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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
Tuesday, February 21, 1984 
The committee resumed at 2:15 p.m. in committee room l. 


PROPOSALS” FOR REVISION: OF’ THE LOAN AND* TRUST “GORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


The Acting Chairman (Mr. MacQuarrie): Ladies and 


gentlemen, I recognize a quorum. 


The first party appearing this afternoon is the Ontario Loan 
and Trust Companies Association. Mr. Cunningham is its 
president. Mr. Cunningham, will you be kind enough to introduce 
the gentlemen with you and tell us their positions with your 
organization? 


Mr. Cunningham: The representatives here with me today 
are Mr. Jack Phinn, of Counsel Trust, who is vice-president of the 
association, and Mr. Jim Matthew, who is a consultant with 
Confederation Trust and secretary of the organization. 


The Acting Chairman: Proceed, please. 
ONTARIO LOAN AND TRUST COMPANIES ASSOCIATION 


Mr. Cunningham: I would like to express our appreciation 
for being invited here today. I will be reading from our written 
text and I hope there are some questions afterwards. 


The Ontario Loan and Trust Companies Association appreciates 
the ministry's wisdom in seeking the views of the industry in its 
task and wishes to express its thanks to the ministry for being 
given the opportunity to present the views of its members on the 
November 1983 proposals for revision of the loan and trust 
corporation legislation and administration in Ontario. 


The association represents Ontario-incorporated small loan 
and trust companies. For the purposes of this brief these 
companies are referred to as junior companies. For your 
edification there is a list of the member companies at the back of 
the brief. 


Thesobgectivesotitherbrief is towasstst,thesMinistry of 
Consumer and Commercial Relations in formulating revisions to the 
loan and trust corporation legislation and administration in 
Ontario. Pursuant thereto, the brief makes certain recommendations 
from the perspective of the junior companies. 


The association recognizes that changes to the legislation 
and in the administration procedures are needed. However, the 
resolution of the problems must take into account the particular 
needs and capabilities of the junior companies. 


Z 


The industry has long played an important role in the 
Canadian financial system, particularly in the financing of 
residential cOnMSstruction andsin Providings bidiciary Services sco 
the public. At present, a few major companies account for the bulk 
of the industry's business. In order to Compete successfully, Che 
junior companies have had to sharpen the competitive aspects of 
the services they provide and closely monitor the type of business 
interests they serve. 


They have had to develop flexible administration structures 
to enable them promptly and efficiently to analyse and finance the 
smaller types of projects and transactions. These are frequently 
perceived by the major trust companies as being too 
management-intensive. On the other hand, junior companies have the 
competitive advantage of lower overhead and administrative cost. 


The combined effect of these factors is that the junior 
companies can compete effectively in interest rates on deposits; 
service varied geographic locations; offer a wide variety of 
services and product and innovate new services; and offer more 
competitive services and investment opportunities at generally 
higher rates. 


It is essential in the public interest that the junior 
companies continue to be able to operate within a legislative and 
administrative structure that recognizes the importance of the 
role of these junior companies. Healthy competition within an 
appropriate regulatory regime operates to the benefit of the 
public. If the competitive edge of the junior company sector of 
the industry is diminished, the increased concentration in the 
major companies will operate against the public interest in the 
Lone =niin:. 


The association was formed in 1978. The founding members 
recognized there was a need for improved liaison and co-operation 
within the junior company sector of the industry and between the 
association's members and the majors. The main concerns were to 
improve educational and training programs within the industry, to 
liaise on legislative changes and administrative procedures, and 
to encourage informed dialogue between the industry associations 
and government agencies. 


The association recognizes that the first responsibility of 
its members and of government regulators must be to protect the 
interest of the public depositors. Clearly this is a 
responsibility shared by the government and the industry. The 
association believes that pursuit of its objectives will 
contribute to encouraging public confidence in the industry and 
thereby ensure that the industry as a whole will prosper and the 
junior companies will thrive as a dynamic sector of the industry. 


Within the priorities of protection of the public depositors 
and the development of a financially strong industry, the 
association respectfully submits the following recommendations. 


Improvements should be made to the administration of the 
borrowing capacity provisions contained in section 109 of the act. 


s) 


There should be a relaxation of the rule requiring that 75 
per cent of assets be invested in residential mortgages. 


Improvements are required in liaison between the ministry 
and the companies in the industry and in the ministry's 
administrative procedures. 


The proposed capitalization of full-service trust companies 
at a minimum of $10 million should be rejected. 


The administration of section 109 is of great importance to 
the junior companies. It is, however, one of the areas of 
administration which is remarkable for its Lack of certainty. 


The section prescribes the authorized borrowing multiple up 
to 20 times the borrowing base calculation, subject to change by 
order in council. The level of the multiple allowed has a major 
effect on profitability. A company operating at a multiple of 20 
times can be profitable, other things being equal, on a lower 
spread between interest rates paid on deposits and interest rates 
received on the loans, than a company operating at a level of 12.5 
times. The competitive disadvantage of the lower multiple is 
een The white paper proposes to increase the maximum multiple 
EOe25. 


The foregoing competitive disadvantage has been exacerbated 
by increased competition from the chartered banks and the loan and 
trust companies' main line of business, the residential mortgage 
lending market. The Canadian chartered banks, and more recently 
the schedule B banks, all of which operate at higher borrowing 
multiples, have become aggressive competitors in this market. In 
Bhew hace Ofaunisecompetbrtiren, foverly estrictive Limits: ‘onthe 
borrowing multiple have become an extremely important constraint 
for the junior companies which operate at the lower multiple. 


The section is lacking in a number of respects. However, the 
main criticism is in the absence of prompt, clear procedures and 
the administration of the section. These deficiencies and the 
association's recommendations are as follows. 


There is no set of standards and no objective test which an 
applicant company must meet in order to qualify for an increase in 
its multiple. It is submitted that guidelines be established, 
setting out the financial parameters which would generally apply 
on an increased multiple application. 


Lbesovernaliediscretion.of -the-registrar in. these 
applications must be retained. However, it is submitted that the 
general tests of demonstrated capability and resources are capable 
of more specific definition. 


There is no established time frame for processing an 
application. At present there appears to be a bottleneck in the 
application process since a number of applications made over the 
last 15 months have not yet been acted upon. It is essential that 
applicants have their submissions responded to in a timely manner. 


At present there is no requirement that the unsuccessful 
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applicant be given reasons for the refusal of the application, ait 
there is to be any degree of consistency in the administration of 
the section and in the efficacy of the appeal process put forward 
in the ministry s!proposals,.itieis’ essential, thatthe pesistrar 
give cogent reasons for any refusal. This is possible only where 
there are predetermined guidelines. 


Applicants who have not yet reached their current maximum 
borrowing multiple are frequently not allowed to apply but are 
asked to wait until the limit is reached. This makes it impossible 
for the applicant to make forward commitments and effectively 
freezes the applicant's activities while the application is being 
finally considered. 


Applications from companies not yet at their borrowing limit 
should be permitted where the applicant can demonstrate just 
reason for an early application. As stated above, the time frame 
for the processing of the application should be defined within 
reasonable limits. Refusal of an application should be subject to 
appeal to the commissioner. 


The association submits that these changes would greatly 
improve the ability of the small companies to compete more 
effectively and would in no way be contrary to the public 
interest. The association would welcome the opportunity to assist 
any committee which may be established to implement the foregoing 
administrative improvements. 


The rule requiring 75 per cent of assets to be invested in 
residential mortgages once made sense but it is now a historical 
anachronism. Formerly a great volume of residential mortgage 
product was available and competition to service this market was 
less intense. In recent years, the chartered banks have entered 
the residential mortgage market and have become a prime force in 
the area due to their lower cost of funds. In consequence, it has 
become increasingly difficult for loan and trust companies to find 
sufficient good quality residential mortgages to meet the 75 per 
cent rule. 


The result is that an inordinate amount of time is devoted 
to locating residential mortgages. Frequently this results in 
acceptance of residential mortgages that are far less secure than 
equivalent commercial transactions. We submit that in the current 
economic climate the problem will probably worsen rather than 
improve. In this context, the 7/75 per cent rule can operate 
contrary to the interests of tihespublac. 


The association strongly recommends that the 75 per cent 
residential mortgage rule, having long outlived its usefulness, be 
reduced to a level of 50 per cent of assets or lower. Commensurate 
with the reduction of the residential mortgage minimum, the 
teas) lending limits on nonmortgage business such as consumer 

oans, commercial lending and leasing should also be relaxed, as 


provided in the ministry's proposals. 


22 SOR pas 


Many of the association's members have experienced 
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frustration in establishing and maintaining continuity of liaison 
with the ministry. Frequently it is not obvious to the member firm 
whom in the ministry it should contact on a given problem. The 
usual changes of personnel within the ministry exacerbate the 
problem. 


As a result, the level of contact between the individual 
companies and the ministry is not what it should be. Confusion 
often develops and the companies develop unduly negative 
perceptions of the ministry and its role. From the ministry's 
point of view, the development of the early warning system is not 
Shnancedapy epis slack gr «contact. 


The association recommends that this problem can be 
addressed by assigning a team of two contact persons in the 
Ministry (or each company. *Fhis should *be %of mutual beneLit sto the 
company and the ministry, since the individuals would develop a 
greater knowledge of the company's needs and business affairs over 
time. 


The association strongly recommends that the advisory 
committee contain the broadest possible representation in the 
industry, including representation by professionals who are 
engaged in the junior sector of the industry. We submit that the 
specific needs of the junior companies should be represented at 
the advisory committee level. 


The association supports the newly implemented financial 
reporting procedure which is referred to in the ministry's 
proposals. It is recommended that particular attention be given to 
the elimination of duplicate reports such as quarterly liquidity 
and semi-annual returns with a view to streamlining the overall 
reporting procedures. 


The ministry has proposed that the minimum capital for a 
trust company offering a full range of services should be 
increased toeslO million, with authority to the registrar’ to 
recommend smaller minimum capital in special circumstances. The 
association submits this proposal should be rejected. The junior 
companies provide a wide range of diverse services. Some of the 
smaller companies have developed specialty services not supplied 
by the others. They should be able to continue to expand and 
develop their services, based upon the criteria of ability to 
develop and deliver these services, not upon minimum capital. 


The difficulty in defining which services may be conducted 
by a company holding less than the proposed minimum capital is not 
capable of fair and reasonable resolution. The proposal for a 
$10-million minimum puts the junior company at a distinct 
disadvantage. 


Notwithstanding the current minimum capital requirements, 
most of the association's members are well in excess of this 
figure. The association recognizes it is desirable to increase the 
minimum capital and submits that an increase to approximately $5 
million is reasonable. The disparate abilities of the major and 
junior companies to obtain access to equity funding must be 
recognized. 
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The association hopes the foregoing will be of assistance to 
the Mministryein “ts curcent deliberations. 


That disthesendmo h our: awe Goen stems | <Canscn ly sada one 
major point. We did not have access to a copy of the brief 
submitted by the Trust Companies Association of Canada. We have 
since received one, and we wholeheartedly support the views it 
represented. They have a greater level of personnel than we do who 
can delve into this type of thing. By and large, they have 
presented the views we support and they represent our opinions on 
the changes that should be made in the industry. 


Hon. Mr. Elgie: There are some comments I would like to 
make. On looking through the list of companies, I note the head 
offices are sineloronto,,sHamilton and St. Catharines.sQne di your 
comments related to the wide geographic service provided. Could 
you give me some examples of companies that do provide service in 
what sort of small communities throughout the geography of this 
province? 


Mr. Cunningham: As one example, the Home Savings and 
Loan Corp. operates in the St. Catharines area. 


HonvaMn ew Elsie: St. Catharines samt tongand) bor ones... L 
have noted that. 


Mice (Cunningham: Phe bulk of “their operation is inst. 


Catharines, which is not well represented by other trust companies 
at this time. 


Hon. Mr. Elgie: Other people presenting briefs have 
commented on the need for small companies and the important 
geographic role they play in parts of the province that may not 
have those services. What I am trying to get at is can you give me 
some idea of the regional services-- 


(1435 follows) 


commented on the need for small companies and the important 
regional geographic role they play in parts of the province that 
may not have those services. What I am trying to get at it is, can 
you give me some idea of the regional services, the regions of the 
een ae small trust companies are serving that other larger ones 
are not? 


Inter jecttilon=] Thesbranch ofmces. 


Hon. eMr.. Eletereihe*branchrofiicec se thatewss wonetaiueam 
askine for. 


Mr. Cunningham: The bulk of the members of our 
organization are in Toronto, Hamilton and environs. Income Trust 
Co. services the Niagara peninsula with a number of offices in 
smaller towns in vicinities which do not have representation by 
larger trust companies. They have banks but not trust companies 
per se; others ithan) perhaps? Victordas ands Greve iriustaCO,eewhichuis 
well represented in that area. 
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On top of the regional aspects, we can look as well to some 
of the ethnic aspects of what our group represents in membership. 
For example, Cabot Trust Co. is well represented in the Italian 
community; as you are “aware: 'Gommunity Trust Co. “Ltd. is well 
represented in the Ukrainian community in Toronto. From the 
regional aspect, those are the major examples I can think of from 
our aspect. 


Hou. Mr. Elere: =l"know about "Community si estates) "trusts 


and agencies role, but what other companies of the small ones 
would be involved in a full estates, trusts and agencies business? 


Mr. Cunningham: Unfortunately, I could not give you 
specific answers as to which of our members have a full ETA 
business. 


Hon. Mr. Elgie: Give us an idea of the number of those 
members that might be involved. Are we talking about one, two or 
none? I know Community is one. 


Mr. Cunningham: Community is one. 


Hon. Mr. Elgie: We understand the specific circumstances 
about Community. 


Mr. Cunningham: Perhaps Mr. Phinn can answer on behalf 
Of Counsel irust Co. 


Mr. Phinn: We do not provide ETA services. 


HOl.eUtCe EE lole = PtSi senoteusualsthen’, [twas uncommon FOr 
a small company. 


Mes Phinneeinat isrprobabily “al fair statement; 


pe CuDnineham: LecoulG=not specitically answereas’to 
which members do. 


Hon. Mr. Elgie: Those are the only questions I have. 


Mr. Renwick: Since the intricacies of section 109 are 
not well known to the members of the committee, I would appreciate 
it if the minister or his advisers would go through each of the 
itemized points that are raised on page 4, page 5 and ending at 
the top of page 6, with whatever comment the ministry advisers 
feel appropriate. 


Hon. Mr we lever GMrerCrosbiesswouldiyou, andeMr> Thompson 
care to comment on each of recommendations 1 through 4, primarily 
on the first one, the increase in the borrowing multiple. 


Moet ihompsonesecection LO9kreallyesets»theslimits, of; the 
amount that can be borrowed from the public in relation to the 
borrowing base or capitalization of the corporation. As we have 
heard and as it is set out in the case of a trust company, the 
statutory minimum is 12.5 times. In the case of a loan 
COnDCnarn Ope, ChetcurrT entelimite ismrourt times: 
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It is customary to weigh each request for an increase in 
capitalization in jumps of two and a half times, and to weigh that 
in connection with a combined effort of increasing public 
borrowings as well as increasing capitalization. The capital of 
the corporation is the bottom line. lf is the satety valve; ital 
Cat useithat suerm, bas, FCOntNerabnlitveotacheuconpanyatounceleLus 
obliaations to Che public. 


I hope that is a general overview of the purpose of it. If I 
can deal with some of the items here. I believe you saia-- 


Mr. Renwick: The specific items starting at item 1 at 
the bottom of page 4. 


2240p om. 


Mr. Thompson: There is no published set of standards 
because it is a discretionary matter. It requires a recommendation 
to the Lieutenant Governor in Council for an increase on that. In 
order for that recommendation to be made, it must be established 
first that there are no known or discernable violations of the 
Loan and Trust Corporations Act. In other words, the company has 
to demonstriatemits ability.to abidesbysthe~lLaw relating to loan 
and trust corporations. 


It is part of our white paper proposal that a set of 
standards be published on that, but in order to feed our own 
evaluation under item 1 that there is no violation, we do require 
a full examination of the company to ensure that state of affairs 
exists before any recommendation goes forth. 


In the case of the junior companies, we would like to see a 
contribution to the capital account of the company in furtherance 
of that. One of the difficult problems we have faced over the 
years is the ability of the shareholders to increase this multiple 
in conjunction with capitalization. Obviously, a company that is 
in operation must, in order even to continue to take deposits, 
have an increase in the multiple or an increase in capitalization. 


In the case of some companies, it is necessary to go outside 
the shareholders' group to increase that and obtain capital funds 
from other resources. We want to plan with respect to that because 
we have had instances over the years where the junior company 
reaches a level at which it cannot acquire any additional capital. 
This is a very difficult situation for somebody who may have spent 
20 years developing a corporation. 


Basically, that is an overview of the approach we take to a 
request for an increase in the borrowing multiple. 


Mr. Renwick: On item 2, the question of delay, is there 
a bottleneck? Are there a lot of applications that have not yet 
been acted on? 


Mr. Thompson: I do not think there is a bottleneck. We 
do have to stage this request with the examination. We have to 
examine all the companies during one year, so frequently I say no. 
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I am sure on the other side of the coin somebody is saying, "I 
have had to wait six months for your people to come in." That is a 
delayieand (that repncGheabasic reasonibormit. 


Mr. Renwick: How many applications do you have pending 
now? 


Mr. Thompson: We have them continually. I would say 
around 1Q. 


Mr. Renwick: About 10. 


Mites Thompson: Yes. 


Mr. Renwick: There may be a delay of anywhere up to 16 
months: 


Mr. Thompson: No, I would not say 16 months. 


Mev Renwick?) Or -4PS5enonths? 


Mr. "Thompson: No, a year. 


Mo gakenwiek saWwithinsasyeac. 


Mer Thompson: Yes. 


Mreenenwick: What about icbem).3) scéeasons’ for cefusal7 


Mr. Thompson: I do not know of any instance where we 
have said we will not process it. If somebody wants to bring that 
Coemy fabtention. -lewiliviecertainly check Bt ‘out. 


Mr. Renwick: If you refuse, do you give reasons for the 
refusal? 


Mr. Thompson: Yes, we do if there is a refusal to 
recommend. 


Mr. Renwick: Then you would give reasons. 


Mr 4 Thompson: Yes. 


Mr. Renwick: Then item 4 says, "Applicants who have not 
yet reached their current maximum borrowing multiple are 
frequently not allowed to apply, but rather are asked to wait 
until the limit is reached.'' That seems to speak to an undue 
inflexibility on the question. Is that an accurate statement? 


Mom Se LAOMpsSOn: Bingoummana Lysis ,Ob 10, as <aieresult<o1t «the 
examination, we endeavour to tell the company, on the basis of the 
amount of money they are bringing in, when we think that multiple 
will be reached, and we do ask them for their own plans with 
respect ytouie. 


They can reduce borrowings, and we always try to do this 
within a year's time, because I do not think it is very healthy to 
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have them running up too high to the level during that year unless 
there is alplan to sintroducewapi tal, torr educembornowinges son BGO 
process an increase in the borrowing multiple. 


Mr. Renwick: May I ask you a couple of questions? Are 
any of the companies listed in your association engaged in the 
estate, trust and agency business? 


Mr. Cunningham: To go back to that question again, a 
number of companies are, but by and large the majority of our 
members are not. That is part and parcel of the nature of the 
estate, trust and agency business. It is a capital-intensive 
business that is very long term. The bulk of our members, being 
the junior companies, are not of a size to diversify into that 
area and go into it with the type of commitment both financially 
and on a personnel basis, quite frankly, that is necessary to make 
an effective go of it. 


I think the feeling generally among the junior companies is 
that until they reach a sufficient size to handle that type of 
business, it is not an area of endeavour they would enter into. 
With some exceptions--such as Community Trust, which has a strong 
ethnic orientation whereby it provides specific services for 
specific reasons--we have always viewed it as the type of business 
that, if we cannot go into it on a fairly large and full-service 
scale, we are better not to be involved in it at all because we 
cannot handle it effectively. 


Mr. Renwick: How many of the member companies have 


branch offices? 


Mr. Breithaupt: Perhaps the ministry could provide us 
with a list of the branch offices of the companies; then we would 
have an accurate statement instead of relying on memory. 


Mr. Crosbie: We will do that. We will have a look at our 
records and provide the committee with that information. 


Hon. Mr. Elgiess Pshovesre wocdmtnatequest tOnmsimp Ly 
because there were representations by people like Mr. King that 
the role of the small trust company was to serve the small 
geographical regions of the province. Do you remember? I am just 
trying to get an idea from their perspective whether they saw that 
as one of their major roles and major raisons d'étre, because I 


have never sensed that they have. 


Mr. Breithaupt: No. There may be some that are not in 
this association as well that have branch offices. We could find 
out on one list perhaps. 


Mr. Cunningham: Certainly, there are a number of 


companies that are not members of our association that qualify 
under the small company category. 


2 UMD the 
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In answer to your previous question, I think we have well 
OVEREDO Det GEntenien “branch roper 4bvons. "Acain, i tedena business 
decision, and I hope the committee appreciates that as 
representatives of the smaller or junior trust companies we have a 
wide divergence in the type of operations we have and the levels 
of expertise in different areas. A number of companies are 
specialists in some fields although not generally in other areas. 
We have very diverse ideas of what business we should enter into 
and what business is profitable to each of our individual members. 


Topsonenexténts tChateise sour vor oblensin ‘cominesup seith an 
overall stance on what we feel is important in changes to the 
legislation. We totally support changes, but because we have a 
broad and diverse membership with very different ideals, in some 
PeCepectcrtt. 7s Clr iICULG LOL SUS. LO put cogerhen anoverall! opinion 
about where we stand. 


For example, our feeling is that as we become larger, 
increase in size and add services, such as estates, trusts and 
agencies, which we feel come later in a trust company's 
development, we become more homogeneous with the larger 
institutions that are available today. But in our earlier stages 
we are very diverse and very different in the types of markets we 
attract®and@eovatter* 


Mr. Renwick: Your association combines both companies 
that are loan corporations and companies that are trust 
corporations. That fact leads me to believe the distinction in the 
financial intermediary business is not of any great importance to 
the members, the distinction between a trust company and a loan 
corporation, whereas the legal conception behind the nature of 
deposits in trust companies is substantially different. 


Me*e Cunningham:sWer do: notrvhave’ a particular 
differentiation among ourselves in the nature of the business we 
are doing, especially as junior companies. As time goes on, the 
desire is to expand and diversify, in which case the trust aspect 
is important. Speaking, as I am, as an officer of a savings and 
loan company, at our current stage of development there is not a 
great deal of difference in our operations either as viewed by the 
public or as viewed internally in our capabilities. Because of the 
size of the companies, we are capable of the same type of 
Operations, by and large. Over time that changes. Again speaking 
personally, from the savings and loan aspect, we would like at 
some point to change and have those capabilities when we feel we 
are Ol aesizererrectively to utilize them. 


Part of the reason we have a smaller association is not only 
that we are junior companies and represent that particular 
interest, but also as savings and loan companies some of our 
members are not allowed to be members of the Trust Companies 
Rococtati One pecanada. 1 ind that: untonbunate,) uty Lo as 
something we have not been able to overcome. Again, it is a factor 
in why we have our association. 
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Mr. Renwick: My concern is whether we are perpetuating a 
mythology in the statute when we say in subsection 115(2) that 
"every trust company receiving deposits" and so on "shall be 
deemed to hold the deposits as trustee for the depositors and to 
guarantee repayment thereof, and there shall be earmarked," etc. 

Section 116 says, "...shall not be deemed to be-money 
borrowed ...but to be money received in trust," which is quite 
distinct from the more usual accounting concepts related to loan 
corporations. The trust aspect of it appears to have disappeared 
into the Canada Deposit Insurance Corp. 


When people ask about investing in a company and how much 
they should invest, I think everybody now says, "Up to so much you 
are guaranteed by the government." It may be beyond the purview of 
this committee to institute it now, but should we be telling them 
to forget the nonsense about the trust aspect of it? It is not 
really a trust business any longer. Should we tell them to just 
treat it with the ordinary elementary accounting principles they 
under stand? 


Mee 7Gunninghames with alt respects Siatbinikeilacan only 
answer that question as an officer of a savings and loan company. 
We do not view our deposits as any different in category or in 
treatment than if they were guaranteed investment certificates and 
handled in the same fashion as a trust company. 


I think the overall consensus of the industry is that there 
is the trust obligation--there is the responsibility for those 
deposits--and the designation becomes one for accounting purposes 
and as part of a legal description. We do not differentiate 
between what we are doing and the deposits we are taking in than 
if we were a trust company. We feel we treat them in the same 
fashion, with the same level of responsibility and trust duties. 


To briefly answer your question, we do not see there is a 
ditference. Perhaps the public would be better served by removing 
the difference in the definition between the two companies. 


Mr. Crosbie: I think the last question touched on what I 
was going to ask about, but I just wanted to get some comment on 
the recommendation in the white paper. 


The proposal is that the borrowing multiple for loan and 
trust corporations be the same, at 10 times. It was suggested in 
vacious other discussions of the committee that corporations not 
providing estates, trusts and agency services should not be 
allowed to call themselves trust companies. They could perhaps 
facilitate some of the normal trust company things like registered 
retirement savings plans, but unless they are providing a 
reasonable range of trust services they should not be allowed to 
carry themtivelem trust scompanyer 


Apart from the obvious inconvenience of changing the name, I 
wonder if your association has any views on a prohibition against 
the use of the terminology "trust'' in respect of a company which 
is not providing ETA services. 


i3 


Mr. Phinn: I personally think that again this would lean 
towards the big trust companies. For instance, 75 years ago Royal 
Trust was in the same boat we are; they could not afford these 
sorts of services. They took on that gentleman there at 18 years 
of age and they did certain things for him. When he got to be 85 
and was ready to-- 


HON. En ere. Heiss a. longeway trom that, Ptwill tel? 
you. 


Mr. Phinn: I am not suggesting you are 85. When he is 
going to depart this world then that becomes profitable for them, 
DUtethal is a _lone-cterm thing. Right now, in my opinion; ‘the small 
trust companies cannot afford to take these sort of things-- 


MEL ODreshb le liteatrze that. lvam Just thinking of your 
analogy. Royal Trust was probably only providing ETA services 75 
years ago and was not allowed to go into the type of intermediary 
servicesstial ar escurrently the basis of many ‘of the small trust 
companies. 


Srey 


lrevouariesseying, your profit Line: is*loans, why asi tenot 
fedsonap lento dimit vwouretitlesto avloan corporation until such 
time as you have reached the capital capacity and level of skills 
and trained staff to allow you to undertake trust services? I 
think one of your co-speakers has indicated he sees no difference 
in the treatment of customers between his loan corporation and 
that of a trust company. Presumably the term guard can grow to a 
level where they have the capital and the human resources to 
administer trusts and they could then make the switch. 


My suggestion is that until the company gets that skill and 
capital base, it should not be allowed to hold itself out as being 
aeeriustecompanyewhen,s 1nvlact,©it is not. 


Meee Cunningham: in answer: tovthat;* Iewould liketto ask 
two questions. You broad-brushed it as ETA business. Are you 
including estates, trusts and agencies in that definition of trust 
capabilities? Certainly, even as a savings and loan company there 
are a number of agency functions which we perform and are 
auchOra zede COMpertorm by Order in council.” Wer do not) do trustee 
work per se. 


Mr. Crosbie: I did preface my remarks by saying that 
there were certain trust functions which are agency functions anda 
which I realize nontrust companies are performing. For example, 
the administration of RRSPs has been technically a trustee 
relationship, but those could be accommodated by some special 
powers of a loan corporation. 


The basic argument I am trying to address is a suggestion 
that there is an aspect of the designation of a trust company 
whichenasmesome=sspecial) significance. If that) servicevis: not there, 
why should a corporation be allowed to hold itself out as being 
that type of corporation? 
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Mr <Cunningham: (Quite frankly, I-fuind that_aregumentiya 
Pre ple@dit Picu ke atowrationalize, (@ielsathexequivalent = ormsayine, 
"You can hold a learner-driver permit for a car, but you should 
not necessarily ever be able to have the full authority to drive 
an automobile." 


Mr. Crosbie: I would make your analogy, "I have no 
problem with having a driver's licence, but it does not give me a 
chauffeur's licence or permission to drive an 18-wheeler.'" You 
have to gualify yourself again at another level. 


Mee. Gunn ine pam Okay room OUr vaspect. awe ltee ulna terene 
estate work is probably the last hurdle we would attempt. It is 
something that would come with size, but in the trust and agency 
business, agency is probably first. This is an integral part of 
our business, but it is something that is implemented for 
practical purposes in stages and, as a sensible issue, we do not 
try to take on prematurely something that we cannot handle. 


iIngthat respect, 1) fing wt di tticult iO, acCepl aatecculcouton 
on all or part of that when, from our aspect, we view it as more 
of a staged developmental growth that we achieve. I would like to 
think we all have the ability at some point to reach that Royal 
TEUSt Psitature. 


I also question how many of the large trust companies offer 
full estate services and how many are pleased with the operation 
they have. Again, because of the cost and labour-intensive nature 
of it, 1t is.somethine that jal numbers of anstitutions havercute back 
On over the years and let other people who are prepared to 
specialize and make a profit go into in more depth. That is like 
saying we should grant that to Royal Trust because it is going to 
go into it full fledged, but we should turn around and say to 
Canada Trust, "Since you are not doing it to the same extent, why 
do you noteget. outs orm 1 pentire vy). 


Isdo not feel (that@is a fair thine. to-do om something stout 
we should embody in legislation. 1 guess what we are looking at 
here are legislative changes. 


Mes (Cros bietaues. 


Mr. Renwick: Could we have your assistance on one area 
of the problem that does not come through very clearly to me? I 
assume that when you speak of yourselves as junior companies it 
also means you are targets for takeover operations of one kind or 
another. 


If there is a takeover operation, what is the legitimate 
area of response with respect to a proposal to take you over? What 
would the role of the government be in approving, or disapproving, 
or having ian interest: inwor no interest in that» «ind oF 
transaction, bearing in mind that the Crown Trust fiasco had its 
origin “inyaymumber of ichanges sinjpiore:fiohosmabouterhe.comernolmo. 
that company from the time Mr. McDougald died until it ultimately 
disappeared as a trust company. 


Mr Cunningham: Might 1 "ask a question nor 
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clarification? Do you mean we are looking, by and large, to take 
Over other companies, or get ourselves to a point where we are 
taken over? 


Moe Renwick: “No, sfromeathe point of view ‘that «you would 
be the subject of-- 


Mr. Cunningham: I do not think the desire of any of our 
members is to achieve the size where we may be taken over. 


Mr. Renwick: No, I meant the other side; that you would 
be the target of a takeover bid. 


Me veGtnninehanm: sexact lyssh*demnot think (the=emphasis vof 
any of our companies in our growth patterns is to achieve the size 
and stature that we would be attractive as a takeover vehicle. The 
objective of the ownership-- 


Mow bese. thera Keep your sheadtdown and no-one will 
shoot at you. 


Mr. Cunningham: To some extent. Certainly it is 
something that has happened in the past to a great extent and we 
feel to the detriment of the industry at one time. There is 
certainly a greater number of the junior companies around today 
than there were for a period of time. 


hredemnoOtsEnink- anyone: Of ithe. investor's ‘or: groups: of 
investors controlling the companies in our association have a 
design to be taken over by a larger company. That may or may not 
happen, but it is certainly not something at which we are aiming 
Our game plans or conducting our business with a view to achieving. 


The Acting Chairman: I got a conflicting message here. 
First, I got the message that you want the borrowing multiplier 
increased so you can grow larger. I heard some mention when you 
were talking about wanting to grow and Royal Trust starting small 
and growing. Is your objective to stay at a certain level so you 
are not attractive from the point of view of being taken over, or 
isnyour objective to terow? 


Mae ecunpane hats “Our ‘objective is: definitely to: grows; but 
not for the specific purpose of being taken over by a larger 
company. 


The Acting Chairman: Yes. At the same time, a while ago 
you indicated you were not quite of the size that any other 
company would be interested in you. That, at least, was the 
message I got. 


Mee. CUNDINenam- lO somerextent thatiisstrvue, although ain 
the past, historically, we can look at some of the companies both 
Canada [rust and Royal Trust have acquired. To all intents and 
purposes, in viewing them objectively, there is no attraction to 
them, other than reducing the competition. 


ihemactinesChairmants leamesonny if. leinterrupted-- 
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Mr. Renwick: No. It is often not a question of whether 


you want to be or not. 
Meee Dann es ba ese here coe 


Mr. Cunningham: It is something we cannot avoid when we 
get to a certain size and become visible. But in answer to the 
second part of your question, sir, the aspect of--what was the 
second part of your question? 


Mr. Renwick: About the role of the government. 


Mean Cunningham: Thesrolesofsthe government ayesnuWe do 
not have any problem in accepting the fact that in a takeover, in 
any king of an amalgamation, there has to be a qualification of 
the company which is taking over, the company which is acquiring 
the shares or the controlling interest in another company. 


I do not see any problem with the proposals contained in the 
white paper or from our viewpoint, because we want to see a strong 
industry. We have no objections to anyone who is trying to acquire 
control for themselves or as part of a takeover or an 
amalgamation, meeting standards and tests in the same way as any 
newsapplicant .forma charter. [hates ithe typemof athingewwhich 1s 
necessary. It has to be in place and it should be embodied in the 
legislation we are going to be enacting. 


Bru) ps 
The Acting Chairman: Are there any other questions? 


Mr De Ps Reid: eJustatossoblow upmewhated sathesownersharp 
structure of your companies? 


Mr. | Cunningham: Le,isavery ivaried..lveo back to my 
statement that it is difficult to put together this type of paper 
because of the diversity of interests. We run everything from the 
single ownership of about 50 per cent of our members to the 
broadly held ownership of the other half. 


Community Trust, for example, is controlled by credit unions 
representing its shareholders. Cabot Trust has 23-odd individual 
shareholders. We personally have a single shareholder. So the 
range is as broad as the day is long. We represent everything from 
one to a fairly large number of shareholders. 


Mr. T. P. Reid: Do you have any feelings about the 
ownership of the organizations? I suppose if you are a single 
owner -- 


Mr. Cunningham: I wish you had not asked me that. 


MeaeleeBssReid:, lt) istaweoncer ny forvaesomesorUSeanathe 
whole spectrum of what we are talking about. I do not want to get 
into Mr. Renwick's takeover business particularly, but obviously 
if you are a single owner, you can pretty well resist anything you 
want. In your day-to-day operations, your capitalization, and how 
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things are run, do you have any feelings about, shall we say, what 
might be the best scenario? 


Mr. Cunningham: We support, by and large, the trust 
companies association's stance with respect to ownership. We feel 
that during the earlier years of the development of a savings and 
loan or trust company, a benefit can be derived from having a 
majority shareholder. 


In view of the capital requirements proposed in the act, I 
would put the question back to you. Does it seem feasible for 
someone, to*put “up $10 million tin "capital as tan individual to start 
a company, or does it seem feasible to develop a base of 
shareholders for a startup situation that would have a $10-million 
capital base? 


We feel quite strongly that in the early years of 
development, from a practical standpoint, it is almost impossible 
to attain that type of situation. Over time it develops of its own 
accord. A company starts out with a more limited ownership and, as 
it grows, it becomes more diversified. At some time the majority 
of our members will become more widely held. In the startup years, 
it is almost impossible, as we view it, and it is probably more 
beneficial that a single shareholder takes a strong hand in 
bringing sthace company to fruicion. 


MoE eee Reig: —Inemy Nalvere as a country lad, 1 do not 
know too many people who are walking around with $5 million in 
their pockets, let alone $10 million, I think it would be easier 
to float public shares or get 10 or 12 shareholders to raise the 
CaplialscbanetegwouldshbevyioOrgan individual to, do,it..There isa 
problem: how do you start one of these things if you do not have 
DLO Mmillionm@in your pocket? that is, the point you.are making. 


Mr. Cunningham: The other response that comes to mind is 
we do not expect to be profitable for the first two or three years 
at a minimum. In going to a broader shareholder base, it is very 
difficult to acquire the type of shareholders who can be patient 
enough to accept the fact they will not receive returns on their 
investment for a certain period of time. Add that to the volume of 
dollars required for diverse holdings of the shares of the company 
as a startup and you are faced with an almost impossible task. 


For example, in this room I question whether we would have a 
totally unanimous opinion one way or the other on the legislation. 
To get 12 shareholders, as you suggested, with exactly identical 
opinions, goals and aspirations as to the growth of the company, 
the development of the company and the time frame and quantity of 
return they required is an almost impossible task. 


Nicaea eet d sit ts almost like cayine. “Li you have 
to askwthespracesore the, company,© you cannotiafford) it.) 


I have just one further question. One of the things we are 
nOGeallLowedetoucelk: about, but, that have brought.us- all here 
together, is the conflict of interest, the supposed problem of 
people treating the assets of a company, however they get into the 
company, as their own to do with as they please. 


ims 


Do you have any code of ethics or conflict guidelines for 
your companies? I do not know if they are your parent body or the 
Ctbhere er oup—— 


Mr. Cunningham: As an association? 
Mr & Reseed Yes. 


Mr. Cunningham: No, we do not; we do not consider 
ourselves a self-regulating body in any respect. It would be 
difficult@for us *to  be-avself-resulating jbody.. But more than that, 
we defer to the government to provide legislation under which we 
can work and which is reasonable to provide that regulation. 


Far be it from us to say that the regulatory requirements 
are not necessary in some aspect. What we are looking for are 
changes to them and a restructuring of them to reflect the 
realities of the world and something that is workable for us as 
businessmen. 


Mr. over oeReid: tHaving “saidgthatyal scansanticipate your 
answer to this question. To take a hypothetical situation, do you 
not think there is less chance of somebody using the company for 
his own particular gain or means or goals if the membership is 
diffuse than if it is held by, let us say, a majority shareholder, 
apart from the problems of startup and that sort of thing? 


Mr. €unningham: To refer again to our trust companies 
association brief, their answer to that, I think, expresses our 
view in that we feel that a management team and an executive that 
is responsible and responsive to more closely held ownership is 
probably made to toe the line more than a management team that 
does not have the same type of power held over it by a wide 
vaciety of shareholders. Since we are answerable to a limited 
number of individuals, they can be very definitive in what they 
want us to do and the way they want us to perform. 


Mr.93. Po ReideeiThetproblemaas: thegotherysidepote the 
coin, which is that they are not responsible to anybody other 
than, presumably, the registrar. 


Mr. Cunningham: I think this is part of the reason we 
are here today and part of the reason we are looking at amendments 
to the legislation. We do not begrudge regulatory controls; what 
we are looking for is reasonableness. We would like to lay to rest 
the aspect that we represent totally self-centred business 
interests with no idea of the public good or the the depositors' 
good. We view it as something in which we do share a 
responsibility with the government, and we would like to work at 
improving that. 


Mr. T. P. Reid: We are not passing laws, presumably, for 


you people; we are passing them for the one or two who might take 
a different view of the world. 


eRe ior aiie: 


By 


Mr. Cunningham: I submit that may be a problem. I hope 
we are not passing laws and legislation that are designed for 
people who are prepared to abuse them at any cost. If this were a 
utopian society, we would not need criminal laws. I submit that to 
try to pass a piece of legislation to prevent abuse is something 
you gentlemen will not be able to accomplish because of human 
nature. We can only hope we pass reasonable and sensible laws and 
have communication and dialogue to prevent it. 


Mules Pe held, 1Ou Keep leading me on with 
communication. Were you people aware of what was going on with 
those three other companies? 


Mr. Cunningham: I would have to say we had an inkling 
something was awry. 


Maw loa bas helo. tram Constantly amazed. [come from ‘a 
small community where everybody knows everybody else's business 
before it even happens. I have been around a long time. It seems 
you are the only group that seems not really to have known what 
the guy next door was doing, how he was doing it and where it went. 


I presume from your response there was no communication, to 
use your term, from either you people individually or as an 
association to the registrar to say, 'We have an inkling," or ''We 
think there is something you might want to be aware of with these 
companies." 


Mr. Cunningham: I submit that is one of the reasons we 
have presented in our brief that we would like to see a better 
level of communication and liaison with the ministry, because I 
would like to say we are not entirely blameless for not 
communicating and expressing our concerns. However, were we asked, 
were we consulted and should we have been? Yes, I think we should 
have. 


Mevel.P. Reid="Communications #0 both ways, but 1 
appreciate your candour. You are the first one who has said, 
"Maybe there is some responsibility on our side." 


Mr. Cunningham: I hate to bring something up that is on 
a more personal basis as a situation, but I did present the 
ministry at one time with my concerns on a particular company. It 
was not acted upon because it was not my concern. I do not feel 
that is the type of dialogue we should have. It should be an open 
communication. 


ie fie bee helo anal, miebt bey.am interestine Line of 
questioning, Mr. Chairman, but I have a feeling you will not allow 
LCS Ospta williee U0. 


The Acting Chairman: I was watching your questions quite 
Closei yee Ore stenine to them at least. I am not a iip- reader yet. 


Mr. Thompson had something he wanted to raise. 


Mr. Thompson: For the information of the committee--and 
Mr. Cunningham may wish to comment--the brief I read says the 
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association represents Ontario-incorporated small loan and trust 
companies. A quick review of the 18 shown indicates to me that 
eight of them are not Ontario-incorporated companies and that one 
of them is out of the jurisidiction and is not registered in 
Ontario, although it shows a Toronto address. I thought I would 
take that information available to the committee. 


Mr. Cunningham: That LS COrrect. 


Mr. T. P. Reid: Can you list whom you are representing? 


That might solve the problem. 


Mr. Cunningham: That is actually a misstatement in the 
brief. lL -amesonry;c1t is an omission. Io meant, to mention in the 
first instance that we are actually not all Ontario-incor porated 
companies, but more so Ontario-licensed companies, save and 
except--and I think it is the one you are pointing 
to--Confederation Trust Co. which has an application before the 
Ontario government for licensing here. 


Mr. Thompson: I have no application. I have an 
investigation. 


Mr. Cunningham: I stana corrected. 


Mr. T.0P. Reid: 3Can yournamestor- us the ones you @re 
representing? 


Mr. BEeCLENauUp la OUNALeer eppescnlLine slic alae 
Mr. Cunningham: Yes. 


Mr. Breithaupt: These are companies operating in Ontario. 


Me Cunningham That 1secorrect « IheyuaneroLcte. 
incorporated or licensed to operate, with the exception of 
Confederation. 


The Acting Chairman: Mr. Boudria having departed, there 
will be no other questions. It was a pleasure having you with us. 


APPRAISAL INSTITUTE OF CANADA 


The Acting Chairman: The next organization wishing to 
appear is the Appraisal Institute of Canada, the Ontario 
association thereof, Messrs. Brock, president, Mason, North, 
Bunton and, their counsel, Mrs sonyvsenur. 


Mr. Onyschuk: Perhaps J) could just fnkroducesthe 
delegation and then I will sit down and they will carry on. Mr. 
Mason will actually lead in terms of the discussion to highlight 
pointsVof ithe brief. Bob, voltscanmeit neuro, me. 


The president of the Ontario association of the Appraisal 
Institute of Canada. is Michael Brock sittinowinsthe midale. On 
his’ lett is Mr. Lincoln North) wno desea pase presiqent or toe 
Appraisal Institute of Canada as well as a member of Ontario. Mr. 
Peter Burton, atthe end, feethesexccucl Vem IpeccommG tm On Lacie 


Ze 
The Acting Chairman: Thank you very much, Mr. Onyschuk. 
Alien ichtevrr mMasone Ifyou want. to proceed, please wdo. 
Mr. Mason: Thank you, Mr. Chairman. We have provided you 
with a copy of a brief submitted by the Ontario association. I do 
not propose to read that brief, but to summarize some of the very 


important issues we feel should be drawn to the committee's 
attention. 


The brief commences with a background of the Appraisal 
Institute of Canada, which is the largest and oldest national 
professional appraisal organization in the country. We have 
approximately 8,000 members across the country. Each province has 
its own provincial association, and we represent the Ontario 
association. 


In the province we have approximately 2,500 members. Of this 
total, 654 are fully accredited members, having the AACI 
designation, accredited appraiser, Canadian institute, and 430 of 
those members hold an intermediate designation, the CRA, Canadian 
residential appraiser. We have 16 local chapters in Ontario that 
each elects one member to the provincial council. 


The national association, the Appraisal Institute of Canada, 
establishes educational standards, administers a recently adopted 
articling system, sets examinations and administers a 
demonstration report-writing program which is required of all 
candidate members in the institute. The national body also 
administers the regulations, which include a code of ethics and 
standards of professional practice. 


Mr. “Burton, the*provincial-association s executive director, 
will speak on the requirements for designated membership in our 
institute and will touch on the recently adopted articling system. 


Mee eBur conse Mes? Chairman, l¥eeterito the briefeinsyour 
possession, schedule A, which specifies requirements for 
designated membership. I would just highlight the requirements for 
accreditation of the designation on page 5 of the exhibit. They 
outline a number of courses and other requirements required to get 
that designation. 


I would like to point out that the basic appraisal courses, 
whichewesretern coras= 01. 2Uleand S0L4" are conducted bythe 
Appraisal Institute of Canada. The other academic requirements 
must be taken at a recognized university and must be part of a 
degree: program: Tteis part <-of our efforts to attain’ true 
professional status. 


I would also advise that we are in negotiations with York 
University, in conjunction with the Ontario Real Estate 
Association, the Institute of Municipal Assessors of Ontario and 
the Real Estate Institute of Canada, to develop a degree program 
wWhichowilleultimately beta bachelor or administration, 
specializing in real estate. 
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Page 14 of exhibit A shows the guidelines for awarding 
experience credits. To attain the Canadian residential appraisal 
designation, two years of experience credits are required, ana for 
the AAG, ithe: Sull.accreditations. tiiwe Vea suar euueduined jane 
candidate attains experience and submits it for approval prior to 
his designation being granted. 


T now refer to exhibit Grawhtechn 1s indicated as the 
preliminary guidelines for articling. As of September J) 19383, 
experience credits must now be received under the guidance of a 
sponsor who must be a fully accredited member. The revisions, 
therefore, for requirements for designation have been somewhat 
revised. For the Canadian residential appraisal designation, a 
year and a half of articling experience is required, and for the 
full accreditation, the accredited appraiser of the Canadian 
institute, the articling experience requirement is now three years. 
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It is felt in the best interests to have this experience so 
guided and monitored as it is accumulated rather than at the 
completion of the time period. 


I think those are the highlights, Mr. Chairman. If there are 
any questions, I would be glad to answer them. 


The Acting Chairman: Are there any questions of Mr. 
Burton in respect of training and qualifications? Go ahead then. 


Mr. Mason: Carrying right along then, gentlemen, we have 
included in our braei a®copy of the institute s regulation. 1; 
which is the code of ethics and standard of professional conduct 
and standard of professional practice for members of our institute. 


This document sets out the institute's requirements of its 
members and we set out, particularly in part C of the regulation, 
what we believe to be the minimum standards for an appraisal 
report. This sets out some 10 areas which must be covered by an 
appraiser in completing a report which would conform to the 
institute's requirements. 


In our brief we touch upon the disciplinary action which 
could be imposed by our national professional practice committee. 
This, againy7is coveredsin reculatione weaecOpyrorawoico1s 
included in@ourabier: 


The basic function of our professional practice committee is 
to administer the code of ethics and the standards of professional 
practice and conduct. The committee receives complaints on 
appraisal reports, it investigates those complaints and ensures 
compliance with our regulations. 


The committee can itself impose disciplinary action of a 
minor nature, such as admonishment and reprimand, and regularly 
imposes educational requirements on a member found to have 
contravened the regulations. Contraventions of a more serious 
nature require a recommendation of the committee to the national 
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governing council of the institute. That recommendation may be 
appealed by a member, initially back to the committee for some 
leniency or perhaps for some further explanation, but once the 
matter is passed on to the national governing council with a 
recommendation of disciplinary action, the professional practice 
committee has finished its job. 


At that point the member against whom a complaint has been 
lodged may appeal any proposed disciplinary action directly to the 
national governing council. We are right now in the process of 
adopting a formal appeals process with an appeal tribunal. 


We have included as schedule D to our brief copies of some 
recent disciplinary action imposed by the professional practice 
committee or recommended by them to the governing council. There 
are some suspensions recorded, some censures with publication and 
some expulsions. 


We are concerned, as are you, about situations that have 
arisen in the greater Toronto area, particularly over the last 
couple of years in respect of the Seaway Trust, Greymac and Crown 
Trust affairs. Our committee, the national professional practice 
committee, and our national governing council are vitally 
interested in this matter. 


Team note at liperty =COTdrscuss "10 LuV cthe act lonstof "the 
committee or governing council, but I can assure you that the 
matter is under active investigation by the national governing 
council and by the disciplinary committee. Interim recommendations 
have been made by the committee and we are still investigating the 
entire matter. 


I would say that this has been somewhat difficult in that 
the province itself has not yet completed its investigation and 
released evidence which it may have obtained. Until some of that 
evidence is released, we at the institute level cannot investigate 
those same matters to ensure compliance with our regulations. 


We have touched on the areas of conflict in our brief. Some 
aspects of our own regulation 1 cover matters of conflict of 
interest. We have some concerns about conflicts which sometimes 
arise in the trust industry where frequently, and particularly for 
residential purposes, the employee of the trust company is 
essentially a mortgage development officer. He wears a second hat 
as an appraiser and a third hat as the mortgage underwriter who 
would process or approve the loan based on an appraisal he made on 
a loan which he generated as development officer. We have some 
concerns about that. 


We touch on accountability. We take our responsibility 
seriously. I would advise you that six or eight months ago the 
national governing council instructed the professional practice 
committee to investigate fully the entire ramifications of 
mandatory professional liability insurance. We have meetings 
commencing tomorrow in Winnipeg, at which this committee will 
resolve this matter preparatory to a recommendation to the 
national soverninevcouncil «which will go before council’ in June*in 
LOLOnCOe 


24 


Essentially, the consideration will be for practising 
independent appraisers to carry professional liability insurance. 
This would not, of course, extend to any responsibilities where 
fraud or) criminal, activities are involved on the vpart,of the 
member, but where, through the use of an appraisal completed by 
one of our members, fraud or criminal activities are involved, 
provided our appraiser is not directly involved in that the 
insurance coverage should assist in making good some of the 
damages. 


We discussed the question of market value. We would 
certainly recommend that there be no change in the concept of 
value. We consider market value or fair market value, as sometimes 
discussed, as being the standard that is adopted by appraisers in 
the mortgage field. We believe that most objectivity can be 
obtained in this manner, particularly if there is in the 
legislation a definition of market value and where there are some 
standards adopted. 


We, of course, would suggest that if standards in the 
mortgage industry were to be similar to those which are set out in 
our own regulation.» part c), thoseulO minimumestandards, we 
believe the greatest level of objectivity can be achieved. 


We think it is inappropriate for the legislation to adopt 
any definitions in respect of forced sale or foreclosure values. 
The question there would be how much force and how quickly and so 
on. This gets out of the area of objectivity. 


Mr. North, our past..president, will shortlysdiscuss (the 
question of market value and how one goes about estimating value. 
It is our view that the question of forced sale value lacks 
objectivity. 


We believe the question of prudent lending policies is the 
function of the underwriter of the lending institution. Currently 
there is a limitation, 75 per cent, for a conventional mortgage 
loanvele is*our views that Sbhiseais@probablyemoste appropriate, 
particularly for residential purposes, in that it does enable 
first-time home owners particularly, or people with a relatively 
small amount of capital, to acquire a home. Any reduction of that 
current /5 per cent maximum level would have some dramatic effect 
on the new housing market and the overall real estate market. 


If it were reduced, many prospective purchasers would be 
forced into the secondary market, into the secondary mortgage 
field, frequently at considerably higher rates. This would again 
put at risk the first-mortgage lender, the trust company, with the 
problems of foreclosures and powers of sale and so on. 


Any change in the ratio for residential units would, in our 
view, have achigh > socialscost.-Aparitetrometheatastechteeror: four 
years, the 25 per cent equity has usually been sufficient to 
satisfy a mortgagee's requirements in a forced sale situation. 
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In respect of ICI properties--investment, commercial and 
institutional properties--apartment buildings and so on, currently 
there are many trust companies which adopt some measure of caution 
and prudent standards by ignoring the market evidence on, shall we 
say, rates of return. They require a property to show a return 
which is tied to the current interest rates or current mortgage 
rates. In that manner, the maximum loan ratio is generally 
considerably less than a maximum loan based on the market value. 


I would now ask Lincoln North, past president of the 
Appraisal Institute of Canada, to address the committee on the 
question of market value and how we, as appraisers, go about our 
daily work. 


Mr. PNOEER?  ihankeyou; Mr JeaCchairman. sf would hike tovtake 
maybe five or 10 minutes of your time to give a brief overview of 
what we do and how we go about our work in our quest for this 
estimate of market value. In a desire to be concise I may omit a 
few points, but in that regard I would ask that you pose any 
questions to me that my remarks may engender. 


I would dike .Co*userta Gemalitmalh as a iiocalspointwot the 
discussion, although the basic principles and procedures will be 
the same as they apply to any other type of property. I would tend 
to break my activities into three areas. 


First, an appraiser will go through a diagnostic exercise of 
the asset he is working on. I mean by this, if it is a small mall, 
he will visit the property, walk the mall, become familiar with 
the property. It is part of the psyching-up process he has to go 
through in preparation for the commencement of the actual 
appraisal assignment. 


This familiarization process will also carry outside the 
four walls of the building he is working on into the surrounding 
exterior of the building and into the neighbourhood or the 
loeationwin which lthis eproperty “is“sited. Thessubject sof 
competition, the availability of other buildable sites in the area 
and so on, eventually will have a bearing upon his final estimate 
of market value. 


Such an investigative or diagnostic process may take 
anywhere from an hour up to perhaps a day or a couple of days, 
depending on the size and complexity of the asset being evaluated. 


Having completed this part of the task, the appraiser's role 
changes almost to that of an auditor. For an evaluation of an 
investment property, the next element to be ascertained is the 
flow of earnings. This is what an investor is buying. Where are 
the earnings generated, from what sources and in what quantities? 
What occupancy costs are required to sustain those earnings? 
Finally, what is left over for the investor? 


Such a process entails the reading of all the documentation 
that pertains to the operation of the property: leases, management 
agreements, cross-parking agreements and so on. This part of the 
exercise may consume anywhere from several days to several weeks. 
It is only completed when the appraiser reaches the point that he 
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has confidence in his knowleage of where the moneys are coming 
from and where they are going. 


Having completed the auditing function, as it were, then the 
valuer turns his attention to the market. 


The big question that arises at that point is what rates of 
return are prevailing in the market at that point? How are 
investors looking) atithat property? Are: theysbuyinge it fora certain 
price-earnings ratios, taiprice per ssuite sor <ajprice per acre?) Ff 
so, what unit values does the market attach to those units of 
comparison at that point? 


That is where the judgement process becomes probably 
all-important, because it is a comparative process where the 
valuver is ranking the characteristics of the property he or she is 
working on to those of similar properties in the marketplace that 
have sold. 


The outcome of that third step, in fact the outcome of all 
three steps, is the formulation of an opinion of value. It is not 
a scientific process. It is an estimate or opinion, ,but it is 
based upon as much fact as can be possibly and probably analysed 
during the course of the survey. 


Finally, the valuer is required to reduce his findings to 
writing. At times this can be a long and arduous process. There is 
no given length for a particular report. It may be a couple of 
pages or LOO pages ‘or more. Ina way it is Like-taLloning aysuze; 
When everything is put together, you know you are finished. The 
important part of an appraisal report is that it should stand on 
its own. 


I believe that as far as I will go in explaining the 
appraisal process. 


The Acting Chairman: Thank you very much, Mr. North. Are 
there any questions? 


Mr. Renwick: There is something I have always been 
curious about. Say you are doing an appraisal for an established, 
knowledgeable trust company, and that trust company has an 
executive staff and a committee, a mortgage committee or whatever 
the appropriate committee is, what additional judgemental factors 
can a knowledgeable committee bring to bear on the result of your 
appraisal? 


Say you have done your appraisal and you have come up with a 
figure or a range, what elements are missing from your appraisal 
that could legitimately be in the minds of experienced members of 
Ee ee community that could vary or alter the appraisal you 
make? 


Mr. North: Assuming as a typical appraiser I have 
performed my duties in arriving at an estimate of value that is 
reasonable and proper, that is when the underwriting process 
begins. 
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The committee you refer to would be confronted with 
questions such as: "Do we wish to proceed with a loan on that type 
of property or on that property in the given community?" "Are we 
concerned about matters external to the property and to the 
community itself that would bear on our decision as to the 
loan-to-value ratio?" Perhaps they would be concerned with the 
borrower's ability to make the payments on the loan, aside from 
the question of market value. 


I am sure I can list numerous objective sources-- 


Mr. Renwick: But with respect to the question of the 
value you have arrived at by the legitimate process of your 
profession in valuing a property, when you come up with a dollar 
value or a range within which you say that is the fair market 
value and the best possible professional judgement, what capacity 
is left in a judgemental sense with respect to a board of 
directors, or down the line, the mortgage appraisal valuator for 
the trust company or the mortgage committee in making the 
decision? Can they alter in any way the price you have placed on 
Die 


Mr. North: Yes. They can disagree with my opinion. 


SaD0SDp ms 


Mr. Renwick: They do not want to disagree with your 
Opinion. They are not trying to second-guess you. I am not talking 
about second-guessing. I am talking about a situation where you 
have worked with the company for many years and you have done 
their appraisals for them. There is no question of disagreement 
about your professional capacity or the accuracy of your work. 


You have arrived at a dollar value and they say, ‘''For the 
busines purposes of this company, our view is that we think it is 
Feeitimaterytorsius EORValuesthis at®25eper centimore,- 25 per cent 
less or whatever the rule is." 


Mr. North: In my experience as a typical appraiser, they 
have not tended to adjust my opinion of value. If they adjust 
anything, it will be the loan-to-value ratio. Rather than lend up 
to the maximum 75 per cent, there may be reason to reduce that 
ratio to some other given amount. 


Lenders also have a secondary yardstick they use in addition 
to the maximum loan-to-value ratio and that is what is frequently 
called a revenue achievement formula. The rental income generated 
by the investment must cover the debt service on the loan by at 
leastwiaSlonnd 1 /sperecentes They mayiadjust)thatyratio. 


If they are adjusting values, they are adjusting those two 
tatios of loan to value which will dictate the exposure of the 
mortgage to the full market value. 


Mr. Renwick: When you are valuing residential property 
ine Ontaraoyeawhateerfect dovyou give to the rent control 
legislation? 
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Mr. North: I am not a specialist in residential rental 
properties, but the viewpoint of the appraiser with regard to any 
legislative or statutory controls ithat vattectrthe spr operty yaneghow 
it will influence the flow of earnings. If there are fewer 
earnings, there is less value. If there are more earnings, there 
is more value. 


Investors buy with prospects of what will happen in the 
years to come and Gf aNproperty is free, touad uste1tseli *lowtne 
market with the passage of time, its value may be different from 
what it would be if those revenues are curtailed. 


Mr. Renwick: As you are aware, we have a law in Ontario 
which controls the extent and degree of rent increases that were 
going to be available to landlords, whether they were the original 
landlord or a purchaser with respect to buildings constructed 
prior to 1968 or whatever the date was. 


If you were advising an intending purchaser on what he 
should purchase, would you take what the law said was available to 
him by way of pass-through of costs into account in advising as to 
what price could be paid? In other words, do you take rent control 
legislation such as that into account and if so, how? 


Mr. North: Yes, we do take it into account in the sense 
that the presence of such legislation creates two basic markets; 
those properties that are controlled and those that are not. The 
best way for the valuer to take it into account, whether it be as 
valuing a controlled property, is to rely on market evidence of 
sales of other controlled properties, so he is not mixing apples 
with oranges, because each of those two segments of the 
micromar ket *will “functionvaebittle *bittdiftrerentiy: 


Having acrived at an opinion of valve, the question of 
advising a person on what he should or should not pay is a 
Separate and distinct function beyond the appraisal function. 


Mr. Renwick: Do you perform that? 

Mr. tNortht» ii tequested’ to) dorsoyawemwille 

Mr. Renwick: If requested, how do you do that? You have 
done the appraisal and the fellow asks, "Now what should I pay for 


it?" If it is a controlled property, what are the add-ons that you 
take into account in making or giving that advice? 


Mr. North: The advisory capacity following the appraisal 
is more consultative in nature. If the investor really wants that 
property, we would say, "If you want the property, it is going to 
eost you sovmuch+ © That facts eseapuycnecdr 


He might then say, "There is not much left in the bottom 
line, is there?" I might say, “No; therevicsnoue. 


"What do you think I should do?" 


It is a bit of throwine ‘the: balleback angeror th... tec 
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GL EVveule?ihor me as Pan “adviser +bosery ILompumsh is shoessonidnd make 
hisscdecision Lor whims 


Mr. Renwick: My questioning is dreary; perhaps my friend 
Mr. Reid will help me. 


We were placed in a position in the Legislature where we 
passed a law to change the law as it existed at a particular time 
with respect to the pass-through of costs. 


Say you had made an appraisal of a controlled building and 
you had then been consulted about your wider or other judgement in 
an advisory way as to what was to be paid. You had legal advisers 
ancreaccountents who vlooked at the “question “of what “the law was at 
that time and what pass-through would be permitted, what rent 
increases could reasonably be anticipated over the next five or 10 
years and so on, and you came up with a price. 


The assembly, one of the players in the game, then changed 
the rules. Is that an error in judgement? What is that? 


Mr. North: If the appraiser goes into the consulting 
role beyond the estimate of market value, the first thing he must 
distinguish is what is a probability versus a possibility. In that 
regard, probabilities are not too long in their time frame. 
Anything is possible. 


I do not mean to be cute in using that expression, but as to 
the probabilities of the continuance of certain legislation, that 
PoPaulte sshortu intscope Ol feleeislationvafiects the value of the 
property, the investor himself is going to have to gamble when he 
makes the decision. No valuer or appraiser can be or should be 
encouraging in that respect. 


Mew Onyschukys1f"l may interject to help the discussion, 
the discussion at the moment is dealing with the advisory 
Capacity, that an appraiser may assist a client after he has 
determined market value, but the very point in our brief, which is 
the point we want to make, is you should put market value in the 
legislation and the appraiser's report should be based on market 
value, not on what one might call lending value or how an 
underwriter might later assess that property either up or down for 
lending purposes. 


Mr. Renwick: Or an intending purchaser. 
Mee Onyscouk: Or -an®intéending purchaser. 


Mr. Renwick: What you are saying is, we should put it in 
here Ghateror therpurpose of the 7/Seper cent cule: with respect to 
mortgage value, the ultimate final figure is the figure arrived at 
by members of your professional association. 


MreeOnycchuk: = =1"think @ aqualtiiedsappraiser can give you 
Onesopintonthateyou'can rely !on with»somé objectivity and that is 
market valte.”There are books on the subject. It has been in the 
Supreme Court of Canada for over a century and if you-- 
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Mro. Onyschuk:) lteaserelativelyec bears Dut pi teicawhere 
you get into the other area of discussing the underwriter's 
approach: “What rate: of return should J] be lookinzg@argecan = 
expand the bottom line?" It is with the advisory capacity which 
goes after and beyond the appraisal report that you run into 
problems. 


Mr. Renwick: That still does not mean the ultimate 
decision made by an intending purchaser or an intending lender is 
wrong. It is ultimately a judgemental question. 


Mr. Onyschuk: That is right--of that lender or purchaser. 


4 p.m. 


Mr. Renwick: If you were advising with respect to the 
existing law and the date of a particular transaction in Ontario 
with respect to the rent control legislation on a controlled 
building, would you simply qualify your opinion that those guys at 
Queen's Park might change this tomorrow? 


Mr. Onyschuk: No. An#appraiser twould shave sto goperate 
under the law as it stood at the time he did the appraisal. He has 
to take that law as a given. If subsequent legislation comes 
around to change one of the variables, the appraisal report has to 
be redone, or may have to be redone. You work with the laws that 
exist at the time of that appraisal report. 


HonveMriskleies Asal UndeRs bands GgeMe NOt jy OuLalso 
have to look at what other similar properties are selling for at 
that time to make those determinations of what that controlled 
bULLTdin= 1s wormthe 


Mr... Onyschukweiiat dseriehtselhabwd sawhaerecathe 
definition of market value which those of us who are lawyers find 
in Cinavudible);, etc ,.andginsthe countsHare hnelpiul., ti ,think.« 


The Acting Chairman: There is no aspect of fortune 
telling = inees 


Mr. Onyschuk: Right. 


Inter jection: Or reading the mind of the Legislature in 
advance. 


Hon. Mr. Elgie: Or--what was the phrase we heard from 
another group?--listening to client-dictated values. 


Mr. Renwick: Or the expectations of what would happen 
when a government has been in power for 43 years. You would not 
take that into account as evidence of the stability of the laws 
they pass. 


Mr. Crosbie: Could I pursue one point? There is an 
element of prediction which I thought was taken into account. That 
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is that when you are looking at the potentiality of land, you take 
into account potential changes in its use. 


For instance, the possibility of a municipality changing a 
zoning bylaw to permit a higher use might be an element of value. 
In those cases, you are speculating on the legislative process. 
The fact that there is a high degree of potential that the land 
will be rezoned to higher use still may be a legitimate element of 
Valuesineselling: the sland -@ilsiethat) nota .correct, appraisal 
principle? 


Me Nove: Yess Where aepropertiy.1s:.in a transitional 
state. For example, if a parcel of land is in a transitional state 
iLomeruralsagricultural toucommercial.use, the .appraisal:could end 
up presenting two opinions of value as a point of commencement. 
The first expression of value would be based on continued use as 
agricultural land and the estimated value of the lot would be 
based on =1ts “transition, Yor Ses rezonine to -commercial eland: 


Mr. Crosbie: It is fair to say, Il assume, that people 
buy on the basis of a potential change in zoning and they would 
Peyrene shi ehereprice gingenGicipation wlsathat. 


MreeNouvehs Most derinitely, they do. It is abmost.a 
basic rudiment that people are buying on expectations of the 
change, and it would be the extent of probability of that change 
Occurring. 


Mr. Crosbie: Conversely, if there was a significant 
expectation of a down-zoning, that woulda have a negative impact on 
value. 


Mr. North: Yes. That happens on occasion as well. 
Mr. Crosbie: That is speculating on legislative process. 


MoeeNorth: Yes; butetthesappraiser -is not so much doing 
the speculating. He is setting out an answer pursuant to each 
group. 


Meeeerospilejelerealmzetthat; All «cleam saying 1s4that can 
appraiser looking at a property would look at all the potentials, 
one of which might be legislative change. 


Mes Nocth= Yes’. 

Mr. Crosbie: Tnat is the only point I was making. 

MemaOnysehtke sromcompletetthisapoint , pbhough p,thetcourts 
have determined what are proper discounts to be applied against 
such future speculations in value, as has the land compensation 


boand. 


Meee Cnosbiesrd!].dosnotedisagree withethat. All lam 
saying is that they have recognized the validity of looking at, or 
speculating, on legislative change. 


Mr. T. P. Reid: We had before us the Canadian Society of 
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Appraisers. What is the relationship between them and you? 


Mr. Mason: There is no formal relationship. Some members 
of the Appraisal Institute of Canada hold memberships in both 
Organizations. 


Mr. T. P. Reid: When they were here they indicated to us 
that in their case stuay of the situation we are not allowed to 
refer to, they did appraise those properties at $330 million. 
Without trespassing on the confidentiality of whatever is going on 
in your organization at the moment, have you people done a similar 
study or looked at that, as either a case study or a matter of 
interest to your members? 


Mr. Mason: No, we have not. The Canadian Society of 
Appraisers’ presentation, the case study it made, referred to one 
Single property. They transposed the value they found from that 
property to the value of the entire portfolio under consideration, 
which came to the figure of $330 million. 


I do not believe they have undertaken a case study on all 


the properties involved in the transactions which we cannot 
mention. We have not ourselves undertaken such a case study. 


Mr. OD. Ps. Reid? tie@did noe understand! whatetheyadid.s they 
took one instance and extrapolated it to cover the whole 
portfolio, is *tnat what you are saying: 


Mr. Mason: In a sense, yes. They had reference to a 

single report that was completed as part of the overall assignment 
in respect of the transactions. I seem to recall that report had a 
recorded value of about $23 million. The individual who completed 
the case study on behalf of the Canadian society or the American 
Society of Appraisers, Mr. Beaton, valued that same property at 
something better than $12 million, and that was the content of his 
case study. He applied the same ratios and proportions of that $12 
million to the $23 million and worked backwards from the numbers-- 


Mr. T. P. Reid: Would you agree with his methodology? 
Maybe it is unfair to say off the top of your head, but would you 
say the figure he gave us was a legitimate one, given that? 


Mr. Mason: I have no idea. I am sorry. We in the 
Appraisal Institute of Canada have been privy to only one report, 
and that was through the goodwill of the American society through 
the case study presentation put on by Mr. Beaton. That is the only 
report we have seen thus far. 


Mrs -ThicP Rea dewWouldsithhetiatretouassumescbatreavougere 
going to do such a study? You have indicated that at the very 
least there is some investigation going on. Would you not need to 
do such a study yourself to see if the numbers match? 


Will you do your own study to show whether the appraisals 
that were done were accurate or followed the methodology or 
whatever? How do you arrive at a decision on whether somebody has 
been ethical and competent? 
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Mr: Mason: At this point, we do have one report which 
has been subject to review, and the national professional practice 
committee can make the decision on the basis of one report. The 
Same type of decision might not necessarily apply to all the 
reports in btheepcrtrolto: 


Mr. T. P. Reid: One of your members indicated that you 
Can litt somebody ss *lyecence as"a-disciplinary action iD0esathat 
mean they are no longer members of your association but they are 
Ser ll ablesto practise < 


MEepMason-~m.es.. There isenor licensing. as you are 
probably aware. As an institute we are able, in the most extreme 
case, to expel a member. That does not preclude that member from 
continuing to practise as an appraiser, provided he still has 
clients. 


4:10 p.m. 


Mreyt. Pe Reidesiewourd Likestonesoubacksto fair market 
value, which you strongly suggest should be incorporated into the 
legislation. I got two messages. One was that in some cases 
arriving at a fair market value was more of an art than a science. 
But the Canadian Society of Appraisers was quite adamant that in 
the specific case we are not allowed to refer to, it was a pretty 
scientific figure it came up with, based on what other similar 
properties in the area were selling for. 


If you have that kind of information, then you--or anybody 
else--can give us a fairly accurate definition of market value. It 
is more a science than an art, you would say--I am putting words 
insyour mouth: 


Mr. Mason: Given the extent of market value and other 
data available in certain situations, it can almost become a 
science. Some scientific principles can be applied, but it is very 
frequently an art because of the judgements involved on the part 
of the appraiser. 


Mr. T. P. Reid: We are all shying away from one problem, 
although you indicated you are looking into it. If someone wants 
an appraisal on a building that you are selling--perhaps more so 
than one you are buying, but in the other unmentionable case it is 
the reverse--it does not seem to be overly difficult--maybe this 
is unfair--to get the kind of appraisal you want to get if you 
search long enough to find somebody who might do as he or she is 
asked. 


How do we deal with those kinds of situations if you have no 
Sanctions other than to lift ‘their® Licence?) Presumably: the 
government has none, other than the possibility of laying fraud 
charges. Have you any suggestions on how it can be better 
regulated? 


The Acting Chairman: Techovuehtittheronly tsancks onmthey 
had was to expel the member. 


Mr. Mason: Clearly, in any industry or any profession, 
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one can have the bad apples. We believe we have appropriate 
safeguards in place to regulate the vast majority of our members 
who attempt to act in an ethical and prudent manner. 


Once in a while we have a member who does not act in that 
manner. When it is drawn to the institute's attention, appropriate 
action is taken: That @acticnecouldvextend oogexpulsionsyAtethat 
point, since there is no licensing, there is nothing further the 
institute scan do,f save to wpublicize \that.expulsion, as we do. 


Mrs Po PP.) Reid) thatiwasmethe. nex@ question..how do vou 
pubLicizes that? 


Mr. Mason: We can publicize for censures. We have two 
categories of censure; censure with and without publication. The 
publication can be limited to internal use, if you will, through 
the use of our own internal media. There would be a notice in Our 
journal or newsletter that a member has been found in 
contravention of certain sections of our regulations. 


For suspension and expulsion, the circulation goes far 
beyond the internal. It always extends to publication in the 
public media, the public domain, in the area where (a) the offence 
took place and (b) where the individual appraiser practises. 


Mrs P. sKeid: sTheremisanosrequinementsforsyougto.alert 
the registrar on something like this? 


Mr. Mason: I do not think there. is any requirement on 
the part of our own regulations. I am sure there are no 
governmental regulations and legislation that require us to act in 
Chat Manner, no. 


Mr.° TedtPew Rel d=. Dosey OUgwants COn ASke VOuUreCUeShlionaspouel 
self-regulated bodies before we pass that? 


Mr. Renwick: Again, I do not know whether I am going to 
be able to phrase the question properly. I take it that what you 
are saying--and from what Mr. Onyschuk has said and nodded 
approval for when Mr. Reid was answering--is that while there may 
be differences between appraisers as matters of judgement within 
some narrow limitation, that, coupled with the exercise of your 
profession and the legal precepts that have been developed in the 
courts with respect to something called ascertaining fair market 
value in the sense of that definition, there is something called 
one and only fair market value for any particular piece of 
property, there is no room for anybody to say it has a different 
value for a different purpose in any way at all, and that if we 
werelto put the definition®anto whe) statute fy value.s where Stris 
used in loan and trust corporations with respect to real property, 
is a readily ascertainable figure if the process is proper. Is 
that what we are saying? 


Mr. North: It is the most common measure of value. If a 
group of valuers or appraisers were asked to estimate a choice of 
10 different types of value, invariably they would be closest on 
market value because that is a price something will sell for. It 
has been with us since day one. 
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Mead Renwick? scoulday-you helpemera’ little? I~ doesnot know 
whether I am getting to what I have, in a laboured way, been 
Ce itiv scOePLnaOEOUL. 


What other kinds of value are there? If you were to list by 
name the different types of value, what are they and what are the 
Giftferences in afrivane at “that valte? 


Mr. North: I would say there are two main types of 
value, other than market value. One would be insurable value; the 
insurable value of a building is usually based on the replacement 
costlom cher bunldine ele aseaacost-motivated value, 


The other type of value other than market value commonly 
used in industry is what we call going-concern value. The 
going-concern value of an asset would be the value of the asset 
for continued use as a part of a going concern. 


For example, a manufacturing company may create a special 
purpose type of building that suits the manufacturing process of 
that industry. The going-concern value of that building could be 
something special to that industry, going-concern value generally 
being something higher than market value. 


Other than those three types of value, there is not much 
else unless somebody is just throwing adjectives around. Basically 
Sheath i srt 


Mreakenwick; Can you analogize from a manufactur ing 
Operation as a going concern to the Cadillac Fairview residential 
property portfolio as a going concern with respect to getting a 
value which would be different from fair market value? 


Mr. North: Very seldom do investment properties that 
stand on their own two feet have any special value other than 
MarpKec value Unless it is the only hotel’ in’ thes national@park; «or 
the last lunch counter in a tourist area or something such as 
that, which would be an investment property but by reason of its 
uniqueness might have special value. But a commonly traded type of 
investment property, no; it will seldom have a special value. 


Mr. Renwick: From the point of view of the portfolio of 
residential apartment buildings owned by Cadillac Fairview which 
were operating from day to day with tenants who were paying their 
rents, with the whole paraphernalia of that business of operating 
those residential properties, there was no different way one could 
value those properties. 


Mr Nor Che Nottwin my opinions but 1 can  only*speakvas van 


individual. 
4:20 p.m. 


Meer shies. @Reid-.May Ivaska supplementary?* That: being 
the case, if we accept what the Canadian ASA Society of Appraisers 
toldmuss thestarm market value forrthat property was $330 million, 
yetmtheswlllinesselterwvsoldsit tor. p270°mitlions 
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Hon. Mr. Elgie: They made it clear they wanted to get 
tid of the properties. Therefore, they were a different kind of 
seller. Had they not indicated to the marketplace that they were 
going to dump it, then they would have been in the ordinary market 
Situation. That is what they said. 


Mr. Renwick: You mean they were not dealing in the open 
market? 


Hons Maw Eleieselihbeyeindicatedstheirz intent 1one Losses 
quicklysaThéey wanted toeget Tidtor Chat portion of the portraolic. 


Mr. T. P. Reid: Nobody was forcing them to sell. True, 
they were under some pressure because of their debt load, but they 
were a willing seller. 


Hon. Mo. Elegie; Sunes eney awene-. 


Mr. oTseP. Reid: Nobodyewassfor eclosinevon. them.) They 
were in no immediate danger of going bankrupt. So they were 
presumably a willing seller. 


The Acting Chairman: I would say overly willing. 


Mr. T. P. Reid: Perhaps. We seem to be going around in 
circles. We are told the fair market value was $330 million, yet 
they sold it for $60 million less. To me that throws the whole 
thine into a cocked hat; 


Mr. Onyschuk: Not really. From a legal point of view, 
the words "open market" have a specific connotation. Open market 
means sold within a reasonable period of time. That may be more 
than 60 or 90 days for a single-family house, and if it is a lousy 
market, you may have to wait six months. 


Perhaps Mr. North or one of the other gentlemen would care 
to comment on that. The open market concept requires a time frame 
within which a property can be sold to realize its appropriate or 
full market value. Am I correct? 


Mr. Renwick: In reading the account of what went on, it 
appears Cadillac Fairview was looking to get the best open-market 
prices tore its) They: went; through: various, actaonsmtogtry. to make 
certain that nobody thought they were a default seller or dumping 
the properties. 


Mr. Onyscbuk: [ am not defending it one way or the 
other. I am just saying that in the concept of market value as 
determined by the courts, this question of a reasonable time frame 
is included. 


Mee TT PeeRetd:l appreciate bhatt tado0esanot 
answer the question. They told us the property was being sold at 
faic market value. Was that not the phrase used, "fair market 
value''? 


Mr. J. A. Taylor: No, they distinguished value from 


ay) 


market value and fair market value, but I think they were talking 
about market value, period. 


Mines er « Kelas hereresnuny Memory. Jim. wiate wase their 


definition of market value? 


Mrieiiietae Cay vom: Sit rebiminatced. they will ine 
seller/willing buyer and the time frame. It used to be defined as 
"exposed to the market for a reasonable length of time." However, 
this was eliminated from their definition. 


Mr. Grospie, There was’ also another factor. 1 do’ not 
recall the precise timing but the market value date set by 
Cadillac Fairview was not the market value date of the resale. 
There was a significant change in interest rates in the interim. 


Mr. Renwick: It does not seem to refute what Mr. Reid 
waseeaying, “which Was, "a fair market value “is $530 miltion. In 
other words, if there has not been exposure to the market in the 
sense Mr. Taylor uses it, you would have thought the result would 
have been different. 


Mirae tCrosble sia #liwas-suecesting wi Mr iRenwick. tic tthat 
at the time the $270-million value was struck, there was a certain 
interest rate and, several months after that, when the properties 
were resold, there was a significant change in interest rates 
which would have had a positive effect on the properties' value. 
So you would expected some increase in value to appear. I do not 
pretend to know how much of an increase, but you could have 
expected some increase. 


Mrie i. ee ReIG? “That 1s not the way 1 «under’stand what 
they said to us. They were quite adamant in saying that the market 
value at the time the sale was made was $60 million more than what 
Rosenberg paid. 


Mr. Crosbie: I agree, but when was the sale made? If it 
was as of the November date for the purposes of putting a mortgage 
on it by the trust companies, that would have been the date. But 
the date at which Rosenberg bought the buildings was some months 
in advance of that date when Cadillac Fairview put the 
$270-million value on it. That is the only point I am making. 


Mura ees bay LOL berhaps, «Mrs Chairman, swe scanxcleaneup 
what was given to us under the heading "Meaning of Value." This 
was the Canadian ASA Society of Appraisers. It says: 


"A number of shades of meaning surround the use of the terms 
Wyalue,us Darketrvalue™ “fair market value! "and mortgage value. 


"The term 'value' is used in the Loan and Trust Corporations 
Act but the word is not defined for the purposes of the act. 


"The white paper introduces the term 'fair market value.' 
Thissis=the+term vsed invthe®federail Income oTaxcAct s) Therevisseno 
definition in that act and the meaning of fair market value goes 
with the interpretations given in the federal and United Kingdom 
eourts: 
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'"'Market value' is the term employed in the Ontario 
Expropriations Act and Assessment Act, both of which give the 
following definition, 'The amount that the land might be expected 
to realize if sold) in the open market by a) willing seller toa 
willing buyer.' 


Mr. Villeneuve: I think the very subject of our 
discussion here is why liability insurance to appraisers has gone 
up tremendously im they lastyyeari4.).amjquite aware, of that. As you 
know, I am an appraiser. 


Out in the countryside, there is another value, Mr. North. 
They call it distress and forced sale. That is a whole new kettle 
of fish again. When a financial institution happens to be the 
owner, funny things happen to values and it is a difficult one to 
describe and analyse. In the end, if we have enough of those they 
set a value which is a totally different value, but again it 
becomes fair market value in the long run. 


Your debind Gion adssspieht, excep tethaten t is subject eo many 
pressures from many areas. 


MriceMa son: JUEMlp mighty respondsrosthatwl Gaicepemnhect ly 
true that when we have forced sale and power of sale situations it 
frequently does result in a different market. But that does not 
change the concept of market value. It becomes the standard for 
Markettvalue abithat time sal hethere tis fa (subLic Lente wnumber sok 
those sales. 


As an example of this locally, Canada Mortgage and Housing 
Corp. distorted the value of condominium apartments, particularly 
in Mississauga and Oshawa, by repossessing a significant number 
and changing its policy from that of being a landlord and renting 
them to selling them, putting a whole slew of apartments on the 
market at a similar time and thereby distorting the entire market 
for that» type of property invthose Jocabions. 


That again is a market function that does not change the 
definition of value. It is the most likely sale price. You are 
competing with that type of situation. 


We still believe the definition of value should be 
incorporated. It is the open market concept, a willing seller and 
willing buyer, and that any prudent lending policies be purely the 
function of the underwriters. 


Mo. Renwick: Youtmean® 1G hsequirte —possPple Enate Gadi) Lac 
Fairview made a mistake? 


Mei @ilason: That is entirely possible, but die tsea preter, 
sophisticated organization in a business sense. 


Mr. Renwick: I have seen a number of people who are 
extremely sophisticated with respect to the business in which they 
are engaged who are not sophisticated when they move out to do 
something else. We found that when Ontario Hydro decided to switch 
from the business of generating hydro power to building the 
building down here on University Avenue. 


Si) 


I have seen it with people who have run a company for a long 
time and think it has a particular value, but they have never 
actually had to sell it. It would not be the first time they have 
given it away when, if they had been properly advised, they would 
have got a great deal more for it. 


I suppose if you walked up to an individual who has lived in 
fis sHOUSeMLOLy 7 OmVearszandssaid,«, (Our house is now worth three 
times that,’ the fellow would say: "Oh, you are crazy. No one 
WoUuldameVer IDayathal.. 150,,,1C. 1S) possible tobe sophisticated ‘in 
one way-- 


Mr. Mason: Yes, indeed. 
Mr. Renwick: --and naive in another. 


Mr. Mason: I think the committee should not, with 
respect, place undue reliance on an opinion, albeit from a fellow 
professional organization, if it has not had access to all of the 
material involved. 


Mrs Renwick: If was not that. 1 just wanted to get out 
of the straitjacket in which the government has tried to put 
us--that is, somehow or other that was the basic fixed and 
fundamental price and everything over and above that had some 
element of fraud to it. 


Mreeemasons i nave: norvidea. 


MiA@ieer ee RelCGem YOU dO Nol, want to touche that. | dosnot 
thinke Mr Mason can™touch it. At the moment, it is the subject 
matter of a discipline committee report before the governing 
eouncil. 


Mr. Renwick: No, I would not. I was just expressing my 
exasperation. 


Honwiines Eleie: He gets) irritable now and then. Just 
take it with a grain of salt, relax and let it go by, and the 
WOLM Ge sa lor tent. 


The Acting Chairman: But having vented this professional 
Coca Lon mi snoticerthat the lttime is now 4:30. Could we have one 
more fast round of questions or last-minute comments, gentlemen? 


Mr. Renwick: Would you go so far as to say that there 
should be a high degree of standardization in appraisal forms? I 
do not mean that form will ever necessarily govern content, but do 
you think that trust companies should be expected to have on file 
a standard type of form with respect to the appraisal of 
buildings, so that at least all the proper items and questions are 
on there, and if people walk in to inspect them, they can expect 
to see an appraisal form for each piece of property which they 
hold? 


Mr. Mason: We are certainly working to this end in the 
appraisal institute, and we have recommended to the insurance, 
trust and banking industries that a standard format be adopted, 
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particularly for residential purposes where, essentially, a form 
report is used but there is no consistency between the 
requirements of one company versus another at this time. 


As far as a format for reporting a narrative-type report 
goes--and that is generally the sort of zeport prepared on an 
apartment building, commercial or industrial property--we, as an 
institute, have adopted our own standards and certainly require 
our members to conform to those standards in reporting to the 
trust companies. 


Yes, we suggest that trust companies should require that 
there be some elaboration upon the minimum content, perhaps 
embodied in the act with the definition. We have elaborated on 
that. ineparte Gol ours eculacivonse- 


The Acting Chairman: Mr. Mason, has your delegation 
concluded its presentation? 


Mr. Mason: Perhaps Mr. Brock would like a word. 


ThesActing Chairman: J was eoing sto eive Mr BEock Ube 
last word. 


Mriebrock= ‘Thank voug Mreecialtman mle Cc OsNOLA wont. CO 
take up any more of the committee's time. I would just like to 
thank you all for the opportunity to appear and speak on behalf of 
the brief, for the interest you have shown in it, and to say that 
we are ready to answer any more questions if you have them. 


The Acting Chairman: Thank you very much. It being 4:30 
plus of the clock, the meeting stands adjourned. 


The committee adjourned at 4:34 p.m. 
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PROPOSALS FOR REVISION°OF THEsLOAN AND TRUST COPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: I see a quorum and the first and only 
witness of the morning. The deputy minister, Mr. Crosbie, is here. 


The first presentation is from the Canadian Bankers' 
Association. We have Robert M. MacIntosh, Robert W. Korthals, A. 
bee Reid veand  Helen®sinclair. %Mr<s Macintosh; would you please 
introduce your colleagues? 


CANADIAN BANKERS' ASSOCIATION 


Mire suiec Intosh .0nemy sabe htiesi saMri. eh We Korthals. the 
president of the Toronto Dominion Bank and chairman of the 
executive council of the Canadian Bankers' Association. That is 
Our governing body. 


Oniiny@lehtairseMr 2 cA 2 cbodReid); manacer, of) interbank 
operations at the Royal Bank and chairman of the financial 
institutions committheero® our sassoctation. 


On imy, @fanentich bis pis iehelensSinclair,swhoets «director of 
public affairs of the Canadian Bankers' Association. 


We would like to thank you for the opportunity to present 
the banking industry's views on the Ontario white paper on trust 
and loan company legislation. It might interest you to know that 
to the best of our knowledge this is the first time the CBA has 
appeared before a committee of the provincial Legislature. 


I would like to focus on four principal areas in the white 
paper: ownership; disclosure of financial information; business 
powers; and the question of the shared federal-provincial 
JUaLsdteeronsforetrustzand loanscompany <iesislation: 


Our interest in appearing here today reflects in part the 
fact that provincial legislation affects the banking industry 
directly and indirectly, especially through its influence on those 
of our competitors who come under your authority. Just as 
important, in the wake of events of the last 18 months, we are 
vitally concerned that the rules governing the trust industry 
should be such as to help guarantee the integrity of the overall 
financial marketplace. As you are well aware, the erosion of 
public confidence in the financial system can never be confined to 
a single financial institution. 


With this in mind, perhaps the most important point we wish 
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to make toaay is that broad ownership of the trust and loan 
industry should be legislated. This proposal enjoys support from 
some members of the trust industry itself. Only broad ownership 
will serve to prevent future occurrences of self-dealing by 
certain trust company owners to the detriment of public depositors 
and fiduciary clients. 


This is in no way intended as an aspersion on the ethics of 
the vast majority of trust company owners. Laws are not made for 
the honest and reputable majority in any aspect of life, but for 
the minority who need to be restrained. It is a simple fact that 
the record of¢taa lure of financial institutions in sOneacio;, ancein 
the US banking system as well, has been mainly attributable to the 
self—-dealine by owners. lt 1s, also 4a simple fact) thatathe only 
effective way to prevent such self-dealing is to require broad 
ownership. 


Our 1982 brief to the federal government on trust and loan 
company legislation suggested that broad ownership rules should be 
confined to larger companies. In recognition of what has happened 
since that brief was written, our position now is that any trust 
company which accepts deposits from the public or offers fiduciary 
services to the public should be subject to these broad ownership 
rules. 


Eliminating the potential for shareholders' self-dealing is 
necessary to protect the interests of fiduciary clients, many of 
whom, unlike depositors, are very restricted in their ability to 
move their business from one institution to another. 


The second major reason for our position on ownership is 
that the absence of rules has resulted in a considerable amount of 
upward diversification through holding companies, in the field of 
activity which is denied to a trust company in its own statute. In 
the initial days of your hearings, Mr. Murray Thompson was 
questioned as to whether insurance is a permitted activity for a 
trust company. He referred you correctly to the prohibiting clause 
in the current act. Yet there are a number of examples of trust 
companies which are affiliated with insurance companies through a 
holding company parent. 


Within the same conglomerate, in effect, both trust and 
insurance activities are being carried out. Surely this is not in 
the spirit of the act. It is fundamental to good and consistent 
legislation that a person should not be able to do indirectly what 
he is forbidden*tordo directly. 


Through this upward diversification route, there is nothing 
to prevent a» co-mingling of financial andynonfinancialyactivities. 
There are a number of such occurrences. It has always been a 
fundamental feature of the Bank Act since 1871 that a bank cannot 
engage in any nonfinancial trade or business. This basic principle 
should certainly apply to financial institutions coming under 
provincial jurisdiction, whether they be trust and loan companies, 
credit unions or investment dealers. 


The risk in not adopting this principle is an excessive 
concentration of economic power in the hands of the financial 
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sector, which by reason of the nature of its business and its 
broad “access-to,publicitiunds could control, lariee. portions ofthe 
industrial sector. It is with these types of concentration we 
believe your committee should be concerned. 


We have become accustomed to the assertion that the 
chartered banks are the foremost example in this country of 
economic concentration. That argument has no foundation. In the 
personal savings field, we hold 46 per cent of the market. In the 
residential mortgage field, we represent 22 per cent of the 
market. In the consumer lending field, we have 68 per cent of the 
market, from zero about 20 years ago. In each of these markets, we 
face active competition from a wide variety of financial 
LNSGLLCUCLONS. 


In the commercial lending field we do not know what 
percentage of the market we hold because we are one of the few 
industries which discloses the extent of this activity in a 
readily identifiable way. However, we compete with the commercial 
paper market, credit unions and caisses populaires that service 
the commercial credit needs of their customers, and to a growing 
extent with trust and loan companies. The latter are actively 
involved in providing commercial credit over and above the basket 
Clause allowance by undertaking this activity with mortgage 
security, and by investing in corporate debt instruments such as 
commercial paper which qualifies investments under the act. One 
trust company even went so far as to incorporate a commercial 
lending subsidiary. 


Moreover, the schedule B banks, despite their current 
problems with the eight per cent ceiling, have concentrated their 
activities in commercial lending and in so doing have provided a 
heightened level of competition for the schedule A Canadian banks 
inathisea;ea.oltais onbywadgsimplisticesumming.of «the. total.asset 
base of the chartered banks, with no regard to the different 
product and geographic markets represented in that base, which 
could lead to the false claim of excessive concentration. 


Clearly, the degree of competition depends on the size of 
the market. In many US states there is no competition from big 
banks because of the unit banking system. As a result, the US 
banking industry, due to restrictions on branching, is undoubtedly 
aii goupe PareLe with 15,030 banks than is the Canadian industry 
wit - 


I might add, indirectly, there is a move in the United 
States to concentrate the banking system by opening interstate 
banking, and the resistance is coming from the small banks across 
the country because they do not want competition from the big city 
banks there. That is a very important factor now. 


As you know, the Canadian banking industry has 17 years of 
experience operating under broad ownership rules. In preparation 
for this appearance, we have gone back through the debate which 
led up to the 1967 Bank Act revision when ownership restrictions 
were first put in place. At that time, the House of Commons 
finance committee clearly expressed similar concerns about the 
concentration of power which could result if banks were permitted 
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to be closely held. Both the banking and trust industries appeared 
before the finance committee and we have been unable to find any 
Opposition on the part of their witnesses to these rules. By the 
time of the 1980 revision, broad ownership was not even on the 
table as an issue. 


The Ontario white paper attempts to deal with some of the 
problems posed by closely held ownership through measures which 
will require the vesting of a tremendous amount of discretionary 
authority in the registrar. Among his myriad duties, the registrar 
is to have the responsibility to examine significant share 
transfers proposed, not only by Ontario-incorporated companies, 
but by extraprovincially incorporated companies as well. 


He will also have the authority to examine individual 
transactions between affiliated companies, or between a trust and 
loan company and its controlling shareholder, and to cancel 
registration when a company refuses to reveal its beneficial 
ownership. We have serious concerns with this approach to dealing 
with the problems of closely held ownership. 


In the first place, it is essential to recognize that 
increasing regulatory responsibility does not guarantee that this 
increased responsibility can be effectively discharged. In this 
case, the burden of regulation imposed upon the registrar is so 
heavy that it is easy to imagine how enforcement problems could 
arise, 


Moreover, this web of regulation, which may indeed be 
necessary in the absence of an ownership restriction, would be 
unduly costly to the regulated industry, as already stressed by 
the Trust Companies Association of Canada to your committee. 


Furthermore, the white paper approach would not be 
effective. The risk of self-dealing would not be averted, as it is 
impossible to anticipate in legislation all possible conflict 
situations. This was recognized by the federal government in its 
1982 Discussion Paper on Revision of the Trust Companies Act and 
the Loan Companies Act, and was one of the primary considerations 
which led the federal government to propose ownership restrictions. 


We supported the thrusts of the federal proposals at the 
time, and continue to believe that a 10 per cent ownership 
standard, phased in gradually so as to accommodate divestiture 
activities, is the only simple, effective and fair way to prevent 
a recurrence of events similar to those of the recent past which 
have brought us here today. 


This raises the question of what would be a workable process 
for a divestiture of closely held positions in trust and loan 
companies. The Bank Act does not allow for grandfathering of 
ownership positions; nor should the proposed trust and loan 
legisVarions 


You will note that our brief suggests a 10-year divestiture 
period, double that proposed in the federal government's 1982 
discussion paper. Over this period, we believe, the capital 
markets would easily be able to absorb necessary shared 
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divestiture and new issue activity, estimated by the white paper 
dtepeut iron co Bo bl lone | Otal new equity issues’ im Canada 
last year alone were approximately $6.5 billion and the dollar 
value of equity trading in the secondary market was in the order 
OENG 5 0SD1IIZOR. 


These figures should place in perspective the concern 
expressed by many trust company owners that forced divestiture 
would impose undue hardship on them and would constrain trust 
companies’ ability to grow. I should mention, though, that at the 
time of the 1967 revision of the Bank Act, some chartered banks 
had significant holdings in major trust companies. The 1967 act 
forced them to divest over a four-year period. To the best of my 
knowledge, this did not impose any hardship on our industry. 


Thespost tion *Of "curcent trust company owners is also that 
the divestiture would be a retroactive application of law. That is 
not an impressive complaint, when you consider that the public 
policy stance on this issue has been evolving in the direction of 
broad ownership over the last 20 years and that the closely-held 
positions of most of the larger company owners have been acquired 
invtne last tive years. with full knowledge” or the fact that 
ownership restrictions were under consideration. 


I now want to turn to the question of disclosure. The 
Ontario white paper proposals include a number of improvements in 
reporting requirements for trust companies. We certainly applaud 
the monthly reporting system being contemplated, as well as the 
proposal for greater uniformity in trust company internal. records. 


On the other hand, we are disturbed that the white paper 
makes no reference whatsoever to increased public disclosure. In 
fact, the only “Indirect mention of public disclosure ‘isa 
recommendation contained in the Internal Review of the Loan and 
Trust Administration Financial Institutions Division that 
consideration be given to discontinuing the registrar's annual 
report, which is a public document, because it is not being 
produced on a timely basis. 


We disagree vehemently with this latter proposal. The 
Eecistrar Ss Teport, in the case of a nonpublic trust company, 
provides the only form of broad public disclosure to which 
nonpublic trust companies are subject. The solution to the 
identiriied*problem"is «to "produce "it "on™ tine’. 


10:20 asm? 


One of the strangest claims to have emerged recently from 
industry spokesmen is that trust company disclosure requirements 
are more stringent than those of the chartered banks. The main 
Supporting argument has been a reference to the requirement that 
trust companies provide the registrar with details of their loan 
portfolios on a loan-by-loan basis. The requirement applies 
apparently to all mortgage loans over $250,000, all collateral 
loans over $50,000, and all personal loans over $10,000. 


This tequirement is mot anrexample Of “disclosure practices 
ateallesit=1s merely a*case*or=undue-discretionary authority 
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enjoyed by the registrar under current legislation. Presumably, 
the registrar is to be able to form a judgement of the quality of 
loan portfolios from these reports. Any banker will tell you that 
this lesan! exer cis cam Uli Loy 


Moreover, contrary to claims which have been made by a trust 
industry spokesman, these reports are not available to the public. 
In fact, to make them public would contravene the common laws 
concerning client confidentiality which have evolved over the last 
two centuries. 


Our position remains that there is a need to improve the 
publicadigclosurewstandards. of s Ghestrustandetoanmingustry — Our 
view is that any institution which accepts deposits from the 
public should begsubjectyto stringene publiceausclosuse 
requirements. This is the case for the banks, whose balance sheets 
are required to be published monthly and annually. The banks' 
income statements must be published quarterly and the Bank Act 
even goes so far as to stipulate that they must appear in the 
national press. 


Our reporting to the Bank of Canada is more frequent still, 
with key balance sheet information being submitted on a weekly 
basis. This information is consolidated by the Bank of Canada and 
published in its Weekly Financial Statistics. 


We do not wish all of our miseries on the trust and loan 
industry, but we do believe that quarterly financial statements 
should be made public at a minimum. Quarterly statements are 
already the practice for the larger companies. 


I would now like to discuss the white paper proposals 
dealing with business and investment powers. Let us deal first 
with those proposals relating to the manner in which the business 
and investment powers of the trust and loan industry are to be 
determined and, second, with the proposed range of powers set out 
in the white paper. 


My earlier comment to the effect that the white paper errs 
on the side of vesting excessive discretionary authority in the 
registrar is exemplified in the proposals relating to business and 
investment powers. The registrar is to be given the authority to 
determine whether a given business activity is an acceptable 
activity for a trust or loan company, or whether the activity in 
question is better carried out by a commercial bank. 


Effectively discharging this responsibility would require 
the registrar to develop a list of banking activities, a challenge 
which has eluded federal legislators for 130 years. The registrar 
is also to be given broad authority to intervene in the business 
activities of subsidiaries and to require divestiture of 
subsidiaries in extreme circumstances. 


We strongly oppose these proposals. In our view, the general 
principle which should govern business and investment powers is 
that prohibited activities should be clearly specified in statute, 
and companies should be free to engage in nonprohibited 
activities, either directly in-house, or indirectly through 
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subsidiaries. Implementing this principle in Ontario would go a 
long way towards reducing regulatory burden. 


Turning now to a discussion of specific proposals, I would 
like to stress that the Canadian Bankers' Association recognizes 
the need to legislate certain minimum prudential business and 
investment guidelines as quickly as possible. However, we feel 
strongly that it would be inappropriate for the government of 
Ontario to actvapart ifrom other siurniscdicwione tin; setting: key 
business and investment powers for the trust and loan industry at 
a time when the appropriate mix of business and investment powers 
for the so-called four financial pillars is under review. 


iS fis*ourview that the white paper proposals 7egarding 
commercial lending were implemented, Ontario would effectively be 
shaping public policy in a vacuum. I want to strees the 
significance of these commercial lending proposals. 


At present, commercial lending takes up about 40 per cent of 
the domestic assets of the chartered banks. The white paper 
proposes that trust companies be limited to a threshold of 15 per 
Cent.) LUSirs 1mporcant to recognize that “this “limit would not apply 
to commercial lending, secured by a mortgage, nor to trust company 
purchases of securities which are commercial loan substitutes. 


The trust industry is currently heavily engaged in both 
types of activity and thereby manages to conduct significant 
commercial lending operations, in spite of the present basket 
clause restrictions. If the 15 per cent rule was adopted, the 
actual involvement “or ~companies in “commercial lending could 
probably go to double that level, that is to say, 30 per cent of 
assets. 


What would then be the difference between our two 
industries? Probably only that trust companies would have a 
Pidvueciar ver dle whereas: banks would not). Two of ‘the four ‘pillars 
of the financial community would effectively be merged in a trust 
company format, but the banks would still be confined to one 
pillar, commercial lending. 


The trust industry takes the view that the four pillars 
began to crumble with the banks' entry into consumer and mortgage 
lending in the 1950s and 1960s. Neither consumer nor mortgage 
lending has ever been the preserve of any one of the four pillars. 


Historically, insurance; trust and loan companies, credit 
unions and pension funds were all active in the mortgage lending 
field. Consumer credit was the main activity of sales and consumer 
finance companies, but life insurance companies, credit unions, 
retailers and utility companies were also involved. 


Banks were permitted to enter both these fields because it 
was considered to be in the public interest. The pressure to 
extend mortgage power to banks came from politicians because the 
market for financing single-family homes in Canada was not being 
adequately served. 


The main danger in allowing trust companies to combine trust 
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and commercial lending functions is that there are inherent 
conflicts of interest which arise when the same entity acts as 
banker to a corporation and manages a portfolio which ais entitled 
to hold the same. corporation sisecur ities. If ithe financial health 
of the corporation deteriorates, the lender will not be able to 
act simultaneously in the best interests of both its depositors 
and the beneficiartes"of the lttrust 2 Thies aishitrue .by definition 
since the depositors and trust beneficiaries will represent 
competing interests in the corporation. 


Such a conflict does not arise when a trust company 
undertakes consumer lending. Therefore, we see no reason to deny 
trust companies general consumer lending powers, outside of any 
basket clause constraint. 


Whether the trust-commercial lending conflict can be 
eliminated by means other than a separation of these activities is 
one of the questions currently being examined by an advisory 
committee established last December by the federal Minister of 
State for Finance. As you are probably aware, an Ontario trust 
company is represented on that committee. 


The minister has also announced that he will seek a 
federal-provincial review of the four pillars. We consider 
federal-provincial agreement on this question to be of paramount 
importance and urge this committee not to arrive at firm 
conclusions about the intermingling of trust and commercial 
lending activities until these reviews have taken place. 


Whichever way the four pillars evolve, the concept of a 
level playing field should apply. To the extent that institutions 
compete in each other's markets, the rules of the game should be 
the same for each. The trust industry in this country has 
consistently argued against this concept as it applies to deposit- 
taking. 


This argument has taken the form of advocating that cash 
reserve requirements, which cost the banks about 0.5 per cent at 
current interest rates, should not apply to the trust industry but 
should continue to apply to the banks. Similarly, although the 
trust industry is currently seeking commercial lending powers for 
itself, it opposed extending trust powers to banks at the time of 
the last Bank Act revision. Presumably if trust companies were 
permitted to undertake commercial lending activities, there should 
be no objection to banks assuming fiduciary powers. 


This leads me to the final part of my remarks. The level 
playing field and, indeed, a generally consistent regulatory 
framework depend critically on better federal-provincial 
co-operation than we now enjoy. It is ludicrous for this country 
to be operating with nine different trust and loan company acts 
which vary from each other in important respects. 


I say nine and not 11, because two of the provinces do not 
have an act per se but, rather, allow trust companies to 
incorporate under theic general business corporation statutes. 
This has effectively meant that companies wishing to escape the 
rigours of one province's legislation are often able to 
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incorporate under a statute of another province and then seek to 
become licensed elsewhere. I think you will have one of these 
institutions as a witness before you next week. 


We sympathize with the resulting sense of frustration 
expressed by the authors of the white paper, especially as the 
Vastema Jorutyvor trust: and Loan business *carriedvout an. Ontario 
comes under another jurisdiction. The way to deal with that 
Situation, however, is to seek uniformity rather than to enforce 
Ontario law on companies incorporated in another jurisdiction. 


The comparative strictness of various provinces' 
requirements is ultimately a matter of judgement. Any action along 
the lines expressed in the white paper would invite similar action 
in other provinces. The end result would be duplication of 
regulation rather than improved regulation. In the case of the 
banks, whose loan company subsidiaries are incorporated federally, 
the burden would be especially heavy. These companies are already 
subject to some duplication in that they must comply with the 
standards of both the Bank Act and the federal Loan Companies Act. 


Finally, we believe the time has come to judge the merits of 
systems of shared federal-provincial regulation, such as those 
which characterize the trust and insurance industries. As you 
know, banking under the Constitution Act is a federal 
responsibility. However, banking in this country has never been 
formally defined although one of the more commonly accepted 
definitions is the combination of commercial lending and the 
taking of deposits subject to third party payment orders. 


LOSS 0) am. 


Part of our interest in being here today is that the 
legislation contemplated in the white paper would put trust 
companies squarely into that combination of activities. While it 
may not be realistic to have the banking aspects of trust and loan 
company activities come under federal jurisdiction and leave other 
aspects to the provinces, it is our hope that federal-provincial 
discussions will result in some lessening of the current 
jurisdictional overlap. 


That concludes my opening remarks, Mr. Chairman. My 
colleagues and I look forward to your questions. 


MeGichaitmanes’ Thanks youl *Mre.. Macintosh.<Mr.+Cassidy,, we 
will begin with you. 


hrewiCassidyeaMra., Mac Intosh,yl»asked: toispeaks first in 
view of the link between your organization and my party over the 
last few days as a consequence of your speech to one of the 
service clubs a few days ago. 

MrGebrelbnaupes Me prestmefyou Meanemiseryeioves company. 

Mr. Cassidy: You seem to be unaware of this. 


Mre el Pe Reid@ed did not tealize) the? industry) wasi‘in 
such bad shape. 


55/8) 
Mr. Renwick: I also feel a little isolated in my party. 


Mr. Cassidy: However, prior to your making the speech 
last week, we had made a number of comments in this committee 
which were very similar, both in respect of the ownership issue 
and also in respect of what you saw as excessive regulations that 
have been put into the act as a substitute for an ownership rule. 


I wonder if you or one of your colleagues could perhaps give 
one or two examples of the self-dealing situation. You say in the 
brief. that thate sie ine tactyed (Ma) Ors 4eCOr weDO Un a ome ner Un Cec 
States and Canada, in both banks and trust companies. This is not 
something peculiar to Ontario but something fairly general--is 
thavee viene? 


Mr sMacIntosha@it gis .certainlysnoteconhinedato.Ontario. 
I will give you a kind of general self-dealing situation which 
would arise. If a trust company owner has an interest in, we will 
say, a real estate development independent of the trust company, 
he would be in a position to mortgage it out to the trust company 
on terms that are not market terms. He could give himself a break 
on the rate. 


Do you want to have the regulator go in and look at every 
commercial mortgage loan that is made in the province to find out 
whether or not it was at a going market rate? The owner would 
argue that it was at a market rate. You would have to get into a 
niggling argument about whether it was or was not. Not just the 
rate, but all the terms of the mortgage deal could be favourable 
to the owner in his other capacity as the owner of the real estate 
development, we will say the mortgagee. 


Mr. Cassidy: The self-dealing of the trust companies 
also involved overvaluation of properties for mortgage purposes. 
If Bank Act regulations had applied to many of the deals that have 
come into question, would they have been permissible, or would 
they simply have been knocked out before they were even made? 


Mr. MacIntosh: They would never have occurred. 


Mr. Cassidy: Can you explain a bit more about why that 
would be the case? 


Mr. MacIntosh: Because there would not be any owner who 
had a reason to self-deal, because the largest single shareholding 
in a chartered bank in Canada, in the big banks, would be three or 
four per cent at the most and those would be pension fund 
holdings. The banks are very broadly owned and there is no person 
in a position to say, "I am going to overvalue a real estate 
property, and I am going to lend 200 per cent of the value of the 
property to another company which I have." 


That is the situation which brought us to this table and you 
are not dealing with the route the white paper proposes to take; 
yourare dealing witheaiits bye ae verwiitinculioussnoute svousare. Coyine 
to put the registrar in a position of pawing through the accounts 
of every single transaction that goes on. How many people are you 
going to employ to paw through the records of every trust and loan 
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company to find out if there is self-dealing between the owner and 
themother parties? ff is impossible. It is not a realistic 
solution at all. 


Mr. Cassidy: You have changed your view from the brief 
you made to the federal people a year or two ago. At that time I 
believe you supported the concept that there should be limitation 
on ownership but only on the larger trust companies. I am not sure 
if you took the billion-dollar-asset figure as the starting point 
or whether you chose some other figure at that time. 


Mr. MacIntosh: We had in mind a number of trust 
companies with very special private family arrangements or ethnic 
groups, very small groups, which do not take deposits from the 
public or deal with the public. We had that in mind. In the light 
of what has happened since our brief to the federal government, we 
have seen that relatively smaller trust companies could possibly 
be problems as well, so we have broadened our view. 


Moe Cassidy: Wiunderstand that sirom your boier. ihe 
argument is made that there may be some special circumstances with 
respect to the creation of new trust companies that would justify 
more concentrated ownership at the very beginning. 


It is argued, for example, that the vicissitudes of startup 
may need a leading shareholder who can organize the troops or who 
can provide capital in case of special difficulties and so on. I 
am not sure whether I am sympathetic to that or not, but I would 
just like to know whether you think some exception should be 
allowed there or whether the rule should be a steadfast one in 
circumstances where a trust company is taking deposits from the 
DUbLIC. 


Mr. MacIntosh: We would say there should be allowance 
for the closely held at the beginning, because one.of our own 
members is a schedule B Canadian bank. There are two kinds of 
schedule B banks. One is closely held, 100 per cent owned by a 
foreign bank. A Canadian schedule B bank is one which can be very 
closely held at first, but under the act is required over a period 
of 10 years to divest itself down to a 10 per cent level. That is 
meant to cover the creation of a new company; to get it on its 
feet with founding shareholders. We would agree. 


Mr. Cassidy: Under those circumstances, is a schedule B 
Canadian bank subject to some special degree of regulation or of 
oversight? 


Mriebiacintoshr:eiteds asubject to a difference on 
Leverage® itbeda evemit “is=confined»to 20 times capital on its 
assets. 


Mein Aa eC rdcwmAse loneeassthere. is smore than: a lO) per 
cent shareholder, it is confined to a 20-to-l capital-to-domestic- 
asset ratio. 


Mrtmeassidy:, Wheresy ouycanyzo.ups to 30, per, cent,. 30 
times-- 
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Mr. A. L. Reid: We are regulated in that sense by the 
inspector general. 


Mr. Gassidy What’ kind@or vates edo you work COsrore tie 
five big banks? 


MoS Mac Intos ht etm sh Tow? anvad hoc Some! sg ener al 
guidelines applying to all banks were issued in March by the 
inspector general. Within that framework, he negotiates with each 
bank ‘in View of their risk %asset structure "andmsosforith ein itace, 
right now I might record here that the capital asset ratios of the 
big banks are in some cases lower than those of trust companies. 
Some of the trust company spokesmen who are trying to maintain the 
banks are much more levered than trust companies are quite wrong. 
I can show you material here, if you wish, which contradicts that. 


Mr. Cassidy: I just want to have a number. For example, 
what is the currént “capital asset ratiovor thevcurrent’ Pimieeicon 
the inspector general for the Toronto Dominion Bank? 


Mr. Korthals: He has not imposed one on us. I think we 
are running? //"to To 'times* 


Mra Cags.dy,  lesce- 


Mr. Korthals: The question is more complex than just 
ownership. You have to also remember that it involves deposit 
insurance and deposit brokering. With deposit insurance at the 
$60, 000° or S120) 000%Levelmicr ico inteaccounts yethnere, isbasically 
no risk differentiation in the market between the deposits of 
varying institutions. 


Today, an individual can, with a modest amount of capital, 
leverage 20- or 25-fold with virtually a government guarantee. 
When you add to that the mortgage brokers, or the deposit brokers 
who go into communities and actually promote that at interest 
differentials, the market cannot make the distinction any more. 
That is where the conflicts start dramatically for closely held 
financial intermediaries. 


10:40 a.m. 


If you are a very large intermediary, such as the bank, and 
you operate not only in this home market but around the world, you 
have all kinds of other-- Deposit insurance does not really 
safeguard a big institution because we have a lot of wholesale 
deposits. They could be in Singapore or Hong Kong, Tokyo, : 
Frankfurt, London, New York or Chicago. We are rated by Standard 
and’ Poor’ s* Corp. “and® Moody" s* Investors» cervice dncwyethe 
international banking group in London. You have to depend on your 
credit worthiness as being upheld by your earnings and by your 
capital and by the provisions you have against your loans. 


It goes way beyond the inspector general of banking. You 
really have a complete market discipline on you. When we had 
stronger inflation in the 1970s, we had relatively low loan 
losses. It was not a very risky business because if you did make a 
mistake, inflation eventually kind of helped you along. You could 
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allow your capital asset ratios to run down; in the 1980s, you 
cannot. 


You will see the major players in the industry in Canada and 
the major players around the world all working at remaining 
COMpPEE Ii Verne tieir api ity to™actract lVabilitieg# ort’ is an 
entirely different discipline. 


Mr. Cassidy: What you are telling me then is something 
different as well, because you really were responding to a second 
question. Because a substantial portion of the big banks' deposits 
are offshore and are not insured and are in a competitive 
Situation, and because of bond ratings and investor ratings and 
those kinds of things, as a consequence you are saying the widely 
held bank comes under scrutiny from a number of different and 
somewhat independent sources. Is that correct? 


Moe @KOr thal. ser hati relcorrects 


Mr. Cassidy: Whereas a trust company basically gets 
monopoly money, in the hands of a single owner or a small group, 
this money can be played around with without a lot of outside 
scrutiny taking place. 


Mr. Korthals?- You°really*only®have the regulator’ left as 
the one who can control it. 


Mre Cassidverineviewsot  thevfailurerofsregulation in 
this province now, do you think it would be a wise move to 
basically put more into the same pot by seeking to strengthen 
regulation when it has evidently failed in the past? 


Mee korthalss = You would@want™toedo a9 lot offresearchmin 
answering that question. In my view, it is extremely difficult to 
meoulavereiieract, evens inva Laree™ bank, it°is-awiully hardyito 
control what you are doing throughout the country. If anybody 
could really regulate, you would think it should be management of 
the bank itself. But you can ask most bankers, and you will have 
branches or regions where it suddenly goes wrong. It is damned 
nana corstay Onemcopeo. Credit ty orvasset quality” when you 
decentralize or you delegate. This is, in essence, what you do 
when you have a regulator trying to judge asset quality when he is 
not even part of the management of the company. 


You might be interested in talking to the auditors of banks 
who come in and audit large loans, because that is one of their 
requirements and it is judgemental. It is very time-consuming. On 
large loans you can do it because there are relatively few of 
them-cbuti Wtaiseabsolutely impossible to: try™to-do it unsthe 
$200,000 loan range. 


MremGassiiy ei wilts just askeonesothervquestionvand then 
perhaps come back in the second round when other members have had 
a chance. The banks are subjected to reporting requirements which 
involverpubliczdisclosure.)As* you" pointed» out; the registrar was 
eettingwhis: + eporntsout- so- tardiiv® that® it was? ofinotuse, “andthe 
response was either to scrap it or else get it out on time. 
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What are the time delays on the quarterly reports made 
public by the banks? That is, how long after the end of each 
quarter do you take before those reports are made available to the 
public? 


Mr seMaeintoshselivl scould.comment ,on. thee, Lyhavevin 
front of me a sheaf of the published year-end October 31, 1983, 
statements of every bank in Canada--all 71, including the big 
banks. The annual report--that is an income statement, a balance 
sheet, a complete audited statement--has to be published 65 days 
after the end of the fiscal year. I coulda not bring you today the 
information for the trust companies yet, because most of them have 
December 31, 1983, as a year-end and the big ones tend to publish 
quarterly reports fairly promptly, quarterly. 


The banks, in addition, publish schedule P to the Minister 
of Finance in the Canada Gazette about six weeks after their 
monthly figures. Assets and liabilities are broken down in some 
detail. There are 20 or 25 headings of assets and liabilities 
published about six weeks after the month-end. 


In addition, the banks consolidate. We have here today the 
statistics for the whole Canadian banking system, consolidated, 
for a week ago Wednesday. That is a big job, as you can imagine, 
for a bank with 1,000 or 2,000 branches. Nevertheless, we 
consolidate weekly. We publish 10 days after the Wednesday for the 
whole industry, so you can look at the mortgage holdings of the 
chartered banks in Canada, as of a week ago Wednesday. 


I have been travelling around the provinces talking to 
provincial ministers about housing policy, and they say:''We want 
to know what is going on with mortgages in our province. We want 
to know what is happening to the level of defaults, etc." 


They get our statistics and what do they have from the 
province? Nothing at all. You do not have any data showing you 
anything about the position of the trust and loan industry. The 
best you can get is a consolidation for last September 30. It is 
even worse than that for the credit unions. The best you have are 
estimates for last June 30, and the last published figures, I 
think,.2o backpeon losi.. 


Those institutions come under your control and we ask, ''Why 
cannot all the provinces have a level of disclosure of their 
numbers as fast as ours?" 


We also publish quarterly figures. Banks must publish these 
asset and liability figues quarterly. I forget the number of days 
after the end of the quarter. 

Mr... Reids. Quarterly. figures are,45, days. 

Mr. MacIntosh: Forty-five days. 


Mr. Cassidy: The monthly and quarterly figures for 
individual banks must be published within approximately 45 days. 
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int Reid: tha Gri sigieh ty 


Mr. (Gassidy: Thevannual audited statements must be out 
within 65 days. 


Mr. MacIntosh: Yes. 
Mr. Caisssidys Those deadlines are, in fact; adhered to? 
MreieMac Intosh fsYes: 


Mr. Cassidy: leam -suré/it “is not easy to meet «those 
deadlines. Is meeting those deadlines a matter of extreme extra 
cost or just making sure you are organized? 


Mr. Korthals: We actually could easily exceed those 
deadlines today with automation. We can get our year-end audited 
statement out in 2/7 days, but we would have to work Saturdays and 
SsUNnGay seCe 6cowlLhats Sihetaccountings Istaki cannot<«do «16 sina 
five-day week. 


Mr. Cassidy: You are not bringing the rest of the bank 
tona halt sinwother words! 


Mric Korthalss No. 


Mri. Pe weid: Are there any sanctions aif syou cdo not 
have this information out on time? 


Mr. Korthals: I have no idea. 
Mr. Cassidy: I will desist now and ask questions later. 


Mr. Chairman: Thank you. I have a list. Maybe we can get 
DaCcCkelOSyouvapliirte tater: 


Mr. T. P. Reid: What happens? 


Mr. Reid: The bank is guilty under section 2l/7a of the 
Bank rAct WLix faibing -toecomply; yousare guilty of an offence and 
liable on summary conviction to a fine not exceeding $5,000. 


Mra Macintosh: 1 might say the problem doés not arise 
for banks because banks have been meeting these kinds of time 
targets for a very long time. Some new startup banks were a little 
confused, as you an appreciate, having just started. In some 
cases, they ran a few days or weeks over and the inspector general 
did not come down on them because they were just starting up. Next 
year they will be all right. 


Basically sthosesiicures in front of cyou. are for 7lybanks, in 
Canada. The point is, they are published. They have to be 
published in the newspaper and put on the record. This white paper 
does notetalkpaboutspublicationgat ail. it talks about disclosure 
as though disclosing to the registrar were disclosure. That is not 
disclosure. 
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Mee Gassidy: ivagree: 
LO; DOta.ms 


Mr. T. P. Reid: Mr. MacIntosh, one of the arguments we 
have heard in terms of ownership is that in a closely held trust 
company, the management will be more responsive and more 
responsible to the one or two or three owners. The argument is 
that if you get management in on a broadly based ownership, then 
management becomes entrenched and is not responsible and is not 
accountable to anybody. How do you respond to that? 


Mr. MacIntosh: Perhaps I could have a whirl at it and 
maybe Mr. Korthalinas in av pecteripos Booneto Britt) eit dout sale 
truth of the matter is, the problems we have had in this country 
are not from broadly held companies. They are from closely held 
companies. That is a matter of record. When trust industry people 
tell you that broadly held companies are not responsible, look at 
the facts. The truth is, the troubles are all in closely held 
companies. 


Mr. T. P. Reid: That may well be, but that does not 
answer the guestion. Let me put it to you another way. What 
happened to the management at the Royal Bank and the Canadian 
Imperial Bank of Commerce with their bad loans to countries in 
South America? Did any heads roll, or is management still there, 
operating as it always has? 


I have seen no press reports of anyone being fired or 
demoted. 


Mr. MacIntosh: Those kind of things do not get into the 
paper, but they do happen. The fact is, management answers to its 
board. If the board is sufficiently dissatisfied with the 
situation, it will make a change. Indeed, in one Canadian bank 
which was related to the trust company affairs in Ontario last 
year, a change was made instantly. I have the press release right 
here. A top officer was changed right away. 


Mr. Cassidy: That was the Canadian Commercial Bank, was 
Le mat: 


Mr’. Macintosh: ves. 
Mrs Cassidy? *Can youtgzivewus theedetails7” 


Mr. MacIntosh: I have the press release here, if you can 
give me a moment to find it. 


Mr. Cassidy: Perhaps you can leave it witb the clerk and 
we will have a look at it. 


Mrs Macintosh: »Yesv* Ineidentaily wat Iscouldanusteada a 
word, yesterday the bank concerned was improperly identified. It 
was the Canadian Commercial Bank, not the Continental Bank, as 
mistakenly reported. I just wanted to put the record straight. 
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Mr. U.P. Reto. Did S*understand Ehe deputy minister? to 
say yesterday he hoped to have legislation this session dealing 
with the loan and trust companies? 


Mr SP 'Gr OosbiePeYes Pshe did peat least’ in «fir stereadineg orm 
so that it would be available over the summer. 


Tine ee P a Rerd a The Ganad tan erankers Iheeoe lation brief 
mentions this advisory committee and what is going on at the 
federal level. I presume we are part of that, are we? 


MrT (Crosbie: Let ‘us ‘put lit -this way. *The*ministr y thas 
not been invited to participate. 


Mrs SD Pee Reid=-How-do you answer Mrs "MacIntosh 's 
comment that in his view it would be premature to do anything 
about this situation until those federal people have reported? 


Mre- Crosbie: 1° think=one has ‘£o"l6ok at the réalities of 
the reporting timetable for the federal government. You are 
probably as good a judge at this as I am, perhaps better. When 
would you reasonably expect federal legislation? 


HCl. Pee RelaenmNOts in’ my Liretime:. 


Mew GrOSspile:* Youmhavebanswer cd sit much rbetterivthennn 
COULC. 


Mri Cassidy: 1lt®takes*avbiberal to’ knowlva Liberal’ 


Mri li. PAM ReLGs sle-expecte'there may be-a change an 
government. 


Inter jections. 


Mrieie, ened: Could: pursue: that -witheMr.ethompson? 
In terms of the uniformity of legislation and the problem of trust 
companies being chartered in another province and then moving into 
Ontario, having been established elsewhere, how much of a problem 
is this? How many cases are there? Do they tend to set up in the 
easiest jurisdiction and then come to you and say they are 
chartered in, say, Prince Edward Island or Alberta? 


Mr. Thompson: I think yesterday we had an example of a 
company chartered in Prince Edward Island which does not have a 
Voans Ore trusts corporations act. DUt 1s ‘endeavouring to eet into 
Ontario and has gone the route of trying to open an office here. 


Our own standards are that a company wishing to do so has to 
meet our minimum requirements. We would want at the very bare 
minimum a three-year operating review of that company to indicate 
that it is both solvent and in a profitable position and does have 
the capacity to enter into the Ontario market. There are not a 
great number of them--I would think three or four--that are 
extraprovincial in the sense that they are incorporated in another 
province. Alberta has a relatively sophisticated trust companies 
act, but the vast majority of them vary in degree. The standard we 
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have tried to apply consistently is that if you are doing business 
in Ontario, then we want you to comply in all respects with the 
Loan ands Trust Corporations Act of OntGamio, 


The examination is a problem, and we negotiate with the 
company to say we will do the examination through our own people. 
This is a costly enterprise, and we require the extraprovincial 
company to pay the cost of that, so we are really doing our own 
review of that company's activities. 


There is in very tentative stages a meeting held once a year 
in an effort to form an association of provincial trust company 
regulators with the federal presence there as well. 


Mr. T. Peat Reidgyletake wi tyou. haves not beensnover ly 
successful in bringing any uniformity of approach or legislation 
to these matters? 


Mr. Thompson: No. It has started to some degree, but it 
is not nearly at the same level as in insurance where there is 
basically a uniform insurance act that all provinces have agreed 
to adopt. However, that is something which I think has been worked 
Oneabor 07. Ole ocr viears. 


Mr. Crosbie: Mr. Reid, if I could elaborate further on 
that question of uniformity of legislation, I think the bankers' 
association brief draws attention to a very critical aspect of 
regulation in Canada, and that is the very real difficulty with 
divided jurisdiction, not only federal-provincial but the other 
provinces. 


I know there are at least three and possibly four provinces 
tight now, other than Ontario, that are anxious to get on with 
revisions of their loan and trust legislation. A number of them 
have indicated to us they are holding off until Ontario goes 
through the process. In a number of these areas, Ontario has taken 
the lead in legislation. The other jurisdictions which do not have 
the resources to do the research or develop the legislation have 
tended to wait for Ontario legislation and then adopt it. 


We were talking somewhat jocularly a few moments ago about 
the situation at the federal level. I could not agree more that it 
would be ideal if the provincial and federal legislation went 
ahead hand in hand, if we wound up with legislation which was 
entirely compatible and if we were able to resolve a number of the 
problems that confront not only the regulators, but the 
corporations having to act or operate within the legislative 
schemes that are devised. I think from a practical point of view 
that is going to be an extremely lengthy process. Our position in 
Ontario with this exercise has been to do the best job we can, 
recognizing the very real difficulties that are created when one 
province moves ahead. 


As Mr. Thompson has indicated, in recent years there has 
been a much stronger liaison amongst the provinces on matters of 
this kind, and I am more hopeful now that we can get a closer 
agreement on the legislation in the various provinces. 
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iMee. T. 


Mr. I. Ps eid Haverother provinces had-problems) like 
Astra/Re-Mor, Greymac, etc.? 


MeSiGrosple 0h, Myes. liber taidasee oinenthrovuch: axsimilar 
series of trust company, mortgage company and even insurance 
company problems--I do not know if there are any insurance 
companies in Alberta--but I think there have been three mortgage 
Or trust companies in Alberta that have run into financial 
Ghiteculties. 


Of course, the federal government has had the same problem. 
Seaway Mortgage, Greymac Mortgage and Fidelity Trust are federally 
regulated and incorporated companies. I think the problems have 
arisen in the jurisdictions where the companies exist. It is not 
by any means an exclusively Ontario problem. 


MG. oe Pesneid= Nogetacintosh /athis ishone ofeny 
favourite questions. Were you and any of the people in the banking 
world aware of what was going on with the three companies in 
Ontario that we are not allowed to mention here? 


Mee Macintosh eNO, dewasenol esl Athinxierersyimportant Go 
recognize that I deal with industry-wide questions and I would not 
be aware of the business transactions of any of our institutions; 
so 1 would not) know*thatrandial «did inot. 


Na. MacQudrrve: Mro=Chairmany Inwouldelike tonfollow-up 
OneOnesOreir Senei dysBinitraimaquestiions, landithateis sthewdqudstion 
of ownership, about which the auditors' association seems to be 
concerned. 


Questions of corporate control have really always 
particularly interested me. We see closely held corporations on 
the one hand and then we see companies with an extremely widely 
held share base. In some instances we find that in those companies 
with an extremely widely held share base the minority of 
shareholdingsySin Bact »Scontrol ,the corporation. 


Mr. MacIntosh, you indicated that the largest shareholding 
in Canadian banks was something in the order of three per cent. 


MeneMaciIntosh #6Yes ; 


Mr. MacQuarrie: Does that group have a nominee on the 


board of directors of the bank in question? 


Mr. MacIntosh: No. The largest single shareholder of a 
Canadian bank that I know of--leaving aside a couple, as I 
mentioned earlier, that were closely held for known reasons--would 
be the Quebec pension plan, which is the equivalent of the Canada 
pension plan. In Quebec, as you know, they went to the QPP, and 
the QPP would be a large shareholder in all big banks, perhaps the 
largest. But they do not have a seat on any bank board that I know 
of--not in their capacity as QPP. Some individual might happen to 
have some overlapping interests, but they do not. 
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Mr. MacQuarrie: In companies such as General Motors and 
the* likes lt@ts really ayminority- of sharess cxercisingwcoutca: 
the same is true of some of the other corporate giants. 


Let) us“ look juste little bits ttrther at thesshareholder 
level. At the annual meetings of the banks, approximately what 
proportion of shareholders would be personally present or 
represented by proxy? 


Mr. MacIntosh: Personally present? A tiny proportion 
normally. 


Mr. MacQuarrie: Unless they had an axe to grind about 
lending to South Africa or something like that. 


Mo. ‘Macintosh :yYes 


Mr. MacQuarrie: What about proxies? 


Mr. MacIntosh: By proxy? Mr. Korthals would be better 
able’ to answer! ithatwl ewould ithinkeit could oflens bewo0sorse.la pe 
Cee. 


Mr? Korthales About two thirds, 


Mr. MacQuarr tes) Abouwtetwoethinds by proxys 0 
essentially a third of the shareholders are not too concerned 
about-- 


Mr «Kor thas 2 Some jinetitutions edo not isend simjprox ies « 
It is really better among those that will send in a proxy; it is 
higher. 


Mr. MacQuarrié: Doseyou fand ithateboards cofmdirectorns 
remain comparatively static over a long period of time? 


Mr. Mac IntoshsaThere lisganwac eslimitriowsom 10: Mpehinig 
applied in the Bank Act, so it has changed quite a lot compared to 
what it used to be 20 or 30 years ago, and there is a good deal 
more turnover for the age reason. 


Mr. MacQuarrie: Do you think with the widely held 
Surveys you have you have developed skilled management and that 
banks really make better investment decisions than trust companies? 


Mr. MacIntosh: There is a point that should be made 
clear about the widely held companies; they are subject to market 
constraint. They simply cannot go off and do what they would like 
to do because the market will put a hand on them. Their capital 
ratio, liquidity ratio, and rate of earnings are very closely 
scrutinized by a very professional collection of financial 
analysts in this country. 


Every single quarter, when the figures come out they are 
closely looked at. They publish their material widely to 
shareholders who look at it and the shareholders can vote with 
their feet. They can go out and sell and put the stocks down, 
making it difficult for them toeerow andemek ings uci ctU leer or 
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them to raise further equity capital. The process is a market 
process with a broadly held company. 


If you want to talk about a company where the management is 
Not sub ject-"eilther tovthel market orsitovany, Constraints; /you- should 
look at a mutual insurance company. One of them, Manufacturers 
birehinstr ance Gos, ownss 30) per scenteor Canada ITrustwAstyou know, 
Canada Trust has not agreed to allow them to vote the stock 
because they are a mutual company and they cannot prove it is a 
Canadian resident company because they have policyholders in the 
United States. What are they going to do? Are they going to hire 
Maple Leaf Gardens for a policyholders' meeting? 


In my view, the management is not answerable to any 
discipline, either of a board or of the marketplace. That company 
now has 30 per cent of Canada Trust, which incidentally is not a 
member of the Trust Companies Association of Canada for reasons it 
would be useful for you to ask them, except I have noticed that 
they are not going to appear here. Indeed, there are several 
companies who have been having a whole lot to say about this 
subject at conferences, but have not come before you here. 


Mr. MacOQuarrie: You indicate that the marketplace 
exercises a considerable degree of shareholder control in a sense? 


Mr enMacCrneasn we resié 


MoM Machvarc test lherewasia! group tanniromrthe 
co-operative movement, Co-operative Trust Co. of Canada, in which 


each member of a credit union or a co-operative had a vote. You 

could not have a more widely based sort of operation and yet, I 

get the feeling once the directors were sort of in, they were in. 
a your case there is an automatic turnover, I guess it is at age 
QO. 


Getting back to my question, subject to that retirement 
provision, do bank boards remain fairly static in terms of 
personnel? 


inGeryection: «ln tcomparison (with ‘the polrtburo. 


Mr. MacIntosh: You do not even get on the politburo 
unctilayousarer 40: 


MrseMacOudrrie: Overi70. Well -over:/0. 


Mr. Cassidy: John Turner is-- 


Inter jections. 
Lio sa vm. 


Mr. Korthals: There are no rules. It depends on the 
board and the management of the institution and how effectively 
the board executes its role and governs. I think it will vary 
considerably. In our case we probably have about a five per cent 
turnover rate, so in five years we turn over about a quarter of 
the board, not only because of the retirement age, but when people 
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become less active in their own business they resign as well 
because they contribute legs, or feelethey widd» contribute: less in 
the future. 


So there is a fear. Of course, if you stagger your board 
well in age and representation, you will get a normal amount of 
turnover? Iethink: dite isenoteiso Gasvator besah effective: bank 
director andl) guess “Wt woulditakeamost of thwo.or three yearns ato 
get comfortable with it, so you would not want to have tremendous 
turnover on your board. 


On the question of whether you make better loans or risk 
selection, years ago we were very big lenders in Iran. We did not 
foresee the overthrow of the shah, especially not by a religious 
leader who had very different values. 


Mr. MacQuarrie: Exactly like Latin America. 


Mr. Korthals: Well, we did not foresee that. Then Iran 
was a disaster, but two years later we were paid off in full. We 
would not have predicted the disaster and we would not have 
predicted the payoff. 


At one time we took a lot of criticism because we were 
exposed to Chrysler. Today it looks as if it was a good thing that 
we were lending to Chrysler; at least we were paid all that time. 
The year or two before Harvester took the strike and ended up 
down, we would never have predicted what could have become of 
Harvester. 


It was said here that Latin American debt was of very poor 
quality. It is certainly not of the same quality it was three 
years ago, but I think the governments and the governors of the 
central banks in those countries would not accept the statement 
that they had no creditworthiness left. 


In fact, what has happened to those countries is a 
combination of factors. They borrowed more money than perhaps they 
should have in order to get faster growth. I think it was in the 
interest of the industrial nations of the world at least to give 
them a chance to be industrialized and not hold them back forever. 
Then a combination of very low commodity prices, very high 
interest rates as a result, maybe, of the United States deficit, 
and a rising US dollar has really made it difficult) for those 
countries to operate. 


I know they are not going to pay back those loans except by 
reborrowing, but in that sense they are absolutely no different 
from our federal government, the Ontario government or Ontario 
Hydro. I own Hydro bonds and I expect to be repaid because Hydro 
will on that day borrow again, so I do not expect them ever to 
truly repay me in that sense. 


I think it would be wrong to have capital transfers from the 
Latin American nations to the industrial nations. I hope, though, 
they will be able to pay their interest. Their current account 
balances are three times as good now as they were a year ago. Some 
days they may have difficulty paying interest. 


A lot of borrowers we have over the years, year in year out, 
have difficulty. Everybody thinks mortgage loans are of terrific 
quality, but if you go to the Netherlands and talk to lenders 
there, they will say, "Mortgage lending is the worst thing we ever 
got into.'' They are having terrible write-offs on mortgage loans 
in the Netherlands. We are having trouble with our mortgage 
por,troliomim Alber tas 


Me. MacQuark ie: Farmers in trouble? 


Mr. Korthals: We have some farmers in trouble, too, but 
most of those were speculators in land, not farmers. 


These things ebb and flow. The strength of an institution is 
the diversity in its portfolio and in where it places its loans 
geographically. 


Mr. MacQuarrie: There is no question that you people 
represent, individually and collectively, some of the major 
financial institutions on an international base and I can 
certainly appreciate your having the odd bit of trouble here and 
there. 


Mr. T. P. Reid: If everybody would (inaudible) in 
trouble. Even the chairman and president of a bank, at least, 
would feel that odd bit. He probably has many sleepless nights 
Over wut: 


Miwa acGlarr be: gwell, elet .us notyeo overboard on it. 


Missuoin@raire: Mayaplumake hjusituone, point lah think, it is 
misguided, though, to link the present problems with the banks' 
loan portfolios to any ownership considerations whatsoever. 1 do 
not think you would find the closely held banks in this 
world--take the French banking system, which is nationalized--to 
have been any less erroneous in their lending decisions than the 
Canadian banks. The ownership issue really is not relevant to past 
lending decisions. 


Mr. MacQuarrie: My line of questioning was really 
directed mainly to the question of ownership, whether we were 
pursuing a myth or a fantasy in pursuing this wide-held basis of 
ownership when from what I know of other corporations minority 
shareholders within that wide base can exercise considerable 
control. I was wondering whether that was applicable to the banks. 


Mc 2MacIntosh Could a Viust Cadd one point 7 There «is a 
difference between a closely held industrial corporation and an 
institution which is using other people's money. That is what a 
trust.companyers. 


The trust companies are depositing institutions, as we are. 
They claim they are; they want to be that. They are members of 
the Canadian Payments Association and they are using other 
people's money. If the owner can take other people's money for his 
Own purposes, that is different from a closely held industrial 
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corporation. That is otreconcern} sthat he’ can use thesymoneytot the 
depositors for his purposes. 


Mr .2 Gillies. Jusice pack inet up? onilh ate pon ee tie 
MacIntosh, I have to tell you I am completely unconvinced that 
closely held ownership as opposed to the widely held ownership of 
the banks is the key issue here. I am unconvinced--to pick up on 
something you said--that the reason there have been regulatory 
failures in the trust industry as opposed to the banking industry 
is because of the widely held ownership as opposed to closely held 
ownership. 


I would suggest to you, and I would ask you to respond to 
this--and I know you have been through this with spokesmen from 
the trust industry before--one of the key factors is some of the 
large and very poor investments made by our banks in Canada which 
have been subject to government bailouts. Where would the Canadian 
Imperial Bank of Commerce be if Dome Petroleum had not been 
subject to a government bailout? Or if Massey-Ferguson had not 
been helped out by both the federal and provincial governments? 


I am not saying that should not have been the case. There 
were two primary beneficiaries in the Massey bailout and one of 
them was my riding, so I am quite happy about it. However, I would 
suggest to you that the Canadian Imperial Bank of Commerce had 
over $600 million sitting in Massey-Ferguson. Would they not have 
been in trouble? Could they not even have been on the verge of at 
least a partial regulatory failure if the Canadian and Ontario 
taxpayers had not stepped into that situation? 


I know you were on a panel about three weeks ago with Hal 
Jackman and I would ask you to respond to some of these points. He 
has stated the Canadian banks have had the benefit of repeated 
government bailouts in order to prevent regulatory failure or 
embarrassment. He has made the point that the clients of chartered 
banks are paying high interest rates to also cover some of those 
bad debts. I would ask you to respond to those things. 


Mr. MacIntosh: Shall@westake thevlast pointetigsm: 
Mrs Gillies 26Pi ease? 


Mr. MacIntosh: Mr. Jackman said the spread in rates is 
wide so the banks can make the kinds of earnings that are 
necessary to cover foreign loan laws. I think that is what you are 
talking about. 


I will ‘say ithis. abfivthatd s*sopmwhyidoesenot athesVictoria 
and Grey Trust get inside the banks, raise the rates they pay in 
deposits, charge lower rates on loans and take the whole market? 
They could do that. There is nothing to prevent them from doing 
that. They do not. Why do you not get them here and ask them? 


The spreads in the marketplace are determined by market 
conditions. If anybody wants to go inside the banks, they are 
Dairies. free to do so. There are all kinds of deposit takers in 
Canada. 
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Take the credit unions; they could get inside the banks if 
they wanted. They do not. Why? Because the yield spreads are not 
the sort of thing that Mr. Jackman has been talking to you about. 


If you take a daily interest deposit at six per cent ana 
compare it to a five-year mortgage loan at 12.5 per cent, that is 
Dractically9se6.5 pereecenttaiftrerence., *That istwhat he isttalking 
about, a wide spread between a one-day deposit and a five-year 
loan. Of course it is wide. If you make a five-year deposit 
against a five-year loan, the spread is only about 1.25 per cent. 


You can pick up this morning's newspaper and take a look at 
what banks are paying for five-year registered retirement savings 
planwmeney vad sthinksiecouldtshowsyou cles spol igebly25sper centain 
the paper right now. The mortgage loan rate at the banks is 12.5 
per cent; the mortgage loan rate of the Victoria and Grey Trust 
GO. 18farsoy l7 oeper “cent, Why%does Yhernotlcdt! thé trates; then, if 
he does not like the spread? He can do that, you know. 


AS COStncelOane loss situation; aseMiss?Sinclaicejustisaid, 
the loan judgements that have been used in some cases are not 
relevant to the issue of self-dealing. You say you are not 
convinced. Well, I do not know what it takes to convince you, 
because the problems you have had in Ontario all arose from 
self-dealing. 


There are $600 million in assets sitting in the Canada 
Deposit Insurance Corp. basket cases that arose out of 
self-dealing, not out of judgement about loans; that was not the 
issue. It was not that they were lending to Massey, Chrysler or 
something; self-dealing was the issue and you can always have 
self-dealing when you have closely held ownership. That is what we 
are saying. 


Mr. Gillies: Were the self-dealing issues we are 
examining here not in fact examples of bad juaqgement in a rather 
Similar fashion? 


Mr. MacIntosh: Oh, well, if you just think they were bad 
judgement-- 


Mo Griltes: “ame nottsayingsithereiwasenet moreytosit 
than that. 


-Let me come at it from this point of view-- 


Meme Macintvesh<mExcusenmes isirm Thateiis the pointe y There 
1G) mor esto! 1t@ thant thates Ltedsinot. just? ayquestionsof Lending 
judgement; it is a question of what you are doing with the money 
for your own interests over theirs. That is the issue, and that 
you cannot do in a broadly held company. 


ipat@isethesisste. Lievoustalkvabout the wjudgement on loans, 
sure, the banks are sorry they made some of the loans they made. 
We will all tell you that. Everybody got carried away. As Mr. 
Korthals said, inflation influenced everybody's view, so they got 
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to feeling, “It is not that Lough to get out of a bad=situaticus 
The world changes, but at the time those were judgement mistakes. 


You say the taxpayer bailed out Chrysler. Now the situation 
is back on its feet here and in the States, and probably it was 
right in that case for government to step in in a massive way. But 
that does not address the issue you are dealing with of 
self-dealing in financial institutions. 


Mr. Gillies: I am not disputing that some good has 
already come and will come from some of these public investments. 
I guess*whatl ol “amssaying istthis. t\lahavesagiceline sthatetfitin Ghe 
case, let us say, of Massey, Chrysler, Dome and some of these 
other things the government agencies had not stepped in, there 
could well have been a committee of the federal Parliament sitting 
right now to look at what we had done wrong in our banking system 
that caused the problems with our chartered banks. 


Again I do not dispute that there were other problems with 
the regulatory failures in the trust companies, quite apart from 
the breadth of ownership. But in those particular cases I wonder 
if we would be here if at some point an agency of government had 
stepped in with a loan guarantee to cover, let us say on the same 
proportion as Massey-Ferguson, about a third of the liability of 
the trust companies in some of the dealings they had had. 


Mr. MacIntosh: Yes, you would be, because that is not 
the reason you are here. The reason you are here is not that 
certain trust companies are making excessively large loans to XYZ 
corporation: it*®tstthatsamotemoresthantthatswassat stake ..werac 
not need to go into it here, but it was a lot more than the 
lending policy. 


Miss Sinclair <9Me% iGilbiesswl -thinkoit yourteo back co 
the analysts’ reports, which came out a year or two ago, I guess, 
when public concern was at its height, there was a lot of 
examination of the banks' capital base in relation to some of 
those loan exposures, and I do not think you will fina an 
analyst's report that questioned the viability of the industry in 
the absence of government involvement. Not a single analyst that I 
can recall questioned the viability of the industry in the absence 
of government involvement. 


Mr. MacIntosh: Moreover, remember that the problem of 
loans that have been in some difficulty in, say, Latin America was 
not confined to the Canadian banks; it was true also of American 
banks, British banks, German banks, Swiss banks--you name it--and 
they all hag regulatory authorities, every one of them. The 
federal reserve did, and the New York banks are in as a percentage 
of their equity more heavily than the Canadian banks are. The 
Americans have the same situation. The federal reserve does not 
feel and the American analysts and the American financial markets 
do not say the big New York banks are in danger of getting into 
the basket-case situation you are dealing with here. 


Mr. Gillies: One cannot dispute, though, and I think the 
spokesmen for the trust industry can certainly say with some 
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justification, from their point of view anyway, that the banking 
industry has had the advantage when it runs into problems from 
time to time of drawing on various government programs to help it 
out of its problems. 


I will ask you another question. You have partly reassured 
me on this one. 


Mr. Cassidy: “Excuse me) Mr. Cheirman; but one of the 
reasons depositors did not lose was government programs to protect 
depositors, the increase in deposit insurance to $60,000 and the 
bailout by the Canaaa Deposit Insurance Corp. We are now looking 
at a $300 million to $600 million loss because of what Mr. 
MacIntosh describes as basket cases. Mr. MacIntosh might be able 
to tell us the extent to date of losses in those areas cited by 
Mr. Gillies where there has been government intervention to 
protect some of those risky loans. 


Mr. MacIntosh: None. There have been no losses to 
shareholders or creditors and nothing has gone into the CDIC. 


Mr. Cassidy: Okay. 


Mra Gillies: Ihe ditrerence, as I’ see) Tt’ Michaelleds 
that in the case of the banks we are talking about public 
investment to an ongoing corporate entity that has not resulted in 
any change in its ownership or in its policies. The government 
intervention in the trust industry was at the crisis point when 
ownerships were changing and companies were going belly up. I 
think it is a rather significant difference. 


Mr Tite. Reid: Would you describe the actions of the 
provincial government as draconian in that sense? 


Morese ar tes 2iNol genoa tral. 
Mra.) (ie 2a Reid Sb just wondered’, 


Nr. £62) res Sal iwoulidnol because that action resulted «in 
many people being spared significant-- 


Mr. T. P. Reid: Are you suggesting the Ontario 
government should have bailed out Greymac, Seaway and Crown? 


Mien eA Silay lors We sare "petting into ‘acdebat e. 


Mr. Chairman: Can we get back to the subject, please? 


Mon ae dy lor Whats your nexttquestion? 


MioGnks a so thelas ) Wwasetol lowing alone “thetline! ‘of 
argument, which was tortuous at best. 


Mr. Gillies: My other question you addressed partly in 
response to Mr. Cassidy. That is about the point at which a 
company would have to become widely held. In your suggestions 
regarding the trust industry, I wonder if you could elaborate on 
Enate 
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Again; afsthere werevasregulatory, failure,,~a problem Wiican 
see for the government, the registrar or whoever else is having to 
try to find a new ownership situation for a company in trouble 
might be, if we had a 10 per cent rule, finding the proper 
consortium or group of people to get it back on the rails. Are you 
supeesting®it scouldistarteouteinea: fairly «narnow situations and 
then broaden its base within a specified period of time? 


Mr. MacIntoshs Yes; if@i understand you. Wevare 
suggesting you have a 10-year period to spread ownership, divest 
down. As I mentioned, the banks had four years to divest out of 
some trust company ownerships that were historic after the Bank 
Act of 1967. It could be done in the marketplace. As we showed, 
the numbers are not so large. If you took the combined equity of 
all .ofVithem- put ore therae$7i badiiom to foe bid tones accord ine ito 
the trust industry's own statement, you are talking about a 
fraction.of the sharesmthat trade ansasvwears 


Mr. Gillies: So you are talking of a phase-in period of 
1O years. 


Mr. Renwick: Mr. Chairman, I have been quite fascinated 
by the discussion. The brief itself raises some very profound 
questions, but unfortunately we have a very limited mandate in 
this committee. We do not have the opportunity to follow each of 
the issues you raised. I would love to take up time this morning 
debating almost every single point you have raised for 
clarification and other purposes. 


Our. mandate basical lamwitel be... ancdsither.e d Saudi t Ot welsh 
thinking in this, that the new legislation will incorporate a 
number, if not all, of the recommendations the select committee 
made some years ago in 1975 related to loan and trust 
corporations, which the government was in default in not 
implementing. A second function is to comment on the proposals in 
the white paper leading up to legislation. We only have a limited 
time so I cannot go into as many areas as I would like to. 
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I wanted to add my share of scepticism to this question of 
whether we would solve the kinds of problems we recently faced in 
Ontario in the trust business simply by a broad ownership rule. I 
do not want to get into comparison between banks and trust 
companies. I want to stay in the trust realm. 


On the one hand, we had the fiasco and tragedy of Crown 
Trust, which was subject to a series of share transfers over a 
very short period of time and then the collapse of that company. 
On the other hand, we had the Royal Trust Co., which is not 
Ontario incorporated, but is licensed to do business here and is 
subject to the rules here, being subject to a takeover bid by 
Robert Campeau in that famous meeting which took place between him 
and Kenneth White with respect to that matter. 


I have never been able to resolve in my mind whether the 
public interest would or would not have been served had Robert 
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Campeau been successful in his bid to take over that company. He 
was defeated basically because of the defensive manoeuvres of Mr. 
White with his close friends in the hierarchy of the banking and 
investment community. The results are not yet known. I think there 
is still aimatter- outstanding: before the Ontario. Securities 
Commission on that question. 


If we were to follow the course you suggest, then it would 
make a company like Royal Trust impregnable to takeovers for all 
practical purposes. I contrast that with the question of the 
public interest and whether or not we are not pursuing, as Mr. 
MacQuarrie said, some kind of a chimera as a solution to a much 
more complex problem. I think a good case can be made that on 
occasion an organization benefits from a takeover operation, both 
from the point of view of service to the public and the 
competitive results which flow from it and different and more 
agressive management. 


One the jothersihend, ba wan weldiuseeathe, virtues of,stability, 
continuity and so on which would tend to result if we go the 10 
per cent rule, but I do not find it nearly as simple as you make 
it oul TtO De; ire Macintosh.iGouldwyou tespond to, my concern about 
that? 


Nre Mec incosn:) Iwi lletry to, Mre Renwick, Youscan. £0 
about it another way, and that is what the Ontario white paper 
proposes to do. It proposes to give the regulatory authority the 
power to do all kinds of things. It will even have to approve who 
is going to be the chief executive officer of the company. It can 
intervene in all sorts of circumstances. Is that the way you want 
to go about regulating the system in Ontario? That is a very 
interventionist approach. 


Perhaps that is what you want. I would not have thought it 
would be what Ontario would want. I would not have thought the 
present government would want to use an interventionist approach 
to thewsolutionmvo fi tatiproblemwys Your say itis facchimera., Lt: is) not. 
The facts are on the table. You are here because of those facts. 
They are not an imaginative position that we have invented. 


Last year there were 93 bank failures in the United States. 
Take a look at what caused those. The biggest one was a bank in 
the southern states where being closely held was exactly the 
issue. The principals were dealing with each other through their 
other vehicle companies. That was the issue and it went down in a 
big way. It was as big or bigger than Crown, and it went down for 
the same reason. Most American banks have failed for the same 
reason. 


The 10 per cent was originally proposed in the 1965 act anda 
it was really intended to head off foreign ownership. That is what 
happened. It started out to prevent the takeover of a Canadian 
bank or banks and, as an afterthought-- 


Mr. MacQuarrie: Were any of the banks in trouble before 
that rule came in: 
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Mr. MacQuarrie: Were they experiencing any difficulty in 
terms of ownership or successful functioning. 


Mr. MacIntosh: No. They were broadly held even then 
except for the Mercantile Bank. That was the occasion of the 
circumstance when the City Bank bought the Mercantile from the 
Dutch. Other than that, the Canadian banks were broadly held. 


Mr. MecQuarries) And funct ioning well? 
Mr; Macintosh= And tunctionings welle 


Then, as an afterthought, the government decided: "If we are 
eoing’ to d6o-it* for foreign “owners, Let us’ do iteior alm owners twWe 
want these institutions broadly held because they are dealing with 
the depositors, with millions of people, and they should not be 
under the control of an individual who can divert fimds,™ 


All we are saying is, very simply, the same should apply to 
trust companies. They say they are deposit takers, as we are. The 
field should be level. It is not a chimera. I hope that is the 
answer. 


Mr. Renwick: May I try to hone down the question a 
little bit? I think the record of this committee, in the short 
time we have been sitting, would indicate I have very serious 
reservations with respect to the overkill proposed by the white 
paper on regulatory matters. I am not a profound regulationist in 
the sense in which you responded to my question. 


I mentioned the constraints under which we are operating. 
Many of us would be interested, if the time ever permitted, but we 
cannot deal with matters that are subject to continuing and 
ongoing police investigation. That is a self-imposed rule of this 
committee. We cannot deal with all the matters involved in civil 
litigation in’the cotrts*Again, itiSisita selifi-imposedicrube ofsthe 
committee. We are not able to deal with those matters. 


We can, however, deal with the very limited question you 
have proposed to us, that if we take this relatively simple step, 
we will be serving the public interest. 


Mei Macintosh That So toumeview. 


Mr. Renwick: I understand that. You have made it very 
clear. 


I am asking you in what way the public interest necessarily 
is served by a method which permits the major corporations engaged 
in the financial community in Canada, including insurance 
companies, to be self-perpetuating with respect to their 
Management. I am not making a value judgement. I am asking, is 
that the sole and only road to fiscal and financial virtue in the 
country? 


Su 


bre. sia ucoshs a uhatke VOUnWI LL note rrom CUrs Dr ie, “and 
my remarks we did not suggest that was the sole thing that had to 
be done in Ontario. That was not our position. 


Mr. Renwick: I have listened very attentively to the 
responses you have made on this question to each of my colleagues 
and, with great respect, that has been a focal point of your 
presentation. I know you have made a broad range of other profound 
proposals that will have to be considered if there is ever to be a 
total, look atthe Linancial’dnstitutions. of’ the: country,” but» we 
are not in that position. With great respect, I say you have not 
answered the question as put by my colleagues the member for Rainy 
River (Mr. T. P. Reid), the member for Ottawa Centre (Mr. Cassidy) 
and ithe: member for’ Brantford: (Mr. Gillies). 


Are you advocating to us that the financial institutions of 
this country should be structured in such a way that there is no 
known way for changing either the directorship of the companies or 
their senior management by the persons who are, at least in 
theory, the owners of those businesses? 


Mr. MacIntosh: There is nothing in law that perpetuates 


the management of a bank. 
a. Oia.. Oe 


Mr. Renwick: There is nothing in law that perpetuates 
the management of a mutual insurance company, but the facts of 
hiitewarethnat reas not possible im (this: worl dtoiitakexover>a 
mutual insurance company with any ease or ability, except by 
someone with immense resources. 


Mr. MacIntosh: No. Immense resources would not get you 
anywhere because a mutual insurance company has no shares to be 
bought, so I do not know what you mean. 


Mr. Renwick: I am saying that one could, with sufficient 
resources, perhaps on proxy of the holders--Mr. MacIntosh, again, 
I do not want you to slide off on me-- 


Mr. MacIntosh: Your question is really very strange. 


Mr. Renwick: We know a mutual insurance company is not a 
share company. We know at the time the limitations were placed on 
the insurance companies they ran for cover to become mutual 
companies to avoid takeovers. That is known. You understand that. 


Are you saying to us that it is always and conclusively in 
the public interest that the trust companies be isolated from 
takeover possibilities in the way in which Royal Trust Co., 
wutnoutsa the; iaimitatdon, isolated itself butuhadvit<isolated 
itself under a broad ownership rule, it would have been even more 
impregnable? If you are saying to me that this best serves the 
public interest, then you have answered my question. 
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Mr aeMacintosheyou sare trying to,sect uUp.a, questions chat 
you want answered. You cannot compare a publicly held shareholding 
corporation to a mutual life insurance company at all. I do not 
know why you are trying to. They are quite different things. 


Mr. Renwick: Then let me admit the error of my ways and 
withdraw the remark about the insurance company and talk about 
Royaleirust. Gosvasteeleted Eo, CrownellUSt.  Aticg VOUMSAayunNce nate we 
as members of the assembly here are going to be in a position 
where Mr. Campeau will never be successful? 


Mr. MacIntosh: Yes. If you follow our proposals, he 
would not be able to do it, nor would anybody else. 


Mr.eRenwick -3 Whyedonyoursay thateisein Chespupiic 
interest? My original comment was that I have reservations in my 
mind as to whether the public interest was served by the defensive 
tactics taken by Mr. White and his associates in the financial 
community to avoid that takeover. 


Mc, Korthalsse ine your questiongon Royaleieus te ait. 1s 
hard to know whether the public interest was the shareholders of 
Royal Trust or the community as a whole. How would you define the 
public interest in that situation: the community as a whole or 
just the shareholders and employees of Royal Trust? 


Mr. Renwick: A financial institution serving the 
community in the provision of a broad range of services as well as 
serving, of course, the interests of the shareholders. I was 
thinking wrt, atedtn, the; broad Aanterest,ot .chei public. 


Mr. Korthals: When part of the financial community 
reacted :to that) bid) titewastasmmuchs anreacti ongtosdspice-Lory 00 
per cent of the company as anything. Going from one extreme to the 
other was too big a change for the community to accept. If he had 
bid for a significant holding in the company, lived with it for:a 
while and made it a two-stage attempt, it would have been a lot 
easier to accept. You cannot predict whether it would ultimately 
be in the public interest to have that kind of a change. 


For Crown Trust, it was clearly not in the public interest 
to have changes take place so violently and quickly as they did. 


Mr. Renwick: I understand, yes. 
Mr. Korthals: There is always a risk if that happens. 


The answer to your question about the public interest is not 
clear. There were risks im allowing it ta;change. You-«might also 
say there were risks in terms of perpetuation of management, which 
gets me to the second question. 


It would seem to me, from your committee's point of view, 
that what you are trying to do is get the financial services 
industry, and particularly the trust and loan industry, to operate 
better.» The question is, does it operate better by regulaciongs py 


o% 


making it more complicated to operate, to have more policemen, 
more inspections, more reports, more interference, or does it 
operate better if you find ways to improve the governance of those 
ist icueions? 


not J*SGe Sites yOuTmCcONcer hen Ss thatr something isimoti caehtaat 
the present time with the governance of major financial 
institutions that are broadly held because management can 
perpetvateitselt., “lf that isa *broad"perceptiom by ‘the public, 
something is wrong with the way boards of directors are carrying 
out their responsibilities. It would seem to me more prudent to 
try to find ways to improve the governance of corporations or 
financial intermediaries from the board point of view. You will 
end up with more efficiencies in the system than if you try to 
overregulate. 


Mr. Renwick: You and I happen to share that view so we 
are not at issue. My concern was with a simplistic approach to a 
complex problem. Let me quote to you and your colleagues what the 
white paper says on conflict of interest: 


"As stated earlier, the most effective preventative is 
self-policing, sound and prudent business practices, and the 
recognition of their responsibilities by directors, managers, 
lawyers, auditors and valuators. A multifaceted approach is 
proposed to encourage all corporations to make the necessary 
changes in their business practices and operations, and to bring 
home to professionals the nature and importance of their 
obligations in carrying out their professional responsibilities 
and, in particular, the importance of keeping clearly identified 
the duty owned to the client corporation, regardless of the 
shareholdings Or management position of the person instructing 
them. 


That is what this committee has to comment on. My sense 
still says to me that I would much prefer a multifaceted approach 
to try to solve this problem which appeared in the trust industry 
and focused on Crown Trust. I am concerned we would lose sight of 
that by simply proposing that we legislate a broad ownership rule 
Op+lO per ecentvortless. 


Mr. Korthals: Imagine yourself a director of a trust 
company that is owned by one or two people and compare that to 
being a director of a widely owned one. In the latter case, you 
have a chance to improve the governance and your role as a 
director; in the former, you do not have a hope in hell. 


In a mutual life company there will be directors 
representing--I always get this a bit confused--the policy holders 
and the earnings. But if you are a director of a closely held 
financial intermediary, you cannot even represent the depositors 
because the government has looked after them by insuring them. The 
ability to improve the quality of the governance of that 
institution as an outside director is entirely at the whim of the 
owner. I think it is an impossible situation. 


Mr. MacIntosh: Mr. Renwick, the owner can get rid of 
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him. If he@does!' no wante'asdirectore who is) anuisanceyto, hain =e 
will “simply” getrer id or hams 


Mr. Renwick: I can walk away too. 


Mr..Macintosh: I would like to add for the record that I 
think you’ are suggesting our proposals are simplistic. That is 
only because in this discussion we have focused--the questioning 
has dealt with the issue of ownership. That was not the only thing 
in our brief. If you take a look, we have proposed that a lot of 
consideration-- 


Mr. Renwick: I have looked at your brief and you have 
covered a wide range of matters which would result in a total 
restructing of the trust business and I-- 


Mr. “Macintosh Siatam v2 lads youvagreerthatieltyis not 
éinplistiopeenen: 


dino Ulva. me 


Mr. Renwick: There is a series of proposals. Perhaps I 
can conclude my remarks on a rhetorical note when I reach that 
point. I would appreciate your comments or your assistance on the 
concept of two public interest directors serving on the boards of 
trust companies. Has the Canadian Bankers' Association given any 
consideration to the concept of public interest directors? That 
was fairly high on the agenda at the time of discussions about 
foreign ownership. Perhaps it has disappeared as an issue but it 
is used in Ontario, for example, on the benches of the Law Society 
of Upper Canada and a number of other institutions of one kind or 
another. Have you given any thought to the role of a public 
interest director as distinct from the nature of the board of 
directors as we have traditionally known it? 


Mr. MacIntosh: The short answer is no, we have not. I 
think the banks would take the view that the corporate form of 
organization works well enough on the whole in this country. The 
Canada Corporations Act was given a major overhaul three or four 
years ago. If there had been a perceived problem on the part of 
the public, it would have been dealt with. 


Miss Sinclair: If you actually look at the makeup of 
bank boards, I think you will find all the banks have public 
interest representation on their boards. That is probably in 
teaction to some public concern over that issue. It happened 
without actual legislation or regulation, as a matter of a 
response to the*public: 


Mr. Renwick: I appreciate that comment. I did not mean 
to be rhetorical about the full spread of your proposals. Each and 
every one of them adds up to a total package of looking at the 
financial structure of these particular institutions in relation 
to the banking and other institutions in the financial community. 


I have a real concern that while each one of them raises 
many questions, if each and every one of them was implemented, I 
doubt very much whether it would be reasonable to expect these 
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historically specialized types of institutions to continue to 
survive at all. The total uniformity of the banking system, the 
financial system you are basically recommending, identical rules, 
would certainly iron out the field and has the benefit of 
simplicity, but it poses real problems for us. 


Mr. MacIntosh: We are not proposing identical rules. We 
have not said that anywhere. We have said people who do the same 
thing should be subject to the same rules. Now if you take the 
issue of fiduciary powers of trust companies, historically, since 
the trust companies started in Canada, they have always been kept 
separate from banking. We have recently looked up the early 
legislation. 


The Privy Council in the United Kingdom decided in 1835 or 
soon after that the trust function should be kept separate from 
banking. The trust companies are now in banking, however, because 
they are deposit-taking institutions, which they were not in the 
19th century. They have fiduciary powers and you have to decide 
whether the function of commercial lending and the function of 
being a fiduciary have any degree of conflict, and if so, what to 
dora bGuesrt: 


That is not a simplistic question either, Mr. Renwick. That 
LcomancizsncuDeaquestion.. The solution could be to separate 
commercial lending fron fiduciary functions entirely. It could be 
to ignore them and say you will put up a so-called Chinese wall 
within the institution. There are various possible solutions but 
you cannot get away from the fact there is a real conflict. 


If you are lending money to a corporation that has publicly 
issued shares and at the same time you are the fiauciary, the 
trustee for a pension fund that is investing in the shares of that 
Same corporation, and the corporation gets in serious trouble and 
is going down the tube, whose interest do you look after first? 


Mr. Renwick: That is a serious problem. We tried to deal 
with that and discussed it at great length in New York and in 
London in 1974-75. We tried to come to grips with that question, 
which is unanswered. I am not suggesting it is not a very 
important question. 


I have gone on too long, Mr. Chairman. 
Mr. Chairman: Thank you, Mr. Renwick. Before we start 
with the second round of questioning, Mr. MacIntosh, would you 


have a problem staying after 12? 


Mee eitac lntosh weledoinots Pithink Me. chor thals <hasica 
problem. 


fntemiechion: mab .30. 


Mr. Chairman: Would 12:30 be okay? Fine. We will proceed 
and start the second round of questioning. 


Mie CassidyvoeurGomChadrmaneel eNaversomerothersquestions 1 
wantedsuo seatchmupeonsslethinktparteol whatemy friend the member 
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for Riverdale was raising was the problem that the bank boys 
represent the financial establishment of this country. One of the 
reasons for the Skalbanias and the Pocklingtons and the Rosenbergs 
emerging through unconventional manipulation, to put it mildly, 
has been the fact that the financial establishment of the country 
has in fact tended to resist new entrants, so someone like a Bob 
Campeau has been shut out to a substantial extent. 


That is not what we are here for, but as a politician coming 
from where I come from I weep over the fact that it should be a 
fact. It is basically a tussle for power within the financial 
elite, and the impact may be great for ordinary people, but they 
Cannot get a piece of that action. 


Let me come down to some questions, though, that relate to 
your specific brief that I did not get a chance to relate to you 
before. In 1982 the trust company registrar in Ontario was given 
powers to do two things. One was to regulate share transfers of 
trust companies, and the second was actually to move in and take 
trusteeship over a trust company if there was evidence that the 
company was being mismanaged. In the light of your brief do you 
question whether either the power to put on a trusteeship or the 
power to regulate share transfers of substantial shareholders 
should exist? 


Mr. MacIntosh: There are several levels to that 
question Mri -Casscady:itinethest irs ti placejmiteyoueintervener and 
prevent the transfer of shares of a trust company--I presume you 
are talking about a publicly issved trust company--the first thing 
you do is foul up the stock market, because before a buyer and a 
seller can agree on the transfer, it is going to require the 
approval of the regulatory authorities. So right away you have 
intervened in the workings of the stock market in a significant 
way. 


The proposals on the table before you are that you intervene 
not only with Ontario companies but with any companies in Canada. 
With respect, I do not think you can really expect to extend your 
reach into corporations incorporated elsewhere without expecting a 
Similar action on the part of other jurisdictions. What are we 
going to do--balkanize the financial market in this country by 
everybody intervening in everybody else's incorporated companies? 
That is what you will get for sure. That is one consideration. 


Finally, we are saying the registrar will have to spend all 
his time pawing over share transfers, and that could be a major 
job in itself. We are not just talking about an 80 per cent share 
transfer. Where are you going to draw the line? When a fellow has 
10 per cent and he buys one more share and goes to 10.01, are you 
going to intervene in that in the stock market? You are going to 
have to draw the line somewhere. 


Mr. Cassidy:glijtheresisgaritsper centéerulegmdolyor 
think the registrar should have the power to oversee share 
transfers in an area? 


Mr. MacIntosh: Absolutely. He could not enforce it 
otherwise. That is the case in the banks. You cannot just tranfer 
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shares, put them into some kind of nominee name and expect to get 
away with it. The nominee is responsible for disclosing the 
underlying ownership. 


Mr. i Cassidy: Butstheresthejregistrar s«function is not 
to look at the quality of the new owner but just to keep count. Is 
Ehacyeorrece? 


Mr.e Macintosh: That?is» righteyWhens the registrar starts 
playing God as to which owner is an okay guy and which is not, 
that is my problem with the views of the trust company people. 
They say: "We are decent fellows. We run a good show. We are all 
Eleht. -sverdoenot¥arcvetwithathat® Ofecourse theycareiaWetdo snot 
argue with the fact that Mr. Jackman and the other members who 
came before you are very reputable people; they are every bit the 
equal of bankers in financial probity. We do not argue with that; 
that is not the problem before you. 


bL2unocon 


The fact is that some are not. You are not legislating for 
the honest majority; you are legislating for the problems. You do 
not pass laws to put everybody in jail because they do not stay on 
the right-hand side of the road. Only a few people drive 
dangerously and you deal with them. 


Mow Wel. Reid: )DidpMirimWhi tewactmasiGod when heubrought 
Mr. Campeau? He made the decision that Mr. Campeavu was not 
acceptable. 


Mr. MacIntosh: I do not think he was paying God. He had 
to have the support of some shareholders with money. 


Mri.) 2 -P. 2) Reid? ds guess) the question is. who plays) God, 
the registrar or-- 


Mr. Korthals: But you have to wonder, if Campeau had 
raised his bid by $2 would he have had the shares? At a price, I 
think he would have had them. 


Munmecassidy -awiet about the powers the registrar 
received in 1982 to move in and take control, to establish a 
trusteeship for a trust company where there is evidence of 
mismanagement? That is a separate question from the ownership 
question. Do you quarrel with there being some kind of regulatory 
firefighting power like that? 


Mr. MacIntosh: No. You must recognize, as I guess we all 
do, that was®an ad hoc ‘situation brought in under very trying 
circumstances to deal with an immediate situation. We would feel 
the Ontario government was justified in doing what it did. 


Mrwy Gags id ys sDoesithewinspector s2eneral have similar 
powers under the federal Bank Act? 


Mr. MacIntosh: He does not need them. 


Mowecessidy7iDoes heshave them? 
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Mr. MacIntosh: The powers of the Bank Act and the powers 
we are talking about are preventive. You do not get into that 
situation in the first place. That is the whole point we are 
trying to make to you. What you are trying to deal with is a 
reactive situation. If a fellow does something the registrar does 
not’ likey you"are eoine out af termthe event Gomstop it. 


Mr. Cassidy: Nevertheless, you are now dealing with 7/1 
banks. There are a number of federal B banks and it is more open 
for offshore financial institutions about which one knows less of 
their parentage to operate in this country. Does the inspector 
general have any type of emergency powers to move in where there 
is-- 


Mr. MacIntosh: There is a general power of the Minister 
of Finance. There is one of these general clauses that he can do 
anything in the public interest. Ultimately, he would have the 
Same power, but the fact is he has not had that kind of problem. 


MosCassieyes Okayraibuty ity istasverny generals eacerve 
power. 


In your reference to business powers, you urge Ontario not 
to move in a vacuum. The implication is that in this province we 
should not move to change regulations of trust companies without 
getting agreement from the feds and other provincial jurisdictions. 


Mr. MacIntosh: Except in one respect. With respect to 
prudential rules, we said, ''Yes, you should move now." 


Mr. Cassidy: What kind of rules? 


Mr. MacIntosh: Prudentials™Rules) as::toy capital’ ratios, 
liquidity and so forth, cules as to the size of Joansnco 
individual borrowers. To those kinds of prudential rules, we have 
said yes. Those you can deal with in any event. We are saying the 
relationship between the business and powers of trust and loan 
companies ought to be looked at in the context of other 
jurisdictions in Canada. 


Mr .. Cassidy: *YWour britefeiius wdiavaded intagthreeraneas: 
ownership, disclosure and business powers. In the case of 
disclosure, Ontario could probably move unilaterally in requiring 
tougher disclosure and possibly everybody else would follow along. 


MeoeeMacintoshs Dethinid tthe eusiteues 


Mere Cassidy “ihatwintormatvonh ganteceaislsiwhem tic 
registrar eventually bothers to publish his report, does become 
public. Vie as mot itiumelymow, 


With respect to ownership, we face a difficult question. I 
see from Mr. Lahn's statement of Canada Trust «which is rather 
vividly phrased, he says he does not anticipate federal 
legislation until 1986. That is probably realistic. Whatever 
happens it will be another year or so before whoever is in power 
federally will focus on this issue again. It is the kind of issue 
which, if it is not handled between elections, will not be handled. 
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On the ownership question, what would your advice be? We are 
the most important provincial regulatory authority on trust 
companies but we have perhaps 10 per cent of the assets of the 
trust and loan industry under Ontario jurisdiction. A leadership 
move by Ontario now in applying an ownership broadening with a 
lO-year transition could very easily serve as a catalyst to action 
by other’ jUrisdictions. 


On the other hand, I am sure the Ontario companies would 
react with anguish and talk about how they are being disadvantaged 
as opposed to their competitors, who would not be under the same 
rule. What advice would you give to us with respect to this? 
Should we move now on ownership or should we wait until 1986 or 
some future time when everybody is persuaded to move in the same 
direction? 


Mr. MacIntosh: That is a tough question. We have not 
really looked at it from that point of view. You could announce 
VOULSINCENCAOnsLOract. intthat@directionvascofsnow*and torzsay you 
would prevent any further changes from occurring. 


That is what happened, incidentally, in 1965 when Mr. Sharp 
became the Minister of Finance. He said he was going to bring in 
the 10 per cent limit. He announced it, although it did not happen 
until two years later. He said: "As of today, any further changes 
will not be permitted." He was really dealing with the foreign 
ownership question. ''You can make a statement of intent now and 
that will have an influence on the behaviour of people in the 
marketplace." 


Maa. Cassidy: 1 think that is helpful... 1.~was),insOttawasin 
those days, but I must say it is awfully vague and fuzzy in my 
mind rieht= now. 


What you are suggesting is that Ontario could indicate that, 
as far as the companies within its jurisdiction are concerned, 
whatever else happened it would not tolerate any increase in 
concentration of share ownership. Is that correct? 


Mow Macintosh: Yes,.you,.could do that. 
MrveGessidycmelt: woudds haveptoybe:down-- 


Mr. MacIntosh: Yes. The big ones in Ontario are already 
closely held, except Canada Trust which is 30 per cent owned by 
one. Somebody else could come along and buy the other /0 per cent, 
fenmecuie;mbimtine price aisarighta. You; could- indicate an, intention 
in order to forestall any further concentrations. 


Mivmodesidy- Withearespect to the junior trust companies 
Usk estapiashedbed he menbere for RainyaRiver. (Mrs T...Ps> Reid) sand 
I were just chatting here and he suggested maybe that gives a new 
owner who could have closely held ownership the right to play 
games for 10 years before he had to come on side. 


It is my impression the way around that is to say the 
exemption, if there is to be any exemption for a freshly minted 
trust company, would only apply up to a certain assets limit. That 
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assets limit should be small enough that the company cannot, let 
us say, be that significant in the marketplace, perhaps $50 
million or something like that. 


Do you have any comments on the problem of a company that 
might use those insured deposits as a means of running up the kind 
of growth that Seaway had, from ™$20°>millton to $300sm141i0on)ingea 
couple of years, thereby jeopardizing a lot of public guaranteed 
funds as well as the integrity of the industry and other things 
that we are concerned about? 


Mr. «Kor thals SOnesthinewyou ‘cansdopisceonotiinetrerprokes 
deposits. The other thing you should give a lot of thought to is 
to not give 100 per cent insurance. 


Mr. Cassidy: What are broker deposits? 


Mr. Korthals: They use an agent to find a deposit for 
them and persuade people to put their money in for the higher 
rate. You also should think seriously about putting some market 
discipline back into the whole question and doing some 
co-insurance. It is just not right that depositors are protected 
not onlysbOO0eper centsforwthe principalesbutyi 00, perscentwon 
interest. 


At the very least, if they put their money in the wrong 
institution, they should lose a year's interest, let us say. I 
think also any time you are over $5,000 or $10,000 maybe you 
should be having 10 per cent of your principal at risk. One.of, the 
ways you are going to get the discipline is to bring the market 
forces back to work. 


It is very hard for a registrar. That is @ touch moles 
because you will not always find that managements listen to you. 
What stick do you really have? You do not want to shut down. You 
are almost like a lender, you cannot control your borrower. Is 
that not true? 


Inter jection. 


Mr. Korthals: You do not want to comment... Your only 
solution is the ultimate closing down of this thing. 


Mr. Renwick: He is glad to have a friend. 


12: LOepe ms 


Mr. T. P. Reidsedihatse iss the, kindest, thine hat asy been 
said here. 


Mr. Korthals: You have to find ways to give him weapons. 
One way is to set the amount of the co-insurance differently for 
different institutions, in which case they will have to pay more. 
That way he can signal. 


Mr. Cassidy: Are you suggesting the insurance premium 
paid by the institutions should change, that it should be variable? 
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Mr. Korthals: No, I think it is better to give the 
warning to the market by not insuring as high a percentage of the 
deposit in some institutions as others. If you have a long record, 
you have fairly broad ownership and the registrar is very 
satisfied with the way the institution is governed, he should be 
able to allow that institution to be competitive by having a 
higher ratio of the deposit insured. 


Mr. Cassidy: I can see some reasons for that. On the 
other hand, that puts tremendous power in the hands of a 
registrar. In effect, he is basically issuing a Standard and Poor 
type of rating on each of the trust companies, which can have a 
tremendous impact on a company's business. 


Mr. Korthals: You have to give him some teeth, short of 
vetting the loans, because I think that is impossible. 


Mr. T. P. Reid: The province was recommending Greymac 
bonds just before all this. 


Mr. MacIntosh: You can have prudential rules. The 
inspector general of banks has a staff of 30 or something like 
chatye whichis half the staff) Ti believes *of the Ontario 
Superintendent. 


Mr. Cassidy: I believe it is more, actually. The 
registrar can tell you. How many are on your staff? 


ire | DOmpsOn: sine eeistear,s se@staftstotals 11. 


hMrenCassidyree 1 Ehinksthatei siinsthel area.oThat iseright; 
yes. 


Mr. MacIntosh: It depends how you define that, does it 
not? You have the superintendent of the loan and trust companies 
and the superintendent of insurance. It is all one office. In any 
event, there are 7/1 banks and they have a staff of something like 
30. You have prudential ratios and capital ratios now, and the 
inspector general is able to follow those ratios. You could have a 
differential insurance premium instead of this flat rate. 


It does not make sense in insurance principles that there is 
a flat rate regardless of risk. We always thought insurance was 
risk-related. 


Mr. Cassidy: You are saying then that under the Canada 
Deposit Insurance Corp. what happens is that Greymac, for example, 
with its type of business was paying the same insurance rates as 
the most conservative of the trust companies. 


Mr. MacIntosh: The banks pay 80 per cent of the premiums 
cnc ht CeeWeraresthertellowss who are bailing out the cost of that. 


Mr. Chairman: Mr. Cassidy, we have two more speakers and 
weawl Livbpesconchudine ‘atel7= 302 ps mt 


Mr. Gassidy: May I -ask one final question? As I> said at 
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the beginning, Mr. MacIntosh, finding ourselves in the same bed, 
albeit briefly, was an unusual-- 


Mr. T. eR. KReid-SAspleasunable sexperience. 
Mr. MacIntosh: I do not know who was more embarrassed. 
Mr. T. P. Reid: I would quit while you are behind. 


Mr. Cassidy: On the question of disclosure, which has 
not been a matter of questions here, I think we would agree very 
much with your recommendations. I have noted as well, in looking 
at the internal review that on March 4, 1983, seven of the nine 
provincial loan companies and 16 of the 20 provincial trust 
companies were late in filing. They have a 60-day requirement 
under the act. In other words, there have been widespread problems. 


Mr... Tee eeReid: Ands#themestareanorsanections. 


Mr. Cassidy: It is $50 a day, which is almost as heavy 
as $5,000 for the banks. I gather there is an acceptance with the 
banks that they will abide, even though the fine, I suggest, is 
minimal. 


Mr. MacIntosh: If the fines were much bigger it would 
not make any difference to us because the banks file anyway. 


Mc®~ Crosbie: CouldmitcWarafty that points anerertscean 
important aspect of the present legislation the committee should 
be aware of. As I understand it, those weekly and quarterly 
reports--certainly the weekly reports--the banks file and which 
are published are unaudited statements. 


Mr. MacIntosh: Yes, sure. 


Mra’ Crosbiess Dhatt is® ebespoint.leamemakine..Asi toewnat 
you are talking about, the way the act is currently drafted it 
requires the registrar to vet the filings and, in effect, approve 
them. It is based on auditors' reports and matters of that kind. 
That is not to say that is desirable, but I am saying it accounts 
for a difference in time frame. Under the present legislation it 
would be impossible for the registrar to meet the time frames that 
the banks currently operate under. 


Mr. Cassidy: With respect, I am not talking about the 
registrar's performance, which was also abysmal. 


Mr. Crosbie: No, even the filing by the companies, if it 
is dependent on their auditor having vetted their year-end 
statements, that in itself may delay the company. I think Mr. 
Thompson mentioned that. 


Mr. Cassidy: The legislation provincially requires that 
the statements be audited and in the registrar's hands in 60 days. 
Mr. MacIntosh tells us that the banks succeed--71 of them--in 
getting their statements audited and in the inspector general's 
hands in 65 days. 
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Mri. Decree lo: -DUL wCle yar eanotealcnted: 
MeeGassidy: “Theirs areyaudited? 
Mee Macintosh 20h Mayes oaMay Gl espeakx tothi's? 
bee Gassidy; tnesesaregtherannuals|iivametalking about. 


Mr. “MacIntosh: Wevare' confusing’ Mr. Crosbie's point. The 
annual statements are audited. The quarterly statements are not 
audited, but they are published in 45 days, and I do not mean sent 
to the registrar, I mean published in the newspapers. 


Mr. Cassidy: I am talking about apples and apples. I 
think it is directly comparable. The fact is that the banks meet 
that deadline of 60 or 65 days and the trust companies do not. 


Mr. MacIntosh: With modern computerization there is 
HOLHINeE S0CR2 GRRL EeyOUnwanehtoa dona. 


Mr. Cassidy: My other question relates to disclosure. 

The registrar's office held back from making public or bringing to 
anybody's attention the fact that licences had been restricted to 
a monthly basis--although that was entered in the registry, which 
is technically a public document--on the grounds that to have made 
that public by sending a press release out would have jeopardized 
the companies and thereby created more havoc rather than helping 
bonnesolve it. Ilewoulda like to ask-you ito react to that. 


Mr Macintosh-eOkay, 4b will. It is completely insanesto 
publish that you are putting someone on a two-month leash, then a 
one-month leash and then a two-week leash. It is like putting a 
neon sign up saying, ''Take your money out quickly." So everybody 
who had money beyond the insurance level of $60,000, which by then 
had been announced, pulled his money out. 


What, in fact, happened in the case where you had that 
stated by the federal authorities was an open invitation to pull 
your money out if it was not insured. So the uninsured fellows all 
got out first. What was left by the time it was taken into the 
Canada Deposit Insurance Corp. was only the insured money. The 
authorities provided 100 per cent insurance for that company. We 
think that is completely mad. 


Mr. Cassidy: You had better explain yourself. Are you 
saying that all of the uninsured depositors who had deposits over 
the $60,000 basically bailed out before the crash? 


Mr. MacIntosh: Of course. They bailed out because they 
were in there only on 30-day and 60-day deposits in the first 
place. There were no long-term deposits in that company. Out they 
went. There was nothing left but insured money. 


We are irritated about the fact that we bailed out something 
where 100 per cent of the liabilities evaporated. 


Mr. Cassidy: Mr. Korthals, however, says it is 
appropriate to disclose if you are changing the insurance rate on 
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a trust company basically because of a change in evaluation of the 
risk that is involved, or that you change the proportion of the 
deposit which is insured. Is that not much the same kina of thing? 


Mr. MacIntosh: It would need a much more gradual 
process. It would be a tightening of the screws. 


Me. ThcP. Reid=* i domnctewancecospeatutiics tomceatin UuC 
let us to go back to the matter of the permanent management. If we 
went your route, permanent management--I think most of us agree it 
will be permanent; you obviously disagree with that--is going to 
put us in the same boat where, if you have management that is 
there for a long period of time, it is going to be able to do the 
same kind of thing, set up other vehicles and possibly divert 
funds in the same way as a one-owner or two-owner operation. Would 
VOURNOCMEDInI es OF 


Mr. MacIntosh: Oh, no. That would be absolutely illegal. 
Management of a bank cannot turn around and run something over 
here on the side. The board would have them out of there in 24 
hours. 


MoeiT s SP aeReld=Wesar estabiine yaboutea tloanm and yuRust 
company. Let me come at it in another way. I am concerned about 
this white paper because it appears to me that the registrar is 
going to be going to the bathroom with everybody who is running a 
trust company. Some of us are trying to avoid-- 


Mr. MacIntosh: That is better than being in bed with a 
politicaiparity: 


L220 Siar me 


Mr. T. °P.)Reid: Bathroom, bedroom, we are getting 
scatological here. 


The other anomaly, Mr. MacIntosh, is that here we are trying 
not to deregulate but to go easy, and the Conservative government 
of the day, which is conservative only in name, some people would 
say--we will not go through Suncor and all those things--is trying 
to overregulate, some of us feel. 


However, let me come at it another way. If the rules or 
cegulations on the requirements of the board of directors were 
tightened and if there was greater liability on the board of 
directors--and, as my friend Mr. Renwick has indicated, he could 
walk away if he did not like what was going on--would that solve 
part of the problems without all of this regulation to ensure that 
the directors knew what their responsibilities were, were liable 
for them and would be a little more attentive to what is going on? 


My experience as chairman of the public accounts committee 
with directors for agencies, boards and commissions of the 
government is that most of the directors are there drawing their 
$150 a day. They come in for lunch, they rubber stamp what has to 
be stamped and off they go. If we tightened those requirements and 
the conflict’ of) interestyrules,y would that, cova llonz,waye co 
solving this problem? 
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Mr. Korthals: It' may, but you also have to guard against 
PUCtTInDS dITrectors “in an aosoluvely Ampossiblejsituation. l think 
the strength of the board relies on the experience level of those 
on the board, their independence and generally their ability. It 
is mutual respect between management and the board that creates 
the right degree of governance in an institution from the board. 
wnere: are 2 Ol Or thines you can do to improve it. 


It was always a controversial item in the previous Bank Act 
Cuaceyou had, to have $5,000 par value stock as a director. It 
precluded some people from becoming directors, because you needed 
a fair amount of money. There were some exceptions. You could use 
partially paid stock to a limited extent, so you could get people 
with lesser financial means because they coula bring something to 
bear. But there is nothing like having a stake in the venture to 
ensure that they will take their responsibility seriously. 


Mier elCeeAtmenearrekr of petting cut Offs all lof 
these companies had boards of directors; they even had management 
who were there. My first question, which was not answered, was 
what is going to prevent a manager from doing the same thing as 
some of these other people did if he has a tame board of 
directors. With respect, you have not answered the question. 


Mia wewOrchial Sweleet bank ert eLsieasiere to ractract 
independent directors in a broadly held company than in a closely 
held company. I think directors will have more influence over 
management if, for example, you co-insure deposits, because the 
wellbeing of the firm then depends on being able to compete in the 
market on a creditworthy basis. 


Mr. MacIntosh: May I just add something? There is a 
Sect ronmotecnes bank Act enatdeals with directors liability that 
requires them to restore an improper payment. There is also the 
fact eenat ithe corporations acts “provisions in general apply «to 
directors of banks as well as to other directors nowadays, and the 
responsibilities resting on directors now are a whole lot more 
serious and are taken more seriously than they were maybe a 
generation ago. We would certainly agree with that. 


Maybe not all directors of all companies are sufficiently 
aware of their liability and responsibility, but we are getting 
into a lot more litigious world these days. People take 
action--groups and special interests or shareholders. I think we 
are going to see a lot more of that in the future, and directors 
will have to beware to observe their responsibilities. 


Mr. Korthals: The inspector general of banks reads the 
board minutes and makes a judgement on them. He will tell you, or 
he will give you some indication, if he wonders. My point is you 
have to have reasonable minutes and you have to have some 
discussion to have the minutes. 


PnaAbeUomthe areasandethatemaces vitweasiernsior .cirectors,; if 
they work together. I think maybe you should have the directors of 
the financial intermediaries here and ask them their views, rather 
than management, which is what I represent. 
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MrAaCrosbies Could M@ask Mre Korthals afypheswoule 
recommend that the registrar should read the minutes of trust 
companies and loan corporations? 


Mra? Korthals: ‘1athinkethew esistrare shouldy bes concenned 
with the way the institution is governed. 


Mrs. Crosbie® But twouldsyou"@o that fartels thatewhat you 
are saying? 


Mreas Konthals: let hink iat waseasresistrar .ithale would 
be one way I could find out if it was being governed. 


Mra Crosbie a litte iseitit vibecausesit’ wassonenior., tne 
recommendations of the white paper that received some considerable 
criticism earlier’ on? It was) seiditor be putting) too muchiipaper 
into the registrar's office. 


Mr Rorthals+) *l"dornoc. thinks youshave somsendmoimeths 
minutes necessarily. I think he can come down and talk to the 
secretary and go through it. 


Mr. Renwick: I appreciated the comment about the 
co-insurance factor, because I have had the funny sense in trust 
companies about the language with which we carefully protect the 
trust nature of the deposits and guaranteed investment 
certificates. It says in the actual statute, "that every trust 
company receiving deposits shall be deemed to hold the deposit as 
trustee for the depositor and to guarantee repayment of it," and 
there is substantially similar language with respect to the 
guaranteed investment certificates. 


It seems to me when we originally passed that Ontario 
deposit insurance operation, leading to the Canada Deposit 
Insurance Corp. in 1968, in a sense we made this pretty 
meaningless. If you take the most important single concept in the 
English common law system and then require the government to 
guarantee it, you almost make it ridiculous to be talking about 
them as trust funds. 


It may be that we should be, and I appreciate your comment, 
finding a road back by way of co-insurance. It is all too easy if 
somebody comes to me in my riding in Riverdale and asks: "Can I 
deposit’ it? Do you ‘think?ieshould spub tthewmoney sin agtrust 
company?" I will say, "Sure, up to so much, because you are 
guaranteed by the government." I do not tell them, "Yes, they are 
trustees/’for you Cand ‘youtcan Count won theme Gand@soscn. 


[I think that is a very interesting concept that would be 
well worth exploring, to make people realize if they put money up, 
they at least have some share of the risk that goes with it. 


Mr. Chairman: We have come to the end of our time. Miss 
Sinclair} Me osKorthats feMaasReid tandems Macintosh wvonwbehalunor 
the committee I thank you for appearing this morning. It was very 
informative and stimulating. 


The committee adjourned at 12:30 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST COPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: I see a quorum. Now we have the dean of 
the committee here with us, I think we may be able to proceed. We 
are a little bit late. After the admonishment we had the other 
day, Mr. MacQuarrie, and I hope you took note, I noticed you were 
here ateros02 4.0m. 


Mr. Boudria: Let ‘the record show he is here himself. 


Mr. MacQuarrie: I was frightened by his professional 
AE CeabpUrey., 


Mr. Chairman: Gentlemen, basically we are here this 
morning to-- 


Mr. T. P. Reid: Before we get into this morning's 
business, I wonder if I could just raise one matter. When we were 
discussing, not yesterday but the day before, the valuation of the 
properties with the appraisers, I raised the point Mr. Beaton made 
to us on Tuesday, February 14. He said that according to the way 
they did their appraisal on the Cadillac Fairview transaction, 
they took a unit and then they extrapolated. They came to a sum of 
SooUTmiebLion- tor. that property. 


There was some consternation within the committee and some 
felt that was not what he said. Re-reading Hansard, I would refer 
you to page 25: 


eit se Reid: -o0,,basedq on that, you are telling us *the 
value, based on what happened in the market previously, was $330 
million?" Mr. Beaton replied, "Yes." 


You will recall that I raised this when the other appraisers 
were here the day before yesterday. They were disputing the 
valuation, and some of the members said, ''No, we were talking 
aan full market value or fair market value," and everything 
else. 


Reading Hansard, it is clear that Mr. Beaton said the value 
they placed on it was $330 million and that was a scientific and 
to use his words "mechanical" approach. That was the price they 
arrived at, so there was no question in Mr. Beaton's mind that was 
the fair market value. 


Mrs MacQuarrie: Mr. Chairman, Mr. Beaton's case study is 
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a volume this thick and it can pe made available to members of the 
committee so they can satisfy themselves. 


Me Mitchel l<= lt wast Lele witi ene, chalte wand cic 
committee can-- 


Mr. T.. P. Reid: I am just making the point that we had 
this problem about the real valuation on that property, and that 
is one of the nubs of this whole thing. 


Mr. Chairman: I think one of the problems we have when 
it comes to the valuation is when you are talking about marketing 
all of the units at one time, selling them in a big package, 
anybody who is buying is certainly going to ask for a better 
price. If they are sold individually, I think we could talk about 
it, but when you talk about a big package, people in those kinds 
of transactions are looking for a cash discount. 


Mr. T. P. Reid: That is not what Mr. Beaton said, though. 
Mr. Mitchell: Mr. Beaton said that price was based on "a 
willing seller and a willing buyer," if I remember his words. 


Mr. T. P. Reid: There were another 18 transactions, in 
fact, 36 buyers and sellers, who had been in the market previous 
fo*that. That a sauhatehnes said. mle just» pucethateonmthe ,econd. 


Mr. Chairman: Are there any further comments on Mr. 
2 aa ae Pe ea ° 
Beaton s comments? James, have you anything to add? 


Mr. J. A.slaylor: No, enothing, Mr. Chairman. 


Mr. Chairman: There being no further comments on this 
particular matter, I think we should move on to the matter which 
we want to discuss this morning. Peggy and Albert will be giving 
us a briefing on all of the written briefs. 


Mr. Renwick: I am quite looking forward to an analysis 

of the briefs. I would hope the committee would give some thought 
to the kind of opening disclaimers we should make in the report. 
These would be with respect to the ongoing police investigations 
and to the ongoing litigation which is involved. All these have 
either been imposed on us or are self-imposed disciplines on the 
limited mandate of the committee. I think we should simply comment 
on the limited time we have had to do it. 


We cannot be seen to be trying to make an all-inclusive 
survey of the financial world of Canada or of the trust industries 
as such.’ Isithinkiadteverys important forvusytocclariivernieht@ateene 
beginning of our report exactly what the hell our mandate was and 
how restricted and how limited it was. 


We could add a further disclaimer that we are not in any way 
commenting, favourably or unfavourably, upon the performance of 
the Ministry of Consumer and Commercial Relations. Much as I would 
have liked to have been in a position to do that, we must not be 
seen, in the way the ministry has chosen to deal with this matter, 
that we are in any way approving or disapproving of the regulatory 
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performance of the ministry. That will have to await some other 
day--if there ever is such a day, which I doubt very much. 


I want it very clear that we are not approving in any way 
what the regulatory authorities have done. They have not made 
their case and we certainly have not made any case in that field. 
I would certainiy be interested in what the member for Rainy River 
(MEG io). neld) Shas to say about -Chat= kind /of ‘approach tosthe 
opening part of our report. 


Moe sacoUart tecaMr. Chairtan,. © think there is a@..lot of 
merit in what Mr. Renwick says. I think we should certainly 
indicate the constraints under which we are operating in carrying 
out the hearing. It might well be appropriate to note that we 
neither praise nor condemn the ministry people. It would sound 
then something like a coroner's inquest verdict where-- 


Mr. Renwick: Maybe that is what we are. 


Mire acouUarrve:@ li seems likes avery lively Corpse 


pstiosay, tethinkiateis fair at the outset to give an 
indication of the constraints under which we were proceeding--the 
fact that we were not carrying out a full review of the loan and 
trust industry and its full operation. We should note we were 
looking at specific areas of operation, etc. and then go on from 
there. That is fair ball as far as I am concerned. 


Mr. J. A. Taylor: Mr. Chairman, I gather our mandate is 
to make some response to the white paper. In so far as that is 
concerned, the response we will be making could or would have been 
affected by a more detailed examination of those problem areas in 
regard to certain trust companies and all of the matters 
surrounding that continuing saga. It also could be affected by the 
short time we have been given, but the effect this will have on 
the quality of our response is yet to be determined. Those things 
may or may not have an effect on what our response is to the white 
paper. 


My initial reaction is the more time you spend, up to a 
certain reasonable degree, and the more thorough and exhaustive 
your investigation and analysis, the more quality the response 
might manifest. 


I am concurring in some degree with the tone of what has 
been said, but I hope those factors do not render inadequate our 
response, whatever that my be. To some extent, it may be a 
pedestrian response to the white paper and we may be coming from 
points of view that may not be as well founded as they would be if 
we had made a more exhaustive analysis. However, we would hope to 
be constructive in terms of our response to the white paper. 


Mr. Chairman: Thank you, Mr. Taylor. I agree the 
committee has been working under certain restraints and all of the 
committee members have used a lot of self-discipline to stay away 
rromethe apveas thar were ’under™litisation. But I do not see a 
problem with it. We seem to have a consensus that we should write 
PE-into our report atid "am ‘surie-= 
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Mr. Renwick: I do not mean to disrupt the proceedings so 
ear ly ing thefmorningvonethat paint. butelawould be anxious, si tait 
is possible--and it may be too early to tell--to find it possible 
within the committee to reach agreement on a good part of our 
response, rather than to have disclaimers scattered throughouc the 
report. It may turn out there are different views, that different 
members will feel they have to, but it would be consistent with 
the tradition of the work of the committee that we try as best we 
can to meld our differences into a quality report, if that is 
possible. 


Mr. MacQuarrie: I sense a certain amount of consensus 
just in the line of questioning and approach to the thing, so I do 
note see 00; muchedtrinculeys in sche. 


Mri. (Pi Redds “Meee-Gha it mathe woul OsCconCuUraiwa Coeoty 
friend the member for Riverdale (Mr. Renwick). Frankly, I am a 
little disappointed we have not had a more full discussion of the 
role of the regulators in the situation that has brought us here. 
There are a hell of a lot of questions that have not been answered 
and probably never will be, court cases included. 


I go back to the terms of reference when the minister sent 
the report to the committee and said he wanted a full discussion 
of all these matters. 


Mr. Mitchell: Perhaps, though, we are somewhat 
prejudging what our activities might be when we start going 
through the white paper. 


Mr. T. P. Reid: My problem with what Mr. Renwick says 
is, are we going to write our own terms of reference then? We were 
told by the minister to examine the white paper and have a full 
discussion. We obviously have not had a full discussion and I 
think we have to state very clearly at the outset what we did do 
and what did not attempt to do, so there is no doubt in the minds 
of member's of the’ publiicvithatawerare mote some, par tots sor wanton 
a better way of putting it, a whitewash, that collectively we have 
not tried to cover up what happened on all sides of the question. 


I certainly do not want to put my name to a report in which 
we are just going to come out with, "We think item 2 under (b) is 
fine,” and let itego at that. 1) think we have tommake wit quite 
clear exactly what we were about in this committee and, at the 
same time, what we were not about. 


Mr. Mitchell: Mr. Chairman, I bow to my learned legal 
colleagues on this committee. I do not have any disagreement in 
particular with what they are saying. I just have a feeling that 
perhaps, as our work progresses over the next week, disclaimers 
might not be necessary. However, I think what will prove that is 
just what we do over the next period of time. 


LOs3 0 aime 


Mr. T. P. Reid: We have not dealt with the essential 
question, which is, do we need the white paper at all? Do we not 
have sufficient powers to deal with situations as they arise? 


Mr. Mitchell: Do questions, debate and so on about the 
thing we are talking about not flow from that very comment? 


Mr. T. P. Reid: We have not been allowed to deal with 
that question, or have individually constrained ourselves. 


Mes Mitchell? Therie “aretconsttaints: 


Mr. J. A. Taylor: That might be our response by the time 
we finish the analysis and review of the white paper. 


Mr. Mitchell: Mr. Chairman, as you said, there does seem 
to be some measure of agreement should certain things be 
necessary. I suggest we proceed and if that point arises, fine. If 
it does not-- 


Mr. Cassidy: Mr. Chairman, I apologize for being a few 
minutes behind in coming in. I gather the thrust of the discussion 
is, among other things, to make it clear that we could not and did 
not carry out a review of all the regulatory activity by the 
ministry, however desirable that might have been, and we need to 
make thatVelear inthe report. 


In looking through the specific recommendations in the white 
paper, my sense is there are probably a lot of things about which 
I do not have any particular feelings either way and about which I 
am not strongly in disagreement. 


The problem is that.80 per cent of what is in the white 
paper is not particularly important either. The most important 
things are issues such as the ownership issue, on which we have 
had a great deal of discussion in the last two and a half weeks. 
The questions as to whether excessive regulation is put in in the 
powers given to the registrar and whether there is too much 
superstructure and too much bureaucracy are not really dealt with 
well if one goes through the seven or eight different groups of 
recommendations. 


I do not think the ownership recommendation even comes in. 
It is referred to in one of the earlier sections of the white 
paper, but not in the recommendations, because the people drafting 
the white paper indicated clearly why they did not intend to make 
a recommendation with respect to ownership. 


We run into the difficulty that the report of this committee 
could be really seriously misinterpreted if we came out and said 
we basically did not disagree with 60 or 70 per cent of the 
recommendations, because politically the minister, the government, 
the staff or the registrar might go away saying, "That is great; 
most of what we put forward was endorsed," when although most of 
the recommendations might be endorsed by number, in substance the 
white paper was not really accepted by this committee. 


I am not sure how to handle that, but I see it as a problem. 
There are some fairly substantial differences of view. For 
example, when Mr. Gillies was speaking to Mr. MacIntosh yesterday, 
he took a pretty fundamental position opposed to what the bankers 
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were saying with respect to the ownership issue. Since the bankers 
were speaking for us at that time-- 


Mr. Chairman: When you say "us," who do you mean? 
Mr. Cassidy: I mean my colleague and myself. 


Mr. Chairman: I thought yourself. I do not know about 
your colleague. 


Wt ia 


Mr. Renwick: He was using the royal ‘we. 


Mr.) Chaipman: \ileam) SOLDY. 4a J UStewanbedat Oumake sure Mr 


Renwick was paying attention. 


Mr. Renwick: I think Mr. Cassidy sensed that he and I 
have some slight divergence of opinion on this. 


MrivenGibliese ie lust, want (to, berclear, that. lgschaink: Ene 
words I used yesterday were that I was unconvinced. I am still 
subject to the arguments of the New Democratic Party bank lobby. I 
am not convinced-- 


Mr .sGassidyeaWevdo nota petadirectecontri butions .from 
them; you do. 


Mr. Chairman: Notcthat vousgdo noteawante then. 


Mr. Gillies: I remain unconvinced the overall solution 
lies with the ownership mix; maybe I am wrong. 


Mr. Remwick: I sensed a little scepticism in my comments 
yesterday as well on that issue. 


Mr. Cassidy: Part of the problem in assessing the 
recommendations lies in that very basic question, because there is 
no question that the emphasis on regulation is, to a large extent, 
related to the reluctance to interfere on ownership and the 
limited degree of emphasis on disclosure which is in the white 
paper. 


If it is the position of the majority of the committee that 
the ownership issue is not to be tampered with, then I do not know 
where the hell I stand on the whole thing. I find it impossible to 
be asked to judge recommendations on the basis of what I consider 
to be a faulty premise, a bad public policy. I put that as a 
dilemma at this point. 


luhave; beenvstruck...as de.think most. of us have by whe 
continuing gooa humour of the members here and by the fact that we 
had some pretty dispassionate and constructive discussions of 
issues that were provoked by a number of the different briefs. The 
committee has been refreshing. It has been a good deal more 
interesting that I thought it would be when I was asked how I 
wanted to spend the month of February. 


Mr. Chairman: When we come to the ownership question, I 
agree with you. There may not be unanimity because we may be 
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looking from it at different angles. Certainly, you are free to 
express your views, as are the other members to express theirs. If 
you cannot agree with it philosophically, or whatever way, you 
should not. As Pat says, you may have to put in a disclaimer with 
the minority report or something to that effect. 


MNoauMLtchebl: swrth-alle@respectyabithink that«may (blow 
the very things you are talking about. 


We are now starting to discuss the content, if you will, of 
the white paper. Prior to that the committee had scheduled to hear 
from the researchers this morning to cover point by point things 
we may have missed. I would like sufficient time to do that. 


Mel p ee se haylor : gEnOugbRor CEhis edisruptiveschatter >. Let 
Us trvecthonswitne2t* 


Mr. Chairman: We have heard the oral presentation and in 
fairness, we should hear the written presentation. The two 
researchers are trying to make our job as easy as possible. We all 
agree it is a complicated affair, but we have to plod on. I will 
turn it over to Albert and Peggy now to give us a briefing on the 
written briefs. 


Mr seNiero: T* amecoing sto be*speaking about* eight written 
submissions the committee has not heard from, and my colleague 
will be handling 10 more, so we have a total of 18 to go through. 
Most of them are fairly short but that gives you some idea of the 
number... | 


I would like to start with exhibit 7, which was submitted by 
Professor Seymour Friedland, who is a professor of economics and 
finance at York University with the faculty of administrative 
studies. 


Professor Friedland's presentation has two parts.The first 
part is relatively short and deals with the white paper itself, 
and the second part is a paper he has written on deregulation of 
the financial services industry, which is essentially the point he 
is getting to. He would like to see the industry deregulated. In 
any case, I have only dealt with the part that deals with the 
white paper. 


The first recommendation that can be extracted from his 
paper, and I think it sums up what he is saying, is that many of 
the white paper proposals are retrograde in that they vest a great 
deal of power in an expanded bureaucracy, including industry 
representatives, at a time when financial service innovations are 
pouring forth. This regulation, which includes a proposal giving 
discretion to the ministry, will create entry barriers that will 
inhibit the expansion and growth of the newly emerging financial 
services industry, which is described, as I said earlier, in the 
paper he attached to his brief. He sees this as contrary to the 
worldwide trend in diversification of financial services. 


That is his general criticism of the white paper. He make a 
specific comment on the fourth recommendation in part C of the 
white paper which deals with the minimal capital requirements to 
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enter the marketplace. He says that the requirement for more 
Capitalemakes itemone difiiicultpionwagnewsiinm to enter the 
market. It is«difficultto see:how $10 million: assures more 
business ability oz honesty than does $1 million. 


Finally, he makes a general comment on section I of the 
white paper which deals with financial records and reports. He 
says this is the one section of the white paper which is 
forward-looking and that it is essential to have an early warning 
system that does not require a small army of auditors continually 
monitoring the activities of the regulated firms; it should 
require fewer but more highly qualified investigators. 


LO S40 ea. me 


In reference to that, I think he was talking about the new 
system which the ministry has introduced on a trial basis. 
Basically, those are the recommendations in brief 7. 


Beietssiwasesubmitted by iGuardiansicustcoginc.; whichyis. Che 
parent company of Guardian Trust, a trust company incorporated in 
Quebec in 1929 and licensed in Ontario since 1976. If you look at 
the brief, the first section which is dealt with is the question 
of size. You might want to look at recommendation 3 in part C, 
"Carrying on Business in Ontario," which gives us some sense of 
how size evolves in the white paper. 


On the general thrust of the paper, Guardian Trustco submits 
that the white paper has "an unstated bias towards accepting size 
as a significant measure of development...growth for the sake of 
acquiring extra powers could tend to be contrary to anyone's 
interests...experience and competence should be the only criteria 
considered in decisions to grant increased powers." 


The brief then goes on to consider the question of capital. 
It notes that the question of permanent capital was not addressed 
in the white paper and it has a comment on the question of 
permanent capital. That would probably pertain, in terms of the 
recommendations in the white paper, to recommendation 1 in section 
H, “Financial Standards! and? Controls,'> which’ deals, with the 
question of the whole borrowing multiple. 


Guardian Trustco recommends that a broad definition of what 
may be considered permanent capital for purposes of calculating 
the leverage multiple be used. Common and nonretractable preferred 
shares of all types should be included and long-term subordinated 
debt should also be considered as permanent capital. 


The paper then goes on to consider the assignment of trust 
powers by appointment of agents. You might want to look at point 8 
in part F of the recommendations. It is on page 11 of the white 
paper. "No corporation should be permitted to carry on any estate, 
trust or agency activity in Ontario until it has satisfied the 
registrar that it has the commitment, organization and resources 
E6NdO "SO OnPalOne=term basis: 


On that question, Guardian Trustco observes that the white 
paper does not address the practice by trust companies of 
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appointing other financial institutions as their agent in 
exercising some of their fiduciary responsibilities. In this 
situation, ultimate fiduciary responsibility rests with trust 
companies whiie they have limited ability to direct or control the 
exercise of the fiduciary powers. It seems illogical to insist on 
a high degree of expertise before granting fiduciary powers and 
then allowing them to be delegated to agencies which have few, if 
any, qualifications. 


Similarly, it goes on to consider the trust relationship 
with depositors. In the text of the white paper itself, but not in 
the recommendations, on page 28 it is noted that the white paper 
wishes to maintain the trustee-beneficiary relationship between a 
depositor and the trust company rather than imposing a debtor- 
creditor relationship, which was the recommendation in the federal 
white paper. 


Onathat’ question, 'Gvardian Trvust¢co notes that it’strongly 
concurs with the recommendation in the white paper, which I have 
just referred to, that the trust form of relationship between the 
company and depositors be retained. 


On page 4 of their brief, they deal with the question of 
third mortgages. The fourth recommendation under the ‘Business and 
Powers'' section of the white paper, which is on page ll, notes, 
"Third and subsequent mortgages should be limited as investments 
for all loan and trust corporations." There are a number of briefs 
that did address that question. What Guardian Trustco said was 
Enateituwas alt Ogitcai'toeprohnipat the investment im third 
mortgages and in more subordinated debt. Ranking charge is a weak 
measure of soundness of investment. It is more logical to prohibit 
any mortgage loan which, when totalled with other higher priority 
charges, would exceed the legal limit of a single loan. 


They go on to consider the percentage share ownership in 
Stier CcorpoLatwons. ai you look atapoint & inupartwel.. cont Licts 
of Interest," which is on page 11 of the white paper, that 
provision probibitswcorpor ations = from purchasing! or acquiring 
goods or management services or paying finders' fees to any 
affiliated corporation). etc. 


They oppose "reducing the maximum investment in another 
corporation from 20 per cent to 10 per cent." They feel 
"depositors' interests are better protected when the investing 
trust company can have a majority say'' in the corporation invested 
iat 


They also comment on the qualifications of real estate 
appraisers. They say "real estate appraisers used by trust 
companies" should be registered with the registrar, who could 
cancel registration if problems arose. I presume they mean if 
problems arise with the appraisals. 


Finally, the last recommendation of their paper is about the 
disclosure of shareholder transactions. This deals generally with 
part E of the white paper on conflict of interest, but it deals 
more with the text on page 26 and 27 than the specific 
recommendation in the paper. 
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They say it is “inappropriate to require approval by the 
board of directors and the making public of transactions between 
minor shareholders and a trust company.'' They feel rules similar 
"to those applicable to insider trading" should be considered 
instead. They are suggesting that general insider trading rules 
should be adopted rather than the disclosure recommendations that 
are found in the white paper. 


The next brief I will deal with is brief 9, which was 
submitted by the law firm of Fallis and Fallis. They only deal 
with really a single issue and it concerns the rights of a 
judgement creditor. They note that for the purposes of 
garnishment, deposits in trust companies should be treated no 
differently from those in banks. 


The reason they make that recommendation is that section 19/7 
of the present act permits the trust companies to retain up to 
$300 to the benefit of the customer at the expense of the 
judgement creditor. That issue was raised when the deputy took us 
through the act itself. They find that to be incongruous. If you 
have the $300 in a bank, it could be garnished, but they could not 
garnish the $300 in a trust company. 


Mrsedi.wiPh Reldesikam Poingsjitomchangersmy, account. 
MraeNaeoro?: We earn? thatewingilaw school,.actualLly.. 


Ine Hur omnia’ Trust, which, 1s“exhbibit, 12... theyabesin, by makane 
a general comment on the administration suggested in the white 
paper. Huronia Trust agrees with the creation of a commissioner, 
which is recommendation 2 in part B and the financial advisory 
committee structure. However, they feel "the watchdog approach is 
Overemphasized, and could lead to extensive and expensive new 
reporting requirements.’ 


There should be greater "emphasis on input from companies to 
ensure that timely changes in regulations are made." They also 
recommend "regular information reported to the registrar be shared 
with the commissioner to avoid duplication of reporting." They 
generally agree with the thrust, but they would like to make sure 
it is not too onerous. 


In ‘carrying? on) DUSINESStinsOn bard oO Siwhi chan seaiscussed ar 
the top of page 2 of their brief, they note the minimum $10- 
million capital requirement could penalize regional trust 
companies, those the ministry was encouraging to start seven years 
ago. 


If exceptions are not permitted, small companies would 
either have to “embark on rapid (and perhaps imprudent) 
expansion...or arrange either a merger'’ or sale of the company. 
Small regional companies should be allowed to continue and should 
not be penalized through the restriction of either borrowing 
powers or allowable services. 


On the same page of their brief they deal with business and 
powers. On the question of commercial lending, they say they 
welcome the possible expansion of commercial lending activities," 
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because in order to "provide proper service to commercial 
customers it is often necessary to ensure letters of credit for 
contracts, municipal requirements and even utilities." 


There is nothing on that point in the recommendations, but 
if you look at page 30.of the white paper itself, it is 
recommended that loan and trust companies should not be permitted 
to issue letters of credit or other guarantees. They feel it is 
impractical to extend commercial lending activities without 
allowing those other activities. 


Under the question of management and organization at the 
bottom of page 2 of their brief, they say that while "an 
investment committee is desirable...it should not be mandatory."' 
In smaller companies the board of directors already performs this 
function of vetting the investments. 


POE Os an Mm. 


Finally, they make two general comments on page 3 of their 
brief. The concern over the effect of "the massive expansion of 
regulatory powers, and increase in reporting" on smaller companies 
is expressed. It was indicated that this could adversely affect 
the management of the companies and ultimately their profitability. 


Finally, under general comments they say they generally 
agree with provisions relating to standards and requirements for 
those people who wish to start or acquire a trust company. In 
their opinion an ounce of prevention will always be more effective 
than a pound of cure. 


Mr. Cassidy: We have heard that one before, have we not? 
Mr. Chairman: It was a while ago, though. 


MratNiero-eBrier Miethe Canadian Lite and’ Health 
Insurance Association. By way of general comment, that association 
generally favours changes in the legislation, as the act no longer 
corresponds to the competitive environment in the financial 
industry. 


Mr. Renwick: Say that again. 


Mr. Nigro: In general they favour changes in the actual 
reforms in the act because it is no longer adequate, in their 
opinion, to regulate the competitive environment in the financial 
incustry;thatenowsexists. | Theysnote;: li think, -thaty thes last: major 
chancesane the ractewas in L949. They note it on pape 2 ‘of «their 
beret. actually. 


They also expressed a concern about the categorization of 
companies, and they do this under the title of "Government 
Intervention, which is ‘on pages 2 and 3 of their brier. The 
association strongly opposes the system whereby individual 
companies would be categorized by government. This system would 
mislead the public about the soundness of various companies, 
repress specialization and encourage oligopoly. In addition, the 
system would be unigue in the Canadian financial services industry 
and disruptive to the whole industry. 


EZ 
Mr. Cassidy: Which group was that? 


Mri Nigro: Mhabl) TsithesCanecianlitewand iHealch 
Insurance Associations andere 1s belies, Lae 


Mr. Cassidy: And they are opposed to any categorization. 


Mr .JNigro: Is think, what.they~are, opposed to as the 
system of categorization proposed in the white paper. 


Mr. Cassidy: The junior and senior trust company thing. 
Ls thaterighe? 


MreaNieron Messed fi youmlook ate pages,3. and 4, ofs.their 
brief, they say, "A company's flexibility to handle expanded 
business and opportunities would be enlarged if that company could 
show, to the satisfaction of the registrar, it has the commitment, 
organization, expertise and resources to carry out the new 
functions." There they are paraphrasing the white paper. 


They conclude from that regulation: "As a result, companies 
would be categorized initially by government for administration 
purposes, but this categorization would ultimately spill over into 
the marketplace and affect the general public's assessment of each 
institution. Government should not create a classification system 
which could impair a company's market acceptance and therefore its 
eapacrey some none 


I am not sure exactly what they mean by that. I can only 
teld> you 10) is inethesbraet. 


Mr. Cassidy: In fact, though, we have schedule B banks, 
which woulda, in effect, be a categorization, would they not, as 
far as the federal regulations are concerned? 


Mr. Nigpo:pchedtlesbabankss slerthink ,isarieokstwo 
categories: one is Canadian, as I have found out, and one is 
non-Canadian banking institutions. I am not sure how the 
comparison would carry over there. 


Mr. Gassidy: But I have a feeling schedule B banks are 
also more limited in their powers. Is that correct? 


Mrs Crosbie: Yeswmiletal somhaveswithin whe cack ysot 
course, loan and trust companies and we have mortgage investment 
corporations, which have lesser capacity than trust companies. 


Mr siCassidy asso) toy Nivedisy torchoose’{ is that micht? 

MosiCriosbie: Wes. 

Mr. (BoudviraseeSo! ithesicatec oriizabionimieetherne. 

Mr. Cassidy: Okay That »is fine. 

Mr. Nigro: In any event, the next recommendation they 
deal with is the extraterritorial effect of the white paper. 


Specifically I would refer members to recommendations 1 and 15 in 
section €, Carrying on Businesswuneonear 10 a. 
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Number 1 provides that all loan and trust corporations 
carrying on business in Ontario, wherever incorporated, should be 
subject to essentially the same rules, standards and criteria. 
Fifteen basically says much the same in the sense that loan and 
trust corporations incorporated outside the province but carrying 
on business within the province should be closely regulated in the 
‘Same manner as Ontario loan and trust corporations. 


Their comment on this is as follows: "In essence, this 
proposal''--I was not sure which of those two it was referring 
to--''would permit the registrar to supervise financial 
institutions which are already overseen by other regulatory 
authorities in Canada. It would give the regulations an 
extraterritorial effect." This would result in an overregulation 
and could result in conflicting regulation and/or retaliation by 
other governments. For constitutional reasons there may be some 
doubt whether the extraterritorial effect could be made 
enforceable. 


Mr. Mitchell: I guess that flows, then, from the 
comments that have been made earlier about the fact that 
regulations or whatever should be Canada-wide. That is the 
direction the Business Corporations Act took in attempting to draw 
up something that was uniform throughout the country. There was a 
comment about the difficulty in dealing with the other 
jurisdictions. I think Mr. Thompson felt they were waiting for 
Mntario «sleadewitheany tor stheachanges« 


Mew nompson: Yesyathey aresct think uniformity is very 
desirable. There is such a wide variety of statutes, particularly 
in the loan and trust area. There are two provinces with none. 


Mie Deetcnaupts whiten ane ithey? 


Mr. Thompson: Prince Edward Island, which seems to be 
incorporating loan and trust corporations nowadays, is the primary 
one. I think also Nova Scotia or another of the Maritime 
provinces:-e. stand tombe tcorrected tom that. 


MrereGrosbie ta tcouldiccomment ‘on that «Last 
recommendation, the other side of the coin concerns what we as 
regulators do if an extraterritorial company is carrying on 
business in Ontario under rules of incorporation that allow it to 
do things which, for argument's sake, clearly should be 
prohibited. We prohibit all Ontario-incorporated companies from 
doing them. If Ontario does not control the extraterritorial 
corporation it runs the risk it tries to protect against here--and 
also may give them an unfair competitive edge. 


I think this was one of the thoughts behind our philosophy 
that there should be, to use the expression used the other day, a 
level playing field for all trust companies in Ontario. 


MaiGassiovwee Lithinkttherissuexof textraterrdtoriality 
and uniformity needs to be addressed. Are there not precedents 
saying in effect that where the regulation of trust companies in 
anotherefurisdatctdon) iseisatustactory vand@ispiaccepted, that)there 
is no application of Ontario regulation? Some people were saying 
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not to act until there is agreement, yet Mr. Thompson says the 
other provinces are saying, 'We would like to have uniformity; we 
would like you to take the lead." 


Mr. Crosbie: There are provisions in the act that allow 
the registrar to accept the inspection by another government. So 
if one could agree the whole inspection program and regulatory 
process of another province or the federal government was as good 
as what was deemed necessary in Ontario, it wculd be accepted. The 
registrar could say: "Fine. I will just accept that province or 
the federal government's report and I will not carry out 
inspections whpthal-company a. 


There is another aspect to it. From the constitutional point 
of view, an Ontario law of general application may very well have 
application to any extraterritorial corporation wishing to carry 
on business in Ontario. This is assuming we were regulating within 
Our own area of constitutional responsibility. 


Mr. Cassidys Desuspeetythateuis tuue. sYouscan.ouly, 
regulate to the extent (inaudible) business in this province. 


Mrs sCrosbpire=sYese 


Mr. Cassidy: Could*youjnot take thatsa step further? You 
are simply saying the registrar has the authority to accept an 
inspection carried out by another jurisdiction. If I was in 
Alberta, for example, I would bristle at that. Alberta generally 
does bristle if it is something Ontario does. 7 


I would ask, "What is wrong with what we do here that we 
have to let the Ontario registrar, in his or her wisdom, decide by 
grace and favour that our inspections are okay, but constantly 
have the power up the sleeve to cancel it?" 


Mr. Crosbie: You have picked a good example. What is the 
inspection staff in Alberta, Mr. Thompson? 


Mr. Thompson: Several people. There is an examiner. 


You get into these very difficult problems. We might well 
get the annual return the company would file, but some provinces 
contract out the examination to the federal government and that 
jurisdiction might not release anything further to us. The federal 
government feels it is doing the examination by contract and it 
cannot release any information on it except to that provincial 
JUrasdickion. 


If the federal government simply accepts it then we do not 
have the benefit of looking at it. We do not actually see what is 
called the working papers of the company. 


Livan 


MramCrosbie:sdeshould pointeouteeMr. Cassidvyaasthiss pore 
is under discussion by the various provinces right now in an 
effort to reach some agreement on the degree of exchange of 
information. One very practical issue arises out of that if you 
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have different standards in two different provinces and the 
incorporating province, for example, has a lesser standard. 


We could discover something in a report which has gone to 
that® province and we Govld* say; “In’ Ontario, that is inot 
prohibited," and we take steps to prohibit it in Ontario. It is 
seen as an embarrassment to the incorporating province that they 
have not moved on it. This has led to some reluctance to share 
information just so they will not be embarrassed by the activity 
or actions that may be taken in another province. 


It is not a simple matter to resolve but is one that is very 
earnestly being pursued. 


Mr. Cassidy: Maybe we should come back to this issue, 
Mr. Chairman, because the researchers have been making a 
presentation. It is a real issue that should be addressed by the 
committee. 


MrevChairman: All right,°fine..l-was going *to'’makera 
comment, but I will let it go. 


Mr. Boudria: Following along the same lines as Mr. 
Crosbie, what is "deemed to be doing business in Ontario''? We keep 
using that expression. Let me give you a few scenarios where in my 
own mind it is not necessarily all that clear. 


For example, you. are living near the Ontario-Quebec border, 
in the Ottawa area. A Quebec trust company sells guaranteed 
investment certificates through an Ontario mortgage broker or 
something. Is that deemed to be doing business in Ontario? 


Mrestbompson:9ves,Sitedefinitely is, because. ther e,is;a 
marketing being done. The term used in the act is "carrying on 
business= *@Iin*other=wordsy there’ is some’ case law on it, it is’ not 
an isolated instance. 


It certainly does not involve wanting to go over the border 
and do business. I can buy my insurance and other things and make 
my investments outside Ontario by going over the border, but if 
you are designating an agent in the province, then you are 
ectualsy soliciting, in, Chetsprovince. 


Mr. Boudria: Let us go one step further. Say you are 
Operating out of Hull, Quebec, and you place an advertisement in 
an Ottawa newspaper soliciting business, although you are still 
physically located in Hull, Quebec. That is not deemed to be doing 
business in Ontario. Am I right? 


This is a very grey area for me, coming from the part of the 
province Mr. Cassidy and I do. 


Mr. Crosbie: It happens on the other side of the 
province too. With Winnipeg being such a large centre relative to 
northwestern Ontario, you get conflicts of people coming from 
Winnipeg and doing real estate or insurance business in 
northwestern Ontario. It is an ongoing problem. 
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Mr. (Boudria: *Pteisejustenot ‘quiterclear ss0ommeqas toewhat 
is ''deemed to be doing business" in that respect. 


Mr. Chairman: We will hope to come back to that. We will 
discuss it a little further. Could we continue through the briefs 
and maybe we will come back to this subject for a little more 
discussion? 


Mew aCasstidy:yMreeChaizman, Imamanot? takimganotes eAre 
the researchers taking notes of some of these issues that come up 
that perhaps need to be discussed? 


Mr. Chairman: Certainly. 
Inter jections. 
Mr. Chairman: You are being quoted, Mr. Cassidy. 


Mr. Nigro: Getting back to the Canadian Life and Health 
Insurance Associationeinces brief,. exhibiltel4eulwo: further 
recommendations arise from their brief. 


The first one deals with government intervention. They 
suggest the white paper proposes to empower the registrar to 
intervene into various internal matters, including level of 
responsibility for staff to approve loans and investments and the 
appointing of chief executive officers of companies. They say, 
"Government intervention in internal management is only necessary 
and appropriate where companies are experienceing financial 
dvtiicultiesss 


The final recommendation deals with the question of 
investigation and rehabilitation, which is on page 5 of their 
brief. They say: "We welcome the strengthening of the 
investigative capability of the ministry and the creation of 
rehabilitation functions for restoring companies in difficulty. We 
also welcome the development of a capability within the ministry 
to supervise and direct those responsible for the taking of 
possession and control of the assets of the company." I think that 
is in reference to the enforcement section, section J on page 12 
of the summary of recommendations in the white paper. 


The next brief I have looked at is exhibit 15 from the 
Regional Trust Co. It is a fairly long brief. They are concerned 
with the white paper being what they call inaccurate, incomplete 
or misleading, or being insufficient or inappropriate. 


Mr. T.. P. Reid: Besides that, theysdo mot Likesic. 


Mr. Nigro: They make the caveat that much of the 
material in the white paper is well considered and well said, but 
they make many specific comments on sections of the white paper, 
it i.can go throuphNthbatiwirth! you. 


On page 5 of their brief they get into specific sections of 
the white paper and they start off with "Subject 1: New Regulatory 
Direction. 
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In their view, the proposal of a single commissioner with 
advisory assistance found in part B of the white paper, 
"Administration,'' may be contrasted with a several-member 
commission that regulates the security industry. Some explanation 
for the lack of a multimember commission is required. 


On the same page, they deal with the question of 
investigations. They say the distinction between regular 
investigation and special investigation is interesting. That 
Ga stinct ion a.S)n recommendation. /.in Administration. Lt mayynot 
be "useful or even relevant. Surely an ordinary examination should 
seek clear answers to those questions that are important to the 
condition of the institution, no matter where such questions lead." 

Mr. Cassidy: They are arguing that the distinction, 
having two separate groups, one for routine examinations and one 
to investigate, does not make sense. Is that it? 


Mr iero:. basically: Chey, do, not think#it, is, useful or 
even relevant.” 


Mina GASSl1 Vem witch, 2OUD- i sathat?! 


MrimNIetoceltan sa heovonal. rust... briier 5). Oni paze..6, 
they go on to consider the question of incorporation, specifically 
on part C, "Carrying on Business in Ontario,'' recommendation 4 
dealing with the minimum capital requirements. 


There is no rationale for making the distinctions in this 
proposal. "There is a danger that a series of intermediate 
requirements may be built up in the range between $2 million to 
$10 million." That is in the range created by going from a loan 
company to a full trust company in the regulations. 


There is no recommendation on this, but we did receive a 
number of briefs that commented on page 18 under the title, "5. 
Subsidiaries.'' The second full paragraph reads as follows, "It is 
proposed that the power to incorporate or acquire mutual funds and 
mutual fund sales and management corporations be eliminated for 
the future." 


A number of briefs comented on that, on the text rather than 
a recommendation. 


The Regional Trust Co. said there would be no ground at all 


for eliminating the power of a trust company to acquire or 
incorporate mutual funds and related sales in management companies. 


Under the new restrictions and limitations on page 7, if you 
look at recommendation 7 in part C of the white paper, which is 
found on page 9, it says, "The registrar should be given the power 
to require subsidiaries of loan and trust corporations to cease 
unacceptable business or financial practices. ' 


The section which prohibits mortgage brokers being on the 
boards of directors of trust companies is what I want to refer you 
to. In their view this is unfair to ethical brokers and must be 
resisted. "Further, the mortgage brokers do not have a monopoly on 
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potential for conflicts of interest. Investment dealers often 
carry out large transactions with trust companies, as do real 
estate investment companies. Lawyers often arrange for the 
documentation and securing of these transactions." 


In other words, they question why mortgage brokers are 
singled out, rather than any of the other groups which may also 
have conflicts of interest. 


Li lOwan me 


Underithes titles New Restrictions andeLimitations,..Wwhi ches 
considered on page 7 in their brief, they say that as to the 
suggestion there be limited restrictions or limitations on persons 
and insiders to whom the making of loans is inappropriate--which 
is on page 26 of the white paper--the present wording "would 
appear to prevent a trust company from paying its officers for 
their services." 


If you look at page 26 of the white paper, under heading 3, 
the third recommendation reads as follows: "Commercial 
transactions involving transfers of goods or payment for services 
with persons and insiders to whom the making of loans is 
prohibited or restricted should likewise be prohibited or 
restricted." 


At least one other group besides Regional Trust read that as 
if it were going to be the drafting of the section in the act and 
said if you draft that section, officers who work for the company 
will not be able to be paid for those services. 


Mr. Cassidy:indo not think: that was) intended;,, but’ it 
seems to me to be an entirely legitimate reading of the section, 
does it not? 


Mr. Nigro: If you presume that wording would be in the 
statute, yes, it would be. 


Mr. Cassidy: Okay. 


Mr. Nigro: The next section they deal with is 
investments and loans. It is a general observation on the 
borrowing multiple. 


As borrowing multiples are expanded, in their view 
investments and lending power should be narrowed. If you read the 
thrust of the white paper in general, it is possible to read it so 
that, as a company becomes more mature and demonstrates 
capability, responsibility and integrity, the borrowing multiple 
can be extended up to a level of 25. Presumably the commercial 
lending powers, for example, could be extended as well. 


They feel if you start expanding the borrowing multiple and 
increasing the borrowing multiple, perhaps you should be watching 
the investment and lending power more carefully. 


Mr. Cassidy: Did either of you do specific research on 
the question of the borrowing multiple? I gather from what the 
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bankers were Saying the trust companies now have borrowing 
multiples that essentially are at the same levels as are currently 
being utilized by the banks, even though the banks could go higher. 


Mr. Nigro: I have not done any research on that 
question, but it is interesting that the trust companies argue the 
opposite consistently. 


On the question of third mortgages, which are prohibited or 
at least restricted under the proposals in the white paper, in 
section F, recommendation 4, Regional Trust says, "Third mortgages 
need not necessarily be sources of unexpected problems for trust 
companies." I presume if they are sufficiently examined, they 
would be acceptable investments. 


Under investments and loans on page 8 of the brief, Regional 
Trust says: ''For one thing, allowing real estate investments to 10 
per cent of the book value of a corporation's assets does not 
minimize risk from this source. It sets a control which becomes 
looser the more risk there is in capital structure of the 
corporation, that is, borrowing ratio. The exposure should be 
fPelactedq to borrowing’ base, not total assets." 


On the question of commercial lending, number 7 of section F 
of the white paper, it says on page 11 of the white paper: "Loan 
and trust corporations should be entitled to engage in commercial 
lending up to a maximum of 15 per cent of the assets of the 
corporation with specific limits on loans to-any one borrower or 
related group. Corporations engaging in commercial lending should 
segregate their commercial lending activities from their fiduciary 
wenrctrons. ° 


On that recommendation they say that if, as implied on page 
29 of the white paper, such loans would materially increase the 
risk concentration, the recommendation is dangerous and without 
foundation. "The proposal that issuing letters of credit and 
guarantees is not consistent with making commercial loans requires 
explanation." They are saying on the one hand, the white paper 
seems to be saying that commercial loans are more risky and so 
they wonder why that proposal would be increased, and on the other 
hand, if you are allowed to do commercial lending, then you should 
be able to issue letters of credit and guarantees. 


A very similar point was raised in a number of the briefs we 
received. 


Mr. Cassidy: I believe the bankers suggested the 
commercial lending could be as much as 30 per cent of assets if 
you combine what is being done now with what would be permitted. 
Did other people put numbers on that? 


Mr. Nigro: No one put numbers on it. The bankers' point 
was that forms of lending that amount to mortgages are in fact 
commercial lending. 

Mesos sid ye Witch em Chink =rorelcrue, 


Mr NierossOn the need fortan investment committee, 
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which is found in recommendation 3 of section G, management and 
organization, the Regional Trust Co. says: "There is no reason to 
believe that members of a board of directors will be either more 
technically competent or more ethically conscientious than 
competent managers. Directors elected by profit-motive 
shareholders may be motivated to place short-term profitability 
ahead of long-term stability." In other words, managers should 
make the investment decisions, not a subcommittee of the board of 
directors. 


On«sthe boarndeol directors, pOnce mOoresiC 18 Said that it) 1s 
inappropriate for the regulators to tell the directors what they 
ousht’ toybeuthinkine abouts it eshould pel surticient® for the 
regulators to inform the company's managements just what 
information is of interest to the regulators. 


If you look at number 4 under part G, found at the bottom of 
page 11 of the white paper, I think they are referring to that 
recommendation: ''The board of directors should be required to 
review specific financial data regularly to assist early detection 
of problems." They are of the view that the management can decide 
what financial data they would like to view, and the regulators 
should inform them only what is required. 


As to the borrowing multiple, they say that merely to 
publish an authorized borrowing ratio, which is what the text on 
page 32 of the white paper says, without full explanation ''could 
prove to be a major problem for a company that chooses to operate 
with a ratio of less than 25 to one. Members of the public might 
believe that the company is somehow less competent than others" 
with a higher multiple, Thats om page 10 of jtheir, braei. 


Mr. Cassidy: Which group is that? 
MrviNigrosm Regacneterusts.Co. 


Mr. Cassidy: But in the case of the banks, their 
allowable multiple is available and their actual multiple is 
published. Is that not correct? 


Mr. Nieros 1) dosnoOter eCaiin Japavento. Look ac _ what the 
(inaudible) say. 


Mr. Cassidy: From what the financial analyst who was 
here yesterday indicated, it is certainly widely available within 
the financial community, because they all do the numbers and they 
count them up very fast. In the banking community, therefore, a 
reduction in the multiple is maybe seen as a sign of greater 
Financial strength, rather than the opposite. 


MreeNiero:SPoOssi ply. 


Under the question of borrowing costs and commissions, if 
you look at recommendation 2, Financial Standards and Controls, 
which is at the top of page 12 of the white paper, it reads: 'The 
registrar should be entitled to prescribe maximum borrowing costs 
and commissions payable by a corporation from time to time in 
light of prevailing market conditions." 
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A number of companies commented on that. What Regional Trust 
says is that the process of setting deposit rates, etc., is only 
one of the many powers that can cause problems for a financial 
intermediary. It is also one of the more demanding tasks of 
financial management. If the registrar is to take over this task 
and thereby directly control certain day-to-day business 
operations, Ontario is proposing a radical restructuring of the 
loan and trust industry. They are suggesting that if this 
recommendation means the registrar is going to be regularly 
setting the cost of lending money, it is quite a radical 
recommendation. 


Concerning the last two recommendations they deal with in 
their brief, the first deals with enforcement, which is on page ll 
of their submission. It notes that while the text of this section 
suggests the act should be structured to ensure maximum 
self-policing, many management powers are taken away by the 
proposals in the financial standards and controls section. They 
Suggest that there is a lack of internal consistency in the 
proposals in this regard. On one hand, they are advocating 
self-policing and, on the other hand, in their view, there is a 
great deal of internal regulation. 


Finally, on the question of hearings and appeals, on page 3/7 
of the text it is mentioned that the white paper wants to keep the 
December 1982 provisions in the act, which empower the registrar 
to take over the assets of the company or take over a company in 
certain circumstances. They suggest that the implications of 
empowering the cabinet to take possession and control of the 
Ontario assets of a subject company are serious and complicated 
for non-Ontario companies. 


That is the end of the recommendations from Regional Trust. 
MuAmeCdecsidy: DoesmEnes pegistrare have therpowere:to 
intervene under the 1982 amendments with respect to the Ontario 


assets of extraprovincial trust companies? 


Mr sCrOsbile:elfatherassets are in Ontario; but, not 
extraterritorially. 


Mewetascicys sOnyoupjeoulditale cover lhe sOntardovassecrs 
ormRoyalainust, sior examples’ Ts°that* right? 


Mr. Crosbie: We believe so, yes. 
Mr. Cassidy: I see. You are not sure, but you think so. 


Mr. Crosbie: "These are constitutional assues that’ have 


never been tested. 
Mr. Chairman: We presume. 
Mr. Cassidy: You take first and then argue later. 


Mr. Crosbie: I am sure if that were the issue, we would 
very carefully canvass the constitutional issue before we acted. 


Zz 


Mr. Cassidy: And then take first and wait for the 
response. Okay. 


lew Sacvine 


Mrs Nigromtlvhavestwotmore written submissions storgo 
through. The first one is from Canada Trust Co. That is submission 
18. They are generally in favour of legislative limitations on 
beneficial ownership. I believe a statement from their chairman 
was distributed yesterday when the Canadian Bankers' Association 
was here. In any event, they strongly advocate-- 


Mr. Breithaupt: Permit me to intervene briefly. It was 
not; of course) /distributed by them. ityjust so happened that.1t 
arrived on my desk and I thought it an opportune time to put that 
into the hopper as well. 


Mr Chairman® 1 tewassongthe radios too,. by, fhe ways 


Mr. Breithaupt® Yes ,Waldayhore sogberore. gigdidgnot want 
you tovthink they shadtanything? to dotwithyi teerravingsatathe 
committee. 


MrasChairmanza Do not confuse’ UuSs,withs tacts. 


Mrsm Niet ocd Ingeny seventy wehneyamake Chat. polntivery 
strongly in their opening comments. Starting on page 3 of their 
brief, they give specific recommendations on the white paper. 
Under section B, Administration, if you look at recommendations 2 
and 3 on page 8 of the white paper, that basically covers the 
setting up of the commissioner of financial institutions and the 
financial advisory committee. 


On that point, they say there is no need for an additional 
level of government consisting of a commissioner of financial 
institutions. and? afinancisa) a@dvisoryscommiittee:] Suchwan 
organization would create large, unnecessary additional 
expenditure for the province.’ 


Mr. Chairman: Is their only reason for not wanting those 
that it would cost us more money to regulate? 


Mr. Nigro: They also say it is umnecessary. 


On recommendation 7, in the same section of the white paper 
on page 8, the section that deals with the separate investigative 
unit which reports to the assistant deputy minister, they say the 
investigative unit is a good idea but it should not be an entirely 
Separate entity reporting directly to the assistant deputy 
minister. Both the registrar and superintendent of insurance 
should have their own investigative units. They agree with the 
idea of an investigative unit, but they would structure it 
somewhat differently. 


Mr. Cassidy: They want two investigative units. 


Le 


Mr. Chairman: They wanted to save us money earlier and 
now they want us to spend more money. 


Mr Gas Sudyer il hrsismt herbie anamth erGiaw Astthistist*the 
Canada Trust brief? 


Nie Os alate 1S).cont ect. 


Mri Cassidy:S Didi not’ the speech by the president. of 
Canada Trust excoriate the government's proposals for 
overregulation? 


Moen Nigriot® Tov be, honest., Fin’ prepat ationesi orrthis, «1- ‘did 
not have a chance to go through that brief very closely. 


Mr. Cassidy: I read it; it was colourful. I recommend it 
to you. It seems to me the speech was rather contradicted by the 
Dialer errom nis OWn company. 


Mr. Nigro: On page 4 of the brief, under Carrying on 
Business in Ontario, they deal with the question of incorporation. 
Recommendation 2 under that section, on page 8 of the white paper, 
says the issue of letters patent should still be a matter of 
discretion. On that point, the white paper says discretion would 
be exercised when people with high standards of integrity apply. 


ln the view ofr'Canada Trust," i1t®would be-dtiticult to 
picture who might be capable of ensuring that only such persons 
would be issued with letters patent to establish a trust company. 
What they might be saying is that the criteria are not spelled out. 


Mr. Renwick: I do not want you to think that my reaction 
Bowie. Word trot noticold, ‘hard logic and so on, but thet guy at 
Canada Trust does not answer his mail, so it looks somewhat 
biased. We, of course, have in a number of statutes a really valid 
attempt to create an objective test and to get away from the 
subjective test with respect to that question of character and 
reputation. It is quite effective. 


Mr. Nigro: Yes. On the question of minimal capital 
requirements, which is recommendation 4 in part C on page 9, 
Canada Trust notes that the minimal capital requirement for a loan 
company should be $5 million rather than the $2 million 
recommended. They say there is no justification for a lesser 
minimalcapital of $5) mieiton for a toan tcor poration ‘and $10 
million for a full-service trust company. They agree with the 
trust company recommendation but not the loan corporation 
recommendation. 


Still dealing with section C of the white paper, the public 
convenience and other standards, on page 1/ it is noted that the 
adequacy of financial resources would be subject to approval 
before a registrar would permit a new branch to be opened. There 
is no recommendation on that point, but it was picked up by a 
number of trust companies that submitted briefs. 
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In the view of Canada Trust, the decision to open a branch 
is a normal management decision based on many economic factors and 
not a decision for the registrar. They oppose the indication in 
the text of the white paper that the registrar would be involved 
in the question of deciding whether a trust company would be 
permitted to open a branch. 


Mr. Breithaupt: I had presumed the registrar's 

involvement really was only in looking at the pattern of growth 
and commitment for a company for its early years--perhaps the 
first five. I did not think there was an attitude that thereafter, 
once the company seemed to be on its feet and meeting its plans, 
there would be an overseeing of further branch development. Am I 
wrong in that? Was this to continue into the foreseeable future, 
or was it only the first-year plan that really got your interest? 


Mr. Chairman: Would the ministry make some comments 
please? 


Mr. Crosbie: We really were basing our comments on our 
perception that opening branch offices could be a very expensive 
operation. Presumably with a company in the circumstances you 
describe, one that is well established and on its feet, the 
opening of a branch office may not present any problems and the 
registrar would give it quick approval. 


For another company that might have been in business just as 
long and had not matured or had not succeeded as well, opening a 
branch office might put it over the edge of its financial 
commitments. If the function of the regulator is to prevent 
companies from operating under economic conditions that may be 
prejudicial to the depositors, then wisdom would say not to open a 
new office. 


Mr. Breithaupt: I can see that wisdom would say not to 
open a new full-service branch, but as to opening a second floor-- 


Mr. Crosbie: A walkup with one person? 


Mr. Breithaupt: There may be a situation where a company 
wants to get involved in registered retirement savings plan 
opportunities, or perhaps it wants to be near the Bay Street scene 
when its head office is in Oakville or its two other branches or 
whatever. In situations like those, that opportunity is hardly 
likely to be anything more than a benefit. 


I agree that a new full-service branch for a three-year-old 
company likely will cost $100,000 and is just an imprudent thing 
to do and should be observed upon by the registrar. That would 
cause me no problem at all. But I was wondering for how long this 
was anticipated. I did not gather the sense--I must have missed 
it--that this was going to be an ongoing overview by the registrar 
from now on. 


Mr. Crosbie: The case you just described highlights 
perfectly the problem we had in writing the white paper and 
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responding to the allegations of overregulation. If I could 
restate what you have just said, I would say there are 
circumstances in which the opening of an office may be too much. 
If they go to a full-service office, then the registrar should 
have an overview, should examine and presumably should approve it. 
But there are other circumstances where he should not become 
imvolved ebecause -itcisfonly-a minor function. It.is only a-few 
dollars, comparatively speaking, and does not need regulation. 


That question continues over time. I do not think there is 
any point when we can say we are going to disregard the financial 
consequences of what a company is doing because it has been in 
business for five or 10 years. The issue we are dealing with-- 


Mo mbrelGhaupt selegatheredethat-was,moresor lessethe 
cutoff, and then whether-- 


ile OF acue 


Mr. Crosbie: No. We could not see how time has any 
relation to a regulatory process. If you are trying to prevent an 
unsatisfactory practice, whenever it arises you have to deal with 
ace 


Mr. Breithaupt: I understand that is your theme now. I 
was not aware that was going to be the ongoing idea. I still 
thought it was more or less tied to the early years. I see I was 
incorrect’ 


Mew Ghairlan: JUSt to rollow up on that, are you 
basically saying we are giving the registrar discretionary power 
to judge which route they should go as of the full-service branch 
Sree justia: part iar branch! 


Mr. Crosbie; Subject to appeal, yes. 
Mr. Chairman: That is fine. I have no problem with that. 


MeneNicno:e hesCanadasTnust «Coe, asadid seyeral other 
trust companies I have mentioned, picked up on the paragraph on 
page 18 of the white paper, on which there is no recommendation, 
where it says, "The power to incorporate or acquire mutual funds 
and mutual fund sales and management corporations be eliminated." 


They say, ‘This proposal seems quite inappropriate for trust 
companies whose primary purpose is the administration of trust 
funds.'' The agency and estate services of such a company "should 
be available to less affluent individuals by use of mutual funds 
investments." 


Mreeoecienoupe, epreesumeathat ratheysthan onliyseoncern 
ourselves necessarily with the 60 or so actual recommendations as 
they appear from time to time, we are also going to be observing 
upon perhaps half a dozen other paragraphs referred to so that, 
while they are not recommendations, at least they are going to be 
in our summary since they have concerned someone and have been 
observed upon. 
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Mr. Breithaupt: We should at least know that as we go 
through. 


Mr. «Chairman: I believe’ thatiwill be highlighted. 


Mr. Nigro: On the question of affiliates, if, gy OU «LOOK G 
recommendation 8 on page 9, it says, "The maximum investment by a 
loan or trust corporatidonin anothermcor poration», otherethanga 
subsidiary, should be reduced from 20 per cent to 10 per cent...." 

On that’ point P-Canadasirust motes ithat i tifopposesythis 
recommendation. Federal legislation permits a level of up to 30 
per cent investment "in any one corporation other than the 
subsidiary," and varying authorized levels "would make a national 
company's position intolerable." 


Further, “a -limitationiat any less than 20) per “cent would 
not permit equity accounting." It is incongruous that the draft 
proposals "limit trust and loan investments in another company to 
10 per cent'' and permit a holding company to own "an unlimited 
percentage of a trust and loan company." 


Mr. Breithaupt: May I ask the deputy or Mr. Thompson why 
there is a need to have rules different to the federal 30 per cent 
pattern? Is there some advantage you expect from this, or would it 
be better to have a constant national pattern since, no doubt, 
Ontario's view will be considered by other provinces as well? 


Mr. Crosbie: I think it is highly desirable to have a 
Similar pattern. As I mentioned earlier, one of the risks we run 
in being at a higher level or tougher--however you want to 
characterize it--in our regulatory requirements is we make any 
company subject to them less competitive than a company in a 
jurisdiction that does not have that standard. It would be true 
that if there were federal companies that could borrow at a 30 per 
cent ratio and provincial ones at 10 per cent, it would be a 
disadvantage. I believe that 10 per cent was the federal white 
paper recommendation. 


Mr ‘Thompson Pel Sthink’Ghestheoryereablysisetosmaintain 3g 
much more diversified investment portfolio; in other words, it is 
a ''do not put all your eggs in one basket" theory. 


Mr. Breithaupt: That should be the preferred pattern. 


Mrs Crosbie: #1 ithink’thateiseconsistéentiwi thathesidea 
that if you could get enough clearly stated legislative standards, 
the amount of bureaucratic intervention could be lessened. This is 
one of the standards the federal government was recommending to 
reduce the risk inherent in operating an investment company. 


Mr. Cassidy: Would this reduction of 10 per cent apply 
within the basket clause as well? 
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Nive LmOmssOmeures, eG COCs a POMisitan yoverriding 
investment. In other words, you cannot put X per cent up as an 
authorized investment and drop the rest of it down into the basket 
clause. 


Mr. Cassidy: Is it the practice of those companies now 
to have subsidiaries of which they have much more than 20 per cent 
Or 10 per cent? 


Mr. Thompson; Regulation 591 governs it. The theory of 
Paesacthe coiling back CoO Chis restriction of 10 per cent; is 
basically to enhance the view that the trust company should be a 
pasSive investor in the sense that it is investing for the 
security and profitability of the investment and not for the 
purposes of acquiring control, etc., or any other purpose that 
might exist. 


Under the regulation if they have a subsidiary company then 
they must have more than 50 per cent of the subsidiary company, 
except in the case of a real estate corporation, which was 
mentioned elsewhere in the white paper. But the concept really has 
been at the present time no more than 20 per cent in any one 
corporation. 


Inter jection. 


Mr. Thompson: Yes. There is 20 per cent there, and if 
you are a permitted subsidiary, then you must go beyond 50 per 
cent; in other words, you must have control of the subsidiary. 


Moe Cassidy: Myouselther-havera ibituorta Lot; is ithat 
mre? 


Moe thompson: Yes 
Mr. Cassidy: What is ‘a permitted ‘subsidiary? 


Mr. Thompson: The ones that are enumerated under the 
act. We have heard about the mutual fund one. I would like to 
expand a little bit on that, because there seems to be a 
misconception in the papers we are seeing that we are trying to 
take something away. The fact of the matter is that the mutual 
fund subsidiary has not been used by any of the trust companies, 
because directly within the company, by setting up a declaration 
of trust or something, they can operate a type of pooled fund. In 
our review of it we felt that was simply a housekeeping thing, 
because it seemed more economical, cheaper and more controlled to 
do it right within the trust company. 


Other types of permitted subsidiaries would be to operate a 
ROWewe ne triustrcompanys put Tinrecllabion 591 you wlll see«that 
there is a control on the amount of money you can drop down from 
the trust company into the subsidiary to finance it by way of 
capitalization, and it is brought up into the financial statement 
of the trust company. 


MreGicriosh tecy ia ithinikmethatiaismalverysimpor tant 
distinction to make. With this 10 per cent or 20 per cent rule as 
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it is now you do not really require the trust company to account 
in any way for the financial activities of the company it has 
invested in. One might look at it in terms of the market value of 
the share, but apart from that you are not interested. However, 
when you get into an investment in a subsidiary, then the 
activities of the subsidiary must be reflected in the financial 
statement of the trust company. 


Mr. Breithaupt: It would have to be totally accounted 
EOtr. 


Mme Crosbie + -Yesx 


Mr. Cassidy: What section is it under? I am afraid your 
explanation was difficult to follow, and the act is equally 
Gitiicultyto follow: 


Mr. MacQuarrie: Regulation 591 is very clear. 


Mr. Crosbie: eit witiveotovem Pesagain gent uy ouvarebtalking 
about the present rule of 20 per cent investment, you could invest 
20 per cent in some other company and it is just a path of 
investment. 


Mr. Cassidy: What are the permitted companies in which 
you can invest: 


Mengihompson@«[hat Yrs@the other side; stheyquality etycpe 
of investment. It must be a company that has a dividend earning 
record of a certain percentage over a term of five years, etc., so 
there is a quality test there as to what shares you can invest in. 


Mr. Cassidy: That means that if the trust company wants 
to have a subsidiary that is just managing its real estate, for 
example, they cannot do it? 


Mr. Thompson: Yes. 


Mr. Crosbie: Real estate is a permitted subsidiary. 


Me. Thompson: Yes. 


Mr. Cassidy: But it has to meet those earnings tests, 
the dividend test. 


Mr. Crosbie: No. 
Mr. Thompson: No. This comes out, and if I can-- 
11:40 a.m. 


Mr. Crosbie: The 20 per cent rule applies to passive 
investments in companies that meet certain performance standards 
and have shown a positive earning of a certain percentage for a 
number of years. Where you invest in those types of companies, you 
have invested to earn the income. A trust company is not 
accountable for what that other company does. 
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Mr. Cassidy: What is the section? 


Mr. Thompson: Section 183 would give you the type of 
companies they can invest in. 


Mr. Cassidy: Where they are allowed to have majority 
Control is” Chace rae hte 


Mun “bompson: Yes.oine tacts it is required: that: is! page 
ivGePsectiontes, 


Mr. Nigro: On limitations on ownership, which Canada 
Trust was quite concerned with, they say, "An absolute limit on 
the ownership of loan and trust companies should be imposed and a 
sound, sensible limit might be up to 20 per cent." Absolute 
ownership limitation is the cheapest and most expeditious way of 
avoiding or minimizing conflicts of interest. "Companies with 
concentrated ownership at present could be grandfathered on a 
generous basis for up to 20 years." 


Continuing with conflicts of interest and new restrictions 
Apc fumitations, pointes one Conflictsiot Interest;> which is on 
page 1l at the top, says, "Corporations should be prohibited from 
purchasing or acquiring goods or management services or paying 
finders' fees to any affiliated corporation or holding 
corporation, except with the prior approval of the registrar." On 
that point, they say the sale of assets between a parent and 
subsidiary at fair market value should be permitted. 


As for the additional powers of the registrar, Canada Trust 
suggests it is impractical to require that copies of the board and 
committee meetings be filed with the registrar. At page 27 of the 
white paper, that is found in the text. The registrar's 
representatives should examine these materials "at the time of 
periodic examinations in the same manner as the auditors and the 
examiners of Revenue Canada and the Department of Insurance of 
Canada.'' Those points are made on page 7 of the brief. 


On the question of business and powers, on borrowing, 
deposits and trust funds, considered on page 8 of their brief, 
Canada Trust says that deposits are not a trust. On page 28 of the 
white paper--it is not in any of the recommendations, as I pointed 
out earlier--the trustee-trust beneficiary relationship is 
maintained in the white paper. 


They say deposits are not a trust and handling them in this 
way is confusing and misleading. Maintaining the trustee-trust 
beneficiary relationship creates difficulty in accounting 
procedures and may be very onerous should the federal government 
abolish the relationship for federally incorporated companies. I 
believe the federal white paper did suggest that this relationship 
be abolished. 


On investments and loans, recommendation 6, which begins at 
the end of the first column on page 11, says, “Loan and trust 
corporations should not be permitted to own directly or indirectly 
rural property having an aggregate value in excess of 10 per cent 
of the book’ value ofi*the assets of the corporation.” 
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In Canada Trust's view this proposed maximum level of real 
estate holdings is too high and should be related to capital and 
reserves rather than book value of assets. A maximum limit equal 
to 75 per cent of capital and assets is appropriate. 


Mrs Cassidy:aGanel askMarquéstion ofethesreristr argon 
that? Is there any limit right now in terms of ownership of real 
estate by trust companies? 


Mr. Thompson: Yes, there is. That would be up around the 
20 per cent limit. We are saying, let us keep this down. 


Mr.) GCassidys [vote are” sayings reduces if tos l0cper cent! 


Dir. Thompson: Yes. 


Mr. Cassidy: In the case of the company we have been 
looking at, to what level would its ownership of real estate rise? 
Did you ever get a number on that? 


Mr’. Thompsonestiedo; noteithinkethatewasia Factor: 


Mr. Cassidy: That is because they were basically 
transferring ownership of companies rather than a directory of 
real estate; istithatircicht? 


Mr. Thompson: Yes. The ownership of real estate in the 
trust company per se was not a factor in that. 


Mr. 4i.0iPs. Reidsialustitos foLLlowaupse wasnthevicreymac 
building downtown not a factor in part of the problem; that there 
were mortgages on that and inflation-- 


Mr. Thompson: They were not the owners of that building. 


Mrs. alscePekei ds Theyrwerewnot? 


Mr. Thompson: No. 


Inter jection. 


Mr. Thompson: Time will tell. 
Mr.oI. Ps» Reid: Greymac Trust did moGsown jehaG buidding.. 


Mr. Thompson: That is right, regardless of the sign in 
front. 


Mr. Nigro: On the question of commercial lending, Canada 
Trust made two proposals. First, they suggest the proposal on 
commercial lending is too restrictive, that there should be no 
limit on commercial lending; but if one is deemed to be necessary, 
it should be not less than 50 per cent of the total assets. They 
make that point on page 9. 


Asutolthe: restricti ons: one Loaningsup itomlor per eeent .of «the 
corporation's borrowing base to any one borrower, in their view 
that is too restrictive; a 25 per cent limitation would be more 
appropriate. 
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On the question of management and organization, under "l. 
Directors and Officers" in part G of the recommendations on page 
ie ttecal kSvavoub the wmotTitcation provisions in the act and the 
text of the white paper goes on at greater length on the 
requirements. 


In the view of Canada Trust, the notification requirements 
are impractical. An annual or semiannual review by the registrar 
should be adequate. "Prior approval for the appointment of the 
chief executive officer and chief financial officer should not be 
required. Such appointments are the prerogative of the board of 
directors and report of such appointments to the registrar should 
bessufficient.. 


On the question of the borrowing multiples in the financial 
standards section, they suggested a maximum borrowing multiple is 
unnecessary. However, if one is to be required, it should be 
discretionary to a maximum of 30 times. 


The last two recommendations they make on the question of 
borrowing costs I read earlier. The second recommendation is at 
the top of page 12. They say the registrar should not have the 
authority to limit borrowing costs and commissions, that it is 
imperative such decisions be left with management to allow for 
periodic adjustments in the competitive market. 


Finally, in ‘Financial Records and Reports," on the question 
of reporting, they say it would be advisable to make public 
quarterly financial reporting compulsory, they are in favour of 
public reporting, obviously. 


Mow lebeekhelcheDosehneyemean iby public reporting 
something like the banks do, taking out an ad in the paper and 
saying it is their balance sheet? 


Moe Nicroe Addmthey seidimonipage 1b2:0f their brief, 
was, "It is suggested that it might be advisable to make public 
quarterly financial reporting compulsory.'' What they mean by 
"public'' is not indicated. Whether they mean the Ontario Gazette 
Or a newspaper, I am not sure. 


Mr. Cassidy: What is the borrowing base of the 
corporation? They said the commercial loan should be no more than 
25 per cent of the borrowing base. 


Mr. Crosbie: What is the definition of a borrowing base? 


MrenGassidy: Yes. 


MreeGoOsbiern (thisavery complicated s but ssimply pub it 
is the difference between assets and liabilities. 


Mr. Cassidy: So it is the shareholders’ equity; is that 
right? 


Meeeerhompson her e@are ‘other: things, jysuch «as money they 
would be retaining, income tax, the value they have for a claim on 
income tax that has been overpaid and all sorts of things such as 
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that. Earnings that have been accumulated and not paid out could 
be: pas teofathati 


Mr. Cassidy: That is what I mean. It is shares plus 
retained earnings. 


Mrs Toompson: Yes. 


Mr. Cassidy: Does the ministry have any comment then as 
to the question fof ,aylosperrycent> borrowing. base; orl 25 per, cent. or 
whatever? Some of the mortgage loans that went out were zillions 
of times the borrowing base of companies like Greymac. 


Mr. T. P. Reid: I think we are confusing apples and 
oranges when we are talking about commercial as opposed to 
mortgage. 


Mret Cassidy:) Theatr smirve,aves: 


Do you have some comment then on the question as to whether 
there should be restrictions on the amount that any mortgage may 
be, standing in relation to the borrowing base of-- 


Mrics Criosbie:a Suchgas.many? sinedesioan? 


Mr. Cassidy: That is right because even the Daon loan, 
for example, was probably equal to about 75 per cent of Crown's 
borrowing base, was it not? 


Mr. Thompson: lt\was more. Lt was over @00;ipermcent, 
that’ was ‘thethorrore ott ityireally. 


Inter jection. 
Rel) fat a tlie 


Mr oibompsoney Yess dietimes: 0) back -andmsee Bisel. can 
be--you are getting into commercial lending and corporate lending 
as well that I think has to come out to it, but the 20 per cent 
limitation of investment in any one corporation or entity is an 
overriding factor that exists to control how much they can put in 
any transaction. 


A mortgage loan to a corporation can be an authorized loan, 
but it is still subject to this overriding factor pchat no more 
than 20 per cent shall go into one transaction. Now we are 
proposing to reduce that to 10 per cent. I hope I have not 
confused you. 


Mre. Cassidy: You sure have. 


Mr. Thompson: Maybe I can come around the other way, 
then. If you are making a mortgage loan on real estate to a 
corporation and there is a large building on it, you have to meet 
the quality test of up to 75 per cent of value. The quality may be 
there to make the loan, but the company must go back and look at 
itsWown capacity asstorthe quuntityatheymcanmpul intostnat 
particular property. 


a 


Niawecassldy sis that thescurnentynule 
Mr #"tnonpson's Yes 


MraeGassitay: EWhatisic the ctirrent rule? 


Mr. Thompson: Twenty per cent. 


Mr. Cassidy: Twenty per cent of what? 


Mr. Thompson: They cannot invest more than 20 per cent 
of their assets in that particular mortgage loan. 


Monel ome eehCid+.S0. bostheyehavereot 1515000. ingassets 
they cannot take a mortgage for more than $200? 


Mew lhbompson: That is right. 


Mr. Cassidy: That means that under your regulations, 
Crown Trust was technically capable of making a loan in the order 
Of o200uml PVionsitsteonadrabout eS! bil lbionsineassetss iisethat 
correct? They showed $1 billion in assets. 


Inter jections. 


Mr. Chairman: We are getting into specifics again, Mr. 
Cassidy. 


Mr. Mitchell: As you say, we have had pretty good 
discussion here, but I think that question may well be directed to 
the registrar at this ongoing--/8-some cases are scheduled, are 
they not? I understand the question but I do not think it is one 
that Mr. Thompson could really be logically expected to answer. 


Mr. Cassidy: Mr. Chairman, perhaps just in terms of 
making notes, it seems to me the point Canada Trust referred to 
was the restriction on commercial lending relative to the 
borrowing base. I do not know if there is even a recommendation, 
but the question about lending on mortgages in proportion to a 
trust comany's assets I think should be raised and considered by 
the committee. 


Mr. T. P. Reid: Maybe it would help if the registrar 
explained the difference between a commercial loan and a mortgage, 
because they are two different things. 


Mone Cassadye TOfe course, theyearev@ laknow that,, yes. Iyam 
just saying there is a separate issue in the recommendation in the 
white paper with respect to the proportion of a corporate 
company's assets which can be loaned on a mortgage. 


Mr. Chairman: I thought we were going down to 10 per 
cent instead of 20 per cent. We are reducing or allowing a company 
to go into a heavier-- 


Mra ei ened: “¢thinkh wheres the.confusion. comes in is 
that you can lend up to 75 per cent of the value of the property. 
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Mr. Chairman sProvideday oua— 


Mr. T. P. Reid: But you can only lendyupeto 2umpermecent 
of yoursassets eso the “two may not matchasle the burl Ging 1eswouen 
$1,000 you may lend up to $750; but if your base is only $100, you 


can only lend $20. 





Mr. Chairman. that ais rdiehtic Ip Other swonds mt) ounticed 
it in other mortgages you have not got enough to cover the whole 
building. 


Mr. Thompson: I sthink sl have done ca “Eine yjob%or 
confusing you on it. Paid-up capital is the percentage there that 
we are talking about, not its whole assets. 


Mr. Gillies: Could I just ask the registrar or the 
deputy-- 


Mr. T. P. Reid: --paid-up capital and that is the basis-- 


Mr. Crosbie: Not necessarily the paid-up capital. You 
could have $10 million paid up, but it could be impaired by $2 
million, so you only have $8 million on a borrowing base. It is 
the borrowing base--sometimes your lending ratio determines how 
many loans you can make. 


Mr. T. P. Reid: If you make 10 others over here, then 
your base is not the same obviously. 


Mr. Cassidy: I am having trouble with this. What I am 
hearing, Mr. Chairman, is--I sound like a regulator, but no 
recommendation has been specifically made with respect to the size 
of mortgage loans that can be made, despite the fact this was very 
clearly a very serious problem with respect to the companies we 
have been discussing, and the 20 per cent rule effectively means 
that up to four or even six times the borrowing base of a company 
could be lent on one single mortgage. 


Mr. Thompson: No, I am sorry, I confused you on that. 
What we are saying in the white paper is it ought to be 1O per 
Cele. 


Mr. Cassidy: Where is that in the white paper? 


Mr. Chairman: Right at the bottom of page ll. It says: 
Loan and trust corporations should not be permitted to own 
directly or indirectly real property having an aggregate value of 
excess of 10 per cent of the book value of the assets of the 
eorporation.. 


Mr. Cassidy; But where does it refer to the value of 
individual mortgage loans and the proportion they can be of the 
value of the assets of the corporation? 


Mr. Thompson: That is another test, and that it is where 
it is difficult. That’ is an’ agerepate figure’ in the sense that*no 
company should put more than 10 per cent of its total assets in 
the aggregate and all that type of investment. There are other 
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provisions of the act that restrict the amount invested by any one 
person, and they would apply. 


Mr. Cassidy: Where is that in the white paper, please. 
Mr. Crosbie: Page 9, paragraph 8. 


Mr. Cassidy: That is where you are talking about 10 per 
cent or else you have to have it over 50 per cent. I still do not 
see where there is a restriction on a mortgage like the $200 
million in the Crown Trust case. Where is there any action with 
respect to that? Where is there a restriction that would prevent a 
very substantial portion of the assets of a trust company going 
into a one mortgage loan far in excess of its borrowing base? 


Mr. Thompson: All right. Now we are into another test. 


Mr. Cassidy: It is the same one I asked about 10 minutes 
ago. 


Mr. Thompson: We were talking aggregates, total amounts 
on a spread on a portfolio; now we are talking about an individual 
investment or a loan to a particular corporation. 


Mr. Cassidy: I am sorry, but I have been asking about 
that for 10 minutes. 


Mr S*Thompsonz"*) anetrying< 
MewuCassidy -Sifameaskingsyou whererit is. 


Mr. Thompson: Section 185 of the act will give you the 
limitations. You are into the 15 per cent of its own paid-up 
capital stock and reserve funds. 


Mr. Cassidy: Is a mortgage a security? 


Mr . Thompson: ‘Yes. 


Mr. Cassidy: How then would Crown, or some company like 
Crown, have been able to make a $15-million loan when Mr. Crosbie 
says that is equal to 100 per cent? 


Mr. Chairman: Mr. Cassidy, we are getting into 
specifics. You are playing games again. 


Mr Cassidy: Ljam not»playing games. 


Mr. Chairman: Yes, we are getting into specifics. Let us 
keep it on a general level. 


Ze noon 


MeieGassidyenizameveryspuzzledeeltvis anzareaywe have 
not explored. Perhaps I can ask this. In future will a company be 
able to make a loan equivalent to two or three times its borrowing 
base on mortgage, provided it was within 75 per cent of value, 
according to the white paper? 
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Mr. T. oP Reid: sOnsonesmorceace. 
Mrs “Crosbie:; Nos 


Mr. Cassidy: Where is that contained, because apparently 
this was-- 


Mr. Crosbie: The reason I am avoiding answering is there 
is an argument about it. After all, these are the companies we 
have acted against, so obviously we did not find what they did 
acceptable. For you to characterize it as something permitted 
under the act may not be accurate either. I would like to keep 
away from that. 


Mr... Cassidye slaGhinkiiwhak blamgaskingtis [ebat pebe-- 


Mr. Crosbie: Let me give you another hypothetical 
situation. If somebody had a capacity to lend $2 million to-any 
one investor and the investor--at least any property, and that 
property was capable of being subdivided into 10 parcels and each 
parcel was worth $2 million, then a $20-million loan in aggregate 
could be made on that property, assuming each of those parcels was 
owned by a different person. 


Mr. Cassidy: A syndication kind of thing, is@thatinipht? 
Mr. Crosbie: Not necessarily syndication; separate sales. 


Mr. Cassidy: I will leave it at that. Perhaps the issue 
can be addressed when we get-- 


Me. WNieroy The finalebrter tehave injfiront ohemenis 
brief 44 from the Manufacturers Life Insurance Co. It describes 
itself as a major shareholder in one of Canada's largest trust 
companies, 


Mr. 2. Ps Reid ss Nonvoting. 


Mrs Nigro: 9Ontherminimumicapitaisrequirement;yene 
company comes up with a different formula for calculating minimum 
capital to incorporate. The minimum capital requirement should be 
re-examined. "The percentage capital requirement," such as 
cequiring a minimum capital and surplus of four per cent plus a 
further sum, "provides a much more reasonable basis to judge when 
supervisory curtailment...is required." 


The next point they raise on page 4 of their brief deals 
with the maximum investment limitations found in the white paper. 
The maximum investment limitation by a trust or loan company 
should be re-examined. A financial intermediary should be free to 
invest in any investment it feels is reasonable. 


“However, the total investment in any one enterprise should 
be restrieted sto alproportiongor assetspormaspr port ton, Olacapatal 
of the trust company. For example, it might be stipulated that no 
more than five per cent of the assets of a company might be loaned 


ou 


to any one borrower or related group without explicit regulatory 
approval and no more than 15 per cent with approval." 


THES e “are 2ereinge- into some -tairily= technical yointssein othe 
acu. 


The third recommendation Manufacturers Life makes says there 
should be a requirement that there "be appointed to the board of 
directors, directors representing the depositors’ interest." That 
is on page 5 of their brief. 


They say there should be no limitation on ownership of trust 
companies. 


The final recommendation they make says, ''The position of 
registrar should not have the significantly broadened and 
far-reaching powers suggested in the white paper,'' but they do go 
on to note that "when solvency standards are breached,'' etc., the 
registrar should have far-reaching standards to intervene. 


Those are the recommendations arising from that brief. 


Mr. Chairman: Before we go on, I have a letter here that 
I would like the clerk to distribute to the members of the 
committee. I think we should read it into the record as it has to 
do with the Municipal Savings and Loan Corp. I think Mr. 
MacQuarrie asked a question a few days ago. 


It is addressed to the committee and it says: 
“Dear “Sir: 


"It has come to our attention that our corporation's and the 
writer's names were added to a brief submitted by an organization 
known as the Loan Companies Association of Ontario. 


“The purpose of this letter is to indicate to you and to the 
members of the committee that no one in our corporation had any 
input or discussion with anyone about the said brief, nor was our 
permission given for our corporation or the writer's name to be 
added to that brief. 


"We therefore wish formally to dissociate ourselves from the 
comments and recommendations made in the brief of the Loan 
Companies Association of Ontario. 


"Our wholly-owned subsidiary, the Municipal Trust Co., is a 
member of the Trust Companies Association of Canada and our 
position is that our views have been expressed only from the Trust 
Companies Association of Canada and its president, Mr. William 
Potter. 


"We might explain that we joined this other junior 
association for two purposes: 


(a) To make contact with some of the smaller companies in 
Our industry; and 
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"(b) To encourage some of them in due course to join the 
Trust Companies Association of Canada. 


"It was never our intention to allow our name to be used as 
a signatory to their brier. 


“Weatnust- thiseclaribiessthe matter + 

“Yoursavery (‘truly siMaxywelleabe Rotsteiny president. / 

We will not start Peggy's presentation until two o'clock. 
This would be a good time to adjourn. The committee is adjourned 


until two o'clock this afternoon. 


The committee recessed at 12:06 p.m. 





Lacking J-30, 1984. 
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“Loe eommittee met at” LU: 05-a-mi “in ‘committee room }. 


PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: I see a quorum. Before we go to the 
business at hand, there is a bit of communication we should make 
the committee aware of. We have received a letter from HFC Trust 
in regard to its appearance this coming Wednesday, which would be 
tomorrow. It has decided not to appear. 


In its stead on Wednesday morning we will have the 
Investment Funds Institute of Canada, exhibit 40. Mr. Keith 
Douglas, the president, will be with us. They evidently asked to 
appear in front of the committee and we somehow miscommunicated 
with them. We have corrected that situation and they will be here 
with us tomorrow morning. 


Mr. Renwick: They are going to be here after all. 


Mc. Chairman: Yes. The Investment Funds Institute of 
manadasgwill- ibe coming in place of HFGwIrust’. 


Mr. Renwick: I see. 


Mr. Chairman: We also have quite a lengthy letter from 
A. Rendall Dick of the Law Society of Upper Canada, stating the 
problems in not being able to be here. We will photocopy the 
letter so each of the members can have a copy. 


MiltaxeUwherw: sf. Ltrs trom Rendall’ Dick, it-willebe 
lengthy. 


Inter jection. 


Mr. Renwick: When they want to confuse somebody, they 
always write a brief. 


Inter jection. 


Mere ee aL Ores et CeshOULamnoteDemloo did ficudlitperLt 
need not have been that long. 


Mra. sGhairtian som think ‘thats takestus to the: business: at 
band. 


We have in front of us the Summary of Recommendations Made 
Within Briefs and Presentations on the Proposals for Revision of 
the Loan and Trust Corporations Legislation and Administration in 
Ontario. 


a) 


les 


As the reseéarehers indicatea tG@ us om bhursday, s1eu1c cone 
basically in sections under administration, carrying on business 
in Ontario, limitations on ownership and transfer of shares, 
conflict of interest, business and powers, management and 
organization, financial standards and controls, financial records 
and reports, enforcement, hearings and appeals, and general. It 
takes 11 categories from B to L. 


ses ON a.m 


I think we had agreed we would start with the B category 
this morning, page B-l. The B section takes in administration. The 
researchers have grouped all the groups that appeared in front of 
us that had some ‘concerns with the sections sin the» future, there 
should be a more active approacn to regulating loan and trust 
corporations in Ontario in order to anticipate problems." A number 
of groups came before us, and you will notice what their 
recommendations are in this particular section. 


Mr sehen A elev Ore LU Nder. e2dmim SEmat 10n,, 
Mere Chalrman:e ves. 


Mr. J. A. Taylor: Have any of the matters advocated in 
the white paper with regard to administration been implemented? It 
might be helpful to know that. 


Mr. Crosbie: The significant administrative changes, as 
you are aware, are the appointment of the new assistant aeputy 
minister, and we are in the process of implementing the early 
warning system. 


We are doing the sort of administrative background work in 
preparing organizational charts and looking at additional resource 
needs in the division, but apart from that, there has been no 
change yet. We are still waiting for the recommendations of the 
committee on the procedural changes which might be reflected in 
organization. 


Mr. J. A. Taylor: Does that involve any additional 
personnel, with the exception of the new assistant deputy minister? 


Mr. Crosbie: No additional-- 


Mr. J. A. Taylor: I am just wondering if personnel were 
being put in place, but possibly with their functions not assigned 
until the recommendations come forward. 


Mr. Crosbie: We are in the process of obtaining 
Management Board approval of funding and complement increase for 
that purpose, but they have not yet been put in place. Nothing has 
happened since the white paper has come out. 


Mra Bredinaupte Mo. Chairman wel ean Sorrys laswast iis Gua 
few moments late this morning. Might I inquire as to what your 
intention is? Are you planning just to go through generally on a 
first run to see the areas in which there are perhaps points of 
discussion? 


g 


Ti thatewere thetcase 91 would think if we were’ taken 
through the blocks we would be able then to find out if there are 
some things that are going to be a bit of a stumbling block or 
whether we can clear up numbers of these where there are very few 
comments to start with. Perhaps you had commented on that before I 
weneeriee leavol Cidss bcapoloouze for’ raisine it. 


Mr. Chairman: I thought we had agreed on Thursday that 
we would go through section by section. 


Mr. Breithaupt: Without necessarily reaching any hard 
and fast decision on any one point? 


Meena tcinan: whee ets rient. 


Mr. Breithaupt: That is fine, great. It is more 
particularly of value because my colleague Mr. Van Horne is here 
replacing Mr. Reid, whose public accounts committee is meeting. I 


think just an overview that way would be of assistance to him as 
he-- 


Mr. Renwick: If we gave Mr. Van Horne everything we have 
received to date, perhaps he could read it during the lunch hour. 


Interijection. 


Mr. Van Horne: I would be more pleased if you would give 
me some of your time at lunch and some of your money, too. 


Mr. Chairman: You would like a quick summation, would 
VOU elie 1s nobethiatieasy « 


Mr. Renwick: Does the new regulatory direction, 
including the creation of these offices, lend itself to giving us 
Semtnis time a chart of the existine organization of the area 
covered by this recommendation and a chart with respect to the 
proposed changes? 


It would be of assistance to me, and maybe the ministry can 
provide that, Mr. Thompson. It might very well be a useful visual 
aid to anyone who might happen at a future date to read our report. 


Pegitieunene; Ilettareuprovided,®l"do not want tovrask for it 
to be duplicated. Which page is that on? 


Mireeiittche ll SeOn page °3% 


Mra enenWicKh. ee Lnd oe-rs “Ene “existing structure. is *that 
COrrect? 


Mr. Crosbie: Subject only to the change of the ADM. I 
think this chart would be accurate if the executive director of 
Mminanc te A Insercucions wactthe ADMS financial insticCutions. 


Mr. Renwick: Let me ask it another way. Is this the way 
the branch of the ministry was organized at the end of 1983 or 
ike howe 


Mr . Crogplecese es: 
Mr. Renwick: It does not reflect the changes proposed? 
Mrs teGr OS D1 Oss lhar  euSeCormiec tr 


Mr. Renwick: Could we have one reflecting the changes 
proposed? 


Mr. Crosbie: 1 think we Cam get that chart. The only 
reason I am hesitating, Mr. Renwick, is we have proposals before 
Management Board and we may not get exactly what we asked for. 


Mr. Renwick: I understand that, but I was thinking you 
had a chart that would reflect what you proposed in the white 
paper. That is all I ask. 


Mr. Crosbie: Yes, we can reflect the white paper. If we 
put it:.onithat basis’,, tane- 


Mro. Renwick; Il think at would be helprulsif you would 
add a note to the effect that the proposals are before Management 
Board so no one will be misled, or whatever you want to say about 
them. 


Mr. Boudria: Will the changes you propose in the white 
paper, in fact, achieve the opinion as set forth in exhibit 50? 
Will that not be close to the same thing? 


Mr... Grosbié¢: No,enoty necessar 1 hy../ cl dosnotuth inks boetwo 
necessarily relate. This is a technique, if you will, for creating 
liaison between companies and the ministry. 


Mr. Boudria: But would you have the staff component in 
order to do it in that fashion? 


Mr. Crosbie: Well, you see, we would not have two 
separate people for each company. 


Mr.2 BOUdT tae) Iewotrudeee beanie DOL 


Mr. Crosbie: For argument's sake, you might say that one 
out of two persons in every case might be the registrar and the 
other one might be the inspector who has been assigned that area. 
If we were to implement that recommendation, I think that is 
probably the way we would do it. 


I do not know that this is a necessary recommendation. I 
think if the people are familiar with the ministry, there is no 
problem.in getting in» touch! with the rieecrustracssor: thesADMeg for 
that matter. 


Mr. Boudria: I suppose the reason this was recommended, 
if I can recall what was said, was to ensure that contact was easy 
tlowing. and continuous: ltiwas n0tetol beyarcasc: otettronme “tomeeach 
an official who was very busy this week with another trust company 
and that was going to keep him tied up for the next four weeks, 
type of thing, and maybe we should call back next month. That, I 
gather, was the concern. 
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MeneCrospie fil think iourgproposals: on increased 
complement are designed to give us a greater capacity to deal with 
inguiries from companies, but all I am suggesting is I think what 
we are proposing would eccomplish tne same end without going to 
the formality of saying, "Here are the two persons you shall deal 
with. 


Mr. Breithaupt: I think what you are likely to end up 
with is a mechanism for dealing with the problem, but you are not 
necessarily going to have two named persons for each company at 
all times. 


Minewecrosbiess xactiviaves. 
Ms720 ta <1 


Mr. Breithaupt: I presume the reason they had mentioned 
two was that, in case their concern is not listened to, they have 
a second person they can jog and, as a result, something might be 
discussed. 


Mr. Crosbie: Yes, such as vacations and illnesses. The 
chance of one being away, I guess, is very real. 


MeemMitcheiise May Iecenback>to.tChe onzanization chart 
first of all, Mr. Chairman? I am somewhat confused by the 
organization chart shown on page 3. I believe the deputy minister 
said the top spot identified as executive director of financial 
Willi bes the, ADM .sisethatyright ? 


Mr. Crosbie: Yes, that was the recommendation in the 
white paper. It was that the executive director of financial 
institutions be replaced by the ADM. That will also result in some 
other organizational changes. 


Mr. Mitchell: The registrar then would appear under that? 
Mr Crosbie: Yes. 


Mrs) Mitchell -»dhen the rest: of the chart would flow with 
what other modifications are made? 


Mr. Crosbie: Yes. There would be changes in titles, 
because the registrar reporting to the ADM then would have the 
loan and trust structure underneath him. There are some other 
basic changes. We were talking about reorganization of the 
inspection duties and where they report. That changes, and the 
organization of insurance services would change as well. 


Webnink -wesnad: better cet you sthe other chart Co show it. It 
describes it rather better. 


Mine ec Che sale think 1.6. raguses. that. very question--] 
moneouite appreciate thatiieln -bhis,chart,, the executive director 
Pim nanctials 1msbatuta ons: is. Mr..~chompson, Am. I right? 


Mee mCrOsSDIes) Yes. 
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Mr. Mitchell: But now the assistant deputy minister, who 
has been appointed by the minister, will be reporting directly to 
him but basically will be concerned with ‘the otner “areas y However, 
there will be modification to the new titles and there will be new 
areas Of responsipDilicy tbat will still be themr vow. ame) iccmamects 


Mr. Crosbie: T think so. I think we had better gec the 
chart because I am not quite sure what you are saying. 


My ehinGei ere eNOo mciict homo te 


Mr. Bowdrwa: Mayol aso Ssugcsest that we fet corm cnts 
afternoon a copy of the chart that comes with the annual report 
showing the existing top ranks of the ministry? We do not have 
what is missing between here and the minister to look at right now. 


Mr. Crosbie: Very simply, at this time that large arrow 
at the top points to the deputy minister. So we only have two 
stages. 


Mr. Chairman: Is there any further comment on B-1? 


Mr. Renwick: Could we wait until we get the chart and 
have a look at it? I am always a little concerned when there is a 
disruption, of the traditional organizations ol aaminisecy. eli s 
provides that somebody called the commissioner will be accountable 
directly to the Minister of Consumer and Commercial Relations and 
is altogether different from the traditional concept of deputy 
minister and assistant deputy minister. So perhaps we coula defer 
that structural discussion until we actually see the chart. 


Mr. Mitchell: Mr. Renwick has suggestea we defer the 
discussions under B° Am’ 1 Correct on that?" All) o£ B? 


Mr. Renwick: Yes. I am quite happy to pick up the 
discussion on the financial adviser--well, no, let us wait until 
we see the chart. 


Mr. Breithaupt: We have looked at B-l--this first thing. 
The only point that was made in that area is going to be attended 
to, So it can, be. checked off and we cantcor ont tortie next. Idttwe 
are first able to sort out the comments that are made on the 
points and say they are answeced, we really do not necessarily 
have anything further to do on those points. 


Mr. Chairman: ‘I agree. 


Mr. J. A. Taylor we) think the administrationvmignit en 
some way be dependent upon the duties they are charged with 
performing. It strikes me that if you are going to keep a very 
close watch on these institutions, if you are going to engage in 
more policing, tighter regulations, some of the things that were 
discussed in the submissions and some matters that some persons 
considered to be overkill, would it not reflect in the 
administrative machine you create in order to implement that type 
of recommendation and regulation? Is there some relationship there? 


; 


Mree peel CicUptte sn uoink: Teewoura, but that wilt be the 
policy decision SoHE. I presume, by the minister and his advisers 
when all the input on the white paper's suggestions is considered. 
Meco net. thankewerwili@have-anythine to-do withtseyine whet avtdauty 
Or a responsibility should be. We may observe vpon it if there is 
a failure or comment that it does not seem to be going in the 
eleght direction: or’ whatever, from a political point of view: 


Moe re Lay Lor NOs one coin k nemo re Pune Ton. 
According to the function there is to perform, presumably you 
would engage the appropriate personnel and ensure that it was 
earri2ed out. 


Mr. Breithaupt: Do you think we should observe upon what 
those functions should be? 


Mr. J. A. Taylor: I am wondering whether administration 
shoula actually follow the review of the rest of the report; then 
you can come back to administration because then you would have a 
better idea of what you were trying to administer. I ao not know. 


Mr. Mitchell: That suggestion has been made on both 
Seades,.andad think it is a good one. I think that is the way it 
might be best to handle it, Mr. Chairman. 


MEP orelthaupcim.OuewouUldwerather Leave Chis#part tovehe 
end? 


Mr. Mitchell: I think comments have been well made to 
Support that. 


Mr. MacQuarrie: Support what? 


Mrenritcechnelic® Walling UntllY Var lousy other things. are 
avai Lapleatoets-’ such as the new chart. 


Me™ eCheirman :) Weacernmdortnat, Yallerights Somwe should 
MOVeLOneLo Cheisection, “Carryine on Business in Ontario, ” 
moesection) G. 


which 


Mr. Renwick. Welwil l come back? to section B! aftter 
lunchtime today then? 


Mr’? Chairman: Yes, I hope we will be back’ to that. 


Recommendation C-1: "All loan and trust corporations 
Carrying on business in Ontario, wherever incorporated, shoulda be 
subject to essentially the same rules, standards and criteria." We 
have a few exhibits listed here and a few of the recommendations 
by the Canadian Bankers' Association and Morguard Investments Ltd. 


Mr. Breithaupt: Perhaps the deputy minister could refer 
to the CBA presentation. Whereas the suggestion is made in the 
white paper that all should essentially be playing by the same 
rules, it would appear that the CBA wants an appropriate 
exemption. Could the deputv explain why mortgage loan subsidiaries 
should be treated in any separate way, at least from the banks' 
point of view, if you are familiar with their argument? 
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Mr. Crosbie: I gather their argument is that the 
subsidiary 18, in essence, directly controlled by tne bank, that 
the bank is nighly regulated by the federal government and that if 
we impose a level. of provincial regulation. comparable, say, to, the 
bank regulation, we will have duplicated the total regulation 
system on the subsidiary, one coming down through the bank side 
and the other coming through the loan and trust administration. 


Mr. Breithaupts, Presumably, sthey wouldvalsorpaisesa 
constitutional problem with respect to the primacy of the feaeral 
authorities in banking legislation. 


LOe3 0 ain. 


Mrs, Crosbie: Yes. | suppose 1616) noteuust! Chesbanis. 
The argument can be raised in respect of any federally 
incorporated company carrying on business in Ontario. 
Theoretically--not theoretically, in fact; they are subject to 
inspection by the federal superintendent of insurance, and, 
therefore, there should be no inspection of federally incorporatea 
companies by the province. [I think that is the logic” of that 
acgument, 


Mr. Breithaupt:1 would,not, accept vasea validvarcument 
in any way that the responsibility of the province under its own 
constitutional authority would tend; one would*think, to, allow 
that overview. On the other hand, the banking argument 
constitutionally may “have a certain principal attraction, buty 1 do 
not think the simple fact of incorporation, whether it was an 
occupied field or not, would lead one to necessarily accept the 
fact of supervision because of federal primacy. 


Mra oMréechel ls Mra Crosbie,. perhaps [or tLhose=-o! “us=who 
are not as well informea about the various operations in the 
financial community, you might give me an explanation of just what 
the current situation is. What are the banks doing? Does their 
control all come under the federal government at the moment or are 
they covered in some of their new operations by current 
legislation? 


Mr. Crosbiese 10 wouldsaskeMree Thompson torout linersmthe 
answer to that. 


Mri.s Thompson: Looking at) Thesainstitution,~u think there 
is not much aifference as to where it is incorporated or how it is 
regulated in the sense it is borrowing money from the public and 
making primarily mortgage investments in this province. 


Mri oMiutcche lies Maya les ust ptern eater Gaithice poantiweLbey 
are doing this under separate subsidiaries now? 


Mrie Thompson: Yes: 


Mr. Mitchell: What sort of names might we recognize? 


Mr. Thompson: You are getting the schedule Bs coming in, 
like Bank of America Canada, but the larger chartered banks have a 


loan corporation subsidiary. If you want some names: the Bank of 
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America Cénada Mortgage Corp., Continentai Bank of Canaga Mortgage 
Corp., Bank of Montreal Mortgage Corp. 


Mix MICChHeEV y-So they are -e¢léearly “identifted as: the Bank 
Poriontres!], “lan "blan,-ptatr: 


, Mr eenompsone Wes. e ihe Novacgseotia Savings and Loan Cov, 
Royal Bank Mortgage Corp. 


Mc tei tcheltrelsvther Nova ‘Scotia soner preceded iby “Bank 
eB ONoVvVauscotias : 


Movebnompson : No saute is note! vamcnoticc hear on. theti.one. 


Mci.. MacOvarmile velit yioethe Nova Scotiarsavings. and <Loan 
GO. 


Mr. Thompson: Yes. 
pic euaclUarmire Im iateis the icompany. 


Mr. Thompson: Yes. I withdraw that one. Scotia Mortgage 
fOrp.sispone! of them. 


Mr. Mitchell: Do the ones operating in Ontario presently 
come under your control mechanism? 


Mr. Thompson: Yes. They come in and they must be 
registered. Otherwise, they would be subject to the provisions of 
Enevactwas Operating=asvan unregistered corporation. There is a 
further element to the act. 


Mr. Mitchell: Are they suggesting they should not have 
to have anything to do with you at all? As I read it, that is what 
they are suggesting. 


Mr. Thompson: Yes. These are federal companies. They are 
regulated. 


MrasMitehell.-:Yées;@il@realize, that. 


Mire DOmpeOn. elOrtive extentrtthat thesmontgage 
corporation is regulated by the federal department of insurance. 


Moe Mitchell Bue it is obviously a teeling. that! having 
to be registered with the ministry should continue to be the rule. 
They are arguing that should not be the rule? 


Mri Damp son : Les. 


Mr. Crosbie: I do not know whether they are going as far 
as to say they should not be registered. I think they are saying 
where we had certain rules, for example controlling the upstream 
holding company, because they are so tightly regulated federally, 
those same rules should not be imposed provincially. The federal 
tules should be enough. I do not think they were going as far as 
to say they should not be registered. 
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Mr. Chairmam: Mr. Grosbie and Mr. Mitchell, before we 
move on, if we turn’ tO (G=18) thaetwis aasimiubar proposal roetne= one 
we are agiscussing. Ii the committee thought so we possibly could 
zero in on both of them at the same time; tney seem to be very 
Similar in*nature.s lt haste dowwith cCaruyine OnsbuUS tp esce writin 
Ontario. 


This particular item. C-l, deputy ministemardods =tb-— 


Mr. Crosbie: I woulda make the distinction between these 
two. Probably, C-18 is more applicable to an interprovincial 
operation, although strictly speaking you could say the federal 
incorporation is outside the province. The bankers' submission did 
relate to federai incorporation, whereas our recommendations on 
C-l and C-18 are broad enough to pick up both federal anda 
inter provincial. 


Mr. “MacQuarrie: "Dealing with this® question of abanisy 
mortgage loan subsidiaries, I take it that them getting into the 
mortgage lending field is a fairly recent phenomenon. 


Mr. Thompson: I would think that would go back at least 
10 years. 


Mr. MacQuarrie: It dealt with changes in the National 
Housing Act and the Bank Act. 


Mr. Thompson? \Yesseeoingabacksto;,labeliéve, L7G peawhieh 
signalled the direct involvement of banks; the creation ot this 
type of corporation would go back at least 10 years. 


Mo. MacQuarpie- oetCingwastde the consti cCutioua. 
argument for a moment--since this was not traditional in the line 
of business being carried on by banks; as I said, it is a fairly 
recent phenomenon--my main concern is I certainly do not see any 
reason why banks' mortgage subsidiaries shoulda not be subject to a 
certain amount of provincial governance. 


The other thing I want to raise is about all the schedule B 
banks we hear of now that are coming in almost daily and setting 
up. What sort of reporting requirements are they subject to, 

_ vis-a-vis the schedule A banks, which have to report not only for 
themselves but also for their subsidiaries on a very regular and 
very closely watched basis? Are schedule Bs subject to the same 
sort of controls? 


Mr. Crosbie: I am sorry I cannot answer that question. 


Mt -~MacQuarrie:” There is another = ching awasewongerane 
about. Mr. Thompson mentioned the matter of the superintendent of 
insurance supervising the activities of the banks' mortgage 
lending subsidiaries. Are they not also going in to inspect the 
banks as well, as part of the overall financial picture of the 
bank? 


Mr. Thompson: I would think, yes, to the extent-- 


ie 


Me. siacQuarrie®y yihey have two jelenents of federal 
Ponrcrolrrchéen;s vam \hveorrect-“inéthat? 


Mr. Thompson: That would be so. 


Mr. Crosbie: You may recall Mr. MacIntosh made the 
comment that the government had access to mortgage information 
from the banks because they were reporting it on a regular basis, 
whereas it did not have access to provincial mortgage lending 
because there was no comparable reporting system. One could assume 
from that comment it would appear to be a regular reporting 
process. 


O40 atm: 


Mew MacQuaraie: = Yesverromomy down spointror eview «1 scannot 
see any trouble with the banks' mortgage lending subsidiaries. 
Since all this reporting is being done, it should be reasonably 
simple and easy for them to comply with any reporting requirements 
we might have. 


Mr. Crosbie: I suggest in this area when you move from a 
general principle you are trying to establish the need to have 
uniform rules. We refer to this in what is becoming the current 
jargon as the level playing fiela concept. Our thought was we 
SHOulLdserny toxput. abl’the®iloan- and trust®corpotations on 
essentially the same basis. 


In the Loan and Trust Corporations Act there are currently 
provisions that talk about inspection and which allow the 
Gepistrar in ertect).to-adopt’an inspection carried outsaby another 
jurisdiction. I think in the process of looking at the legislative 
process--and I think we are going to have to look at a number of 
these issues of the relationships of the holding company to the 
operating company--there might well be a number of rules that 
would have to be developed, either in the regulations or possibly 
the legislation, to allow the registrar to avoid excessive 
regulation by adopting the reporting information of another 
Hun. Sdiction’. 


That might go a long way. When the banks say they should 
have an exemption, perhaps it is not so much an exemption as a 
Capacity for the registrar to adopt a report submitted to another 
fuULisdiction. 


I should also say that, as soon as we have the 
recommendations of this committee and have been able to digest 
them and translate them into policy, we would like to have a 
series of meetings with other provincial governments and the 
federal government to see to what extent we can reach agreement on 
some of these processes. I think that is absolutely essential. 


Mr. MacQuarrie: A uniform reporting procedure would 
certainly be aesirable if it could ever be accomplished. The main 
question that came to my mind was how onerous a requirement this 
would be on the banks since they are reporting in a number of 
other areas and to a number of other people. It struck me it would 
BOC be tal bethat“oner ous -andi7if):*as you suggest), «something. could be 
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worked out whereby some of their reports to the other people could 
be accepted by our registrar, then itvis really no trouble for 
them at all to-- 


Mrae Ceoscbre* “Less 


Mr. Mitchell: They say they have it almost readily 
available and in all the comments they made they said: "It is no 
problem. awe pcouldedosit. sine! ladayen albatels what sthey age Cali inae 
abouteslf ites! that easy;elethinkstherescoulds bes amendedytorme, Co 
accept what they put forward within the ministry. 


Meas Crosbie; their coneern, cand I guessaite 1s a 
legitimate concern at this stage in the process, is we do not 
create an entirely ditferent reporting system on an entirely 
different basis so they have to duplicate everything and rework it 
just to-comply “with*our ftidiosynengaches - 


Mr. MacQuarrie: I can appreciate your point. 


Mr. Renwick: We have to be clear conceptually about what 
we are doing. What the ultimate outflow is in an administrative 
sense with respect to convenience and responsibility is not the 
problem to me. Conceptually, the statute has to be very clear from 
the pointVot wiewsoiethesmur vsd2cetionior Ontario, born 
constitutionally and otherwise. We must assert that jurisdiction 
with respect to the areas covered by loan and trust corporations 
including banks, mortgage, loan, subsidiaries and anybody else who 
wants to come in here. 


Having established that, it seems to me to be important we 
do that for two purposes. One is that while it may be somewhat 
difficult in practice, the principle has always been basically 
clear that, regaraless of where it comes from, an organization 
carrying on business in Ontario is subject to laws of general 
application. That has always been my understanding. It is probably 
one of the original trite things one learns. I do not think we 
should be seen to be backing away at all on that question which is 
the jurisdictional; question, the’ constitutional question. 


There is a secona aspect of it that is extremely important 
to me. I do not really care what the officers of the responsible 
ministry do in deciding about what they will or will not accept, 
as long as’ it is understood it), is their responsibility .< ‘in. other 
words, if Mr. Thompson agrees to accept some statement by someone 
else with respect to the state of the business, it is Mr. Thompson 
saying to himself: "I am prepared to accept this and make it my 
statement. It is my statement." 


From ‘OUr® points ofa view cated, acme hevantse whatethevedosd or 
convenience, or because they like the guys up there, or are 
Satisfied the forms are right, or for whatever other reason they 
do it. However, when he says he accepts someone else's statement 
he is saying he is making it his statement for the purpose of the 
law of this province. There cannot be any skating on the question 
Of responsi badiity. 


It is very important that we be clear that this is so in any 
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of these administrative arrangements. When the statute reaches the 
final statement about exempting some organizations from something 
mee providine accepting statements, "it has*to bevon the basis ‘that 
the responsibility is being accepted. If anything goes wrong, the 
ministry of the government must be responsible with respect to 
those matters. Lt cannot say, "It was exempted," or, "We have 
accepted other rules for that company and we are sorry but they 
did not seem to quite work out.” 


Mr. Chairman: Would the deputy say this proposal was 
consistent with that of the 1975 select committee? 


Mes Crosbie: | believe it is. 
Mere reuwiCcke= Lo 1s Certainly consiscent-with that. report. 


MPA we we lay lore 1 Chink the pranciple Mr. *Renwick# has 
enunciated is perfectly clear and should certainly be acceptable 
if we are to assume our responsibilities. I would just accept that 
as a premise from which we operate. 


I am not suggesting it is Mr. Thompson's statement, but I am 
accepting the fundamental principle that the responsibility is a 
provincial one. There are no back doors from which the province 
can escape responsibility. I think that is fundamentally what Mr. 
Renwick is saying. 


Mr. Crosbie: I have no problem with Mr. Renwick's 
statement. The one aspect of the situation which has to be 
elaritied In this* process is the limit ‘tol which the t egistrar can 
apply rules of general application. In other words it must be 
clarified when rules of general application are deemed to be a 
type that goes to the heart of the federal incorporation and may 
be struck down for that reason. 


For example, the federal government might be prepared to 
licence individuals whom we would prefer not to licence. If they 
have licensed them I do not think we have the authority, just on 
the basis of disagreeing about their capacity to be licensed, to 
refuse to register them in Ontario. It is that type of issve. 


Suddenly you have people operating in Ontario who would not 
be here if they were totally unaer Ontario's rules. That perhaps 
creates a heavier onus on us. If we have those doubts about them 
then perhaps we should have to carry out a more rigorous 
examination of them. 


BOSD Ora him. 


Mrs Renwick: do not wish to: talk in a belligerent 
sense, but I ao not think we should be getting into that kind of a 
discussion. If a situation like that arose, where someone was 
going to be licensed to ao business in Ontario and that had it 
been an Ontario organization proposing it you would have said no, 
tnen i think what you do 1s to assert your jucisd@iction “and if 
somebody wants to challenge it, let somebody else challenge it. 


Doe isceexocclyy thisekind of tiling that l°refer %to"as-skating, 
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becauseki£ sour 6tanewto.hryetewmakenthoseldecisionsme Cheagal lear 
does is become unclear. If the federal government, God bless then, 
decide they want, through their organization, to license somebody 
to do business here whom you do not want here ana whom you would 
not have here, then you simply say no. If they want to cnallenge 
yYOUr jUrisdictwonalartenteatoucay Chat eatlat 1S Elelt onOulch msyoOU 
do notehavesto conducted StUdvato decide. that. (ieyoUml ose Lie cre 
decision, then fine, everybody understands it. 


I get a little bit worriea when Ontario officials start to 
make those very fine distinctions on what is a fundamental and 
basic principle. 


Mr. Crosbie: JI would gust say in-elaboration,) thateny 
understanding, the aavice we have received to date, is that we 
cannot refuse to license a federally licensed corporation. I think 
what you are advocating is that it we have misgivings, we shoula 
pechaps disregard the legal advice we have to date and force it 
into the courts so the courts tell us to license the company. 
Putting it another way, we then hide behind the court's decision, 
Or at least we have the additional support from it. 


Mr. Renwick: I certainly would be glad to have this 
clarifiediWiie that principle; isscoinesto besput an assuer }we> nad 
better get it clarified through the courts, because it has been a 
fundamental operating position of the provincial jurisdiction ever 
Since the days of Mowat, God bless hin. 


In the case you cited, if there are laws of general 
application and they are applying to a federal company, and if in 
the application of those laws of general application in an 
objective sense you would not license such a company--having 
nothing to do with whether it is federal or anything else--then I 
think the responsibility is for you to say so. If somebody wants 
to challenge the exercise’ of that® jurisdiction, “the place’ to do it 
is in the courts, because the principle is so fundamental, instead 
of your going through the business of playing court on that 
principle. If you need outside legal opinion, I would be glad to 
give you one. 


Mr. Boudria: For a modest fee. 
Mr.sChairman® 1) think wou mave: 


Mr ke. i A ebeyilon: wYouUrnaVe snonodUucedRascouUD les OF 
elements here. One is an assessment or a judgement call that you 
conclude that maybe this is not the type of company we want 
operating in Ontario. That might be like trying to define "good 
enanacrenue 


The other element is, recognizing that this body does exist 
and is licensed to operate in Ontario, what rules apply to the 
actual function of that company? Those, in my view, would be the 
laws of general application, and there would not be any discretion 
there that would favour this company any more than an Ontario 
chartered company, for example. 


Mr. Crosbie: I think the position you have just stated 
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is what 1 started off-saying. Of course, I am not challenging what 
Mr. Renwick was saying, because I am not an authority on 
constitutional law, but my understanding was tnat the rules of 
general application would apply. When you say you will not 

pi cence; sthabl!sbesstortheyvery existence of sthesxcor poration.in.the 
province and that is taking us a step beyond what we can do. 


Mow J. A. Taylor: It is one thine to’dacknowledee its 
being witeis another eto spermit it to.carrny on business in Ontario. 
I would just assume this company, whatever it may be--and I am not 
sure of the kind of company you are talking about--would be 
regulated the same as any other company. 


It may be we are creating a problem that does not exist. 


Mr. Crosbie: There are some very real problems. For 
instance, if the federal government has a rule on capital 
requirements that you can incorporate with $l million, and we 
establish a minimum of $2 million, what does that mean in terms of 
coming into the province? Can we insist they increase their 
capital to $2 million before we will register them? 


tepUcucnat ins algeeyarea.) 1] shavelnosopinion, sno si ilem 
conviction one way or the other. I would hope we could insist on 
the $2 million in that specific example. 


MCs ne laylOoreeaihat may not be as) important .q@We play 
acoundswith: whetherertc should? be’ $l million or $5 millions that 
becomes a matter of discretion, I suppose. However, how that 
company conducts itself is important in my mind. 


Mr. Crosbie: Where the federal government's legislation 
is silent, I think we are in a strong position to apply our laws. 
But where they have specifically legislated and said a federally 
incorporated company has certain powers or can act in a certain 
way, and we are attempting with our legislation to override the 
federal legislation, then I think we are in a much more difficult 
position. 


Mey ow rayon Apainyl presume, in) an varea-of 
Sonstitutionality . 


Mee Urosvie- Exactly. 


Mr. J. A. Taylor: Because the federal government may 
have chosen to occupy the field goes not mean it has exclusive 
occupation of that *field. It may be included in areas of 
PeOvincial jurisdiction. 


Mr. Crosbie: There is no question we are going to have 
to work very closely with the Attorney General's ministry as we 
formulate the actual legislative interpretation of the white paper. 


Mr. MacQuarrie: A question that comes to my mind with 
respect to the loan and trust business generally is the question 
of primacy of jurisdiction. Who has the ultimate say in some of 
these things? We see an awful lot of provincially incorporated 
companies becoming very large ana successful and extending their 
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services across the country on extraprovincial licensing and so on. 


llame still «leftuwithwatquestron=] inva sLestsotyprimacyros 
jirtsdiction®in this@par ticular hield, andeinivreweor icp cane 
outside banking in a sense, where the feds uncoubtedly have the 
field exclusively to themselves, just how far can we go and how 
far vean they eotoAs'Me Renwick said, Tf it comes to¥a- question, 
Let Usetestert anvehescounts. 


Mr. J. A. Taylor: When you deal with the subject of 
banking and then when you see the extension of banking services 
into areas’ of loan and trust, with ,thatgevolutionar vaptocess, ope 
wonders whether it is amending the Constitution, from a practical 
point of view, to include that as an area of exclusive federal 
JUrmsdietion. Iquestions thateposCure. 


If you accept that, then I can see what is happening in the 
financial community. We will not have any jurisdiction 
provineiallyvatvalil,  esiwerevoives inathisifieids 


Mr. Crosbie: Maybe the paper should have been presented 
because it dealt with this specific area. One of the issues 
currently before the federal ministry is the federal decision to 
incorporate or license wholly owned foreign companies. 


We have our restriction on shareholding in a company by a 
nonresident. The federal government has decided that 100 per cent 
ownership by a nonresident is acceptable. The question is, does 
that company have the right to carry. on business in Ontario when 
our law says not more than 25 per cent of the shares can be owned 
by a nonresident? 


Livan 


Mr. MacQuarrie: That is why I was wondering about the 
schedule B banks. 


Mr. Renwick: As I say, I am not being aggressive or 
belligerent® about 10.5 lf Gomo@ chink Ltisicwin sour |ULtod1 Cl Ongsrn 
this committee to alter what the law is on the question. We all 
know the questions of aliens are knife-edge, for example, in that 
case, and everybody can posit the kind of problem that creates 
that problem, but I do not think you should be taking a view of 
those problems. You should be asserting the Ontario position as 
against the federal position. 


Mr. Crosbie: I think we have done that in the white 
paper, very strongly. That is what we have done. 


Mr .) Renwick Yes.» Thens Wethinkia Poitier meter staistseore cd 
to court in order to be clarified, then fine, because everyone 
knows--look at federal legislation--all you have to say is the 
Constitution lawyers up there have spent a long time reinforcing 
their position on each piece of legislation they bring in. You 
will find they cannot do it under this and they cannot do it under 
that, and then they always throw in the criminal law as the 
cure-all for it. 


Ly 


We have to be equally jealous of our position in this 
matter. The reason I feel strongly about it is simply because we 
have to be able to control these companies if we are going to 
pretend that we are controlling them. The difficult problem for 
the committee trying to deal with the Astra/Re-Mor situation, if I 
recall correctly, was that the federal people simply refused to 
come to the committee. 


We dic not carry it all out, but there was a company 
carrying on business in Ontario. There were a number of questions 
Mhach=Lt Was not in anybody s interest to leave unclear ; from ‘our 
point of view. Someone may object and say, "Your constitutional 
Pawyecs in Ontario’ are®crazy,” but all right; then’ you resolve the 
questions either head on by a disputed jurisdiction or you can 
resolve them by reference, if it is necessary to clarify them. 


I do not care how it is clarified, as long as you know who 
is responsible. It is the problem of responsibility. In the Crown 
Trust-Greymac matter, I think you were fortunate there was a high 
degree ot co-operation between both jurisdictions. That is not 
always so, and it was not so in the Astra/Re-Mor situation. We 
cannot rely on co-operation as the basis of Ontario's jurisdiction 
memit. Wwe Can do it administratively, but not from that’ point -of 
view. 


Meee Chairmen: is there» dnythine further on C=1% 


Mr. MacQuarrie: We assert jurisdiction as strongly as 
possible. 


Mr. Renwick: That statute should not give an inch on the 
jurisdiction question. It may turn out otherwise down the line. 


Mr. Chairman: The granting of letters of patent 
incorporating a loan or trust corporation should remain 
wiecretionary, but’ the criteria to be satisfied by applicants for 
incorporation should be stricter and more clearly defined. 


Mr. Renwick: Mr. Chairman, I do not have any problem 
muenethatequestion, anda number of the criteria set»*out an the 
select committee's report should certainly be part of that method 
of gealing with the incorporation part of it. 


fethini’ the distinction whichsis fundamental in this 
Painciplesto meric, youvcan ¢0 one’ of ‘two routes. You canrgosthe 
discretionary regulatory route, or you can go the mandatory 
disclosure route. I think where we are deciding we will retain the 
discretionary regulatory mode of dealing with these companies and 
Puesplace i1t»starts 1s at»the inception or the companies. We are 
Beying regulation will®take the place of the kind of criteria we 
apply, for example, under the Securities Act. 


I think there is a little confusion that somehow or other 
timely disclosure or the prospectus system would solve a number of 
these problems. The fact of the matter is that it will not. We 
have to be very careful about the areas in which we adopt the 
prospectus disclosure principle and not think this will 
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necessarily solve problems that can only be solved by the more 
intrusive operation of a regulatory system. 


I do not have any problem with that as long as we pick up 
everything thet is in the select committee report on that same 
area, 


Mr. MacQuarrie: I have some difficulty with the select 
committee's report, particularly in respect to item (c), as shown 
under recommendation C-2, that it be no longer necessary to show 
public necessity ,in the location of theshead officeion satistyea 
general test of public convenience and advantage. 


To my mind those sorts of requirements were really desirable 
in the public interest. You just did not want-to have trust 
companies sprouting up all over the place in one location and 
ending up in a dogfight for business, like service stations, one 
on each corner of an intersection. I thought the standard tests we 
had discussed during the hearings were certainly desirable as a 
general rule. 


Mr. Hodgson: That speaks only to the head office. It 
does not speak to the branch offices. 


Mr. MacQuarrie: It speaks of the head office, that is 
Tighe. 


Mre ge Avetay lore iethinkethetwrsea.licGlongtogs  vreat 
degree, establishing public need and convenience, though in other 
areas you see it. Tney encourage people to break the law in order 
to establish that there is public need and convenience, whether it 
is listing! a product with.the,Liquor.Control, Board, of -Ontartoror 
whether it is getting a public commercial vehicle licence. 





I question whether it is really all that beneficial when you 
have a company that is incorporated by letters patent and there is 
that discretionary element. 


Mr. Breithaupt: The fact.1I wanted to consider was item 
(d)} thefmatters oiinopappeals lyinewiromeanr ec.usaletorenanted 
petition for letters patent. With the present constitutional 
framework we have, I wonder if it is still possible to have such a 
term. 


Our colleague Brother Renwick was on the committee. Do you 
have any view as to this appeal situation which the committee 
seemed prepared, at least at that point, to deny? Or is there any 
view in the ministry? It seems to me that to say no appeal can lie 
from that decision hardly allows entire fair play in the 
circumstances. 


MrecCrosbies olewi bietaketagorackaatort arly vVicwavouldape 
that as long as there is an appropriate hearing process leading up 
to the final decision by cabinet, the refusal to have another 
level of appeal from cabinet is not unconstitutional. 


Mr. Breithaupt: That clearly presumes a framework of 
certain steps, known to the applicants, which are followedwin 
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accordance with the authority of the persons responsible at each 
level. 


Mee Crosbie + -res, “tiraters correct: 


Mr. Renwick: I have never given much thought to it but I 
would assume that if the Lieutenant Governor in Council is the 
deciding body, that would not be affected by the charter on the 
exercise of a discretion. 


ijt cane iUstepespondetosMr. MacQuarrie s concerns about it, 
@ careful reading of 3.03 and 3.04 in the seléct committee's 
Beportawould indicate; *aseMry Taylor*=said, that*we ‘thought “the 
whole concept of public convenience and necessity was pretty 
hollow, that there was no real substance to it when you got down 
to finding out what it meant and that it lent a very real sense of 
arbitrariness. 


Thepresistraretoldsus*at ‘that time that no application had 
been refused on that ground, either for new incorporation or for a 
branch network, and so on. 


We did not try to do away with that question; we tried to 
substitute for it what we hoped would come to be considered to be 
relatively objective criteria against which you decide that very 
question of public convenience and advantage or necessity. 


We were concerned particularly ahovt the quality of the 
people, &irst with respect to their capacity to run these 
companies and, second, with respect to their business character in 
running the companies. 


We were also very much concerned about the protection of the 
public against some form of laundered money coming in as the basis 
of the capital for the companies, because it seemed to us that the 
integrity of the loan and trust companies was pretty high from the 
point of view of the infiltration of so-called syndicate money of 
one kind or another. I think that was one of the things we were 
trying to get clear. 


Certainly all the rumours and gossip you read in the 
newspapers surrounding Crown Trust and others would have led you 
to believe there were some legitimate grounds for apprehension 
about the sources of the money that was coming into the trust 
business. 


If we gave some substance to the terms "public necessity and 
convenience," if you want to keep those words, by saying that in 
determining that you must take into account these factors, you 
could reach the same result. I think we just opted to say, "Let us 
get rid of the rather mythological term and get down to objective 
eriteriac 


I do not care whether we keep or discard the terms "public 
necessity and convenience" as long as the criteria are clear. I 
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would prefer to abolish them because they tena to become 
meaningless. 


Mr. MacQuarrie: I can cerntainhky see-thatiside,ormic. 
am a bit opposea to discretionary power resicing in an individual 
inveituations Like that? I also believe Competition. 1s) one Om tne 
keys to a successful operation in any line of business activity. 
But at the same time I can recognize or see a situation 
developing, as one dia a few years ago, where trust companies 
became the in thing and you saw a press to incorporate a few of 
them. Some of them continued to operate successfully; others did 
not. 


I just felt that some test of necessity or desirability 
should be applied. Whether you approach it indirectly, in the 
ihanner Mr. Renwickusueeests, .or directly,.is.certainly nothing. 1 
am prepared to quarrel too extensively about. 


Mr. Hodgson: I remember very well we spent a long time 
questioning different trust companies. Mr. Renwick and Mr. 
Breithaupt were both on that committee at the time. 


Moe Renwick sail la yulore, 
Mr. (Hodeson): ;Weresyot noesons1t atethat Came? 


Mri Breithatpes awasanol Oneiteat, Chatypoint, ebutal 
recall leit. 


Mr. Hodgson: Anyway, we felt that trust companies-- 
MrtiaJdsaA. Taylore WY OuU,WerecChairinan,was.a, Matter Otel acte 


Mr. Renwick: You and Mr. Taylor and the chairman were 
seen walking down counting the cows on a great big estate at six 
o Clock#inethesmornine. 


Mow a WA play lore Weswer cainathesmin kings Darl Olires tmat 
is true, yes, the biggest shorthorn herd in England. 


Me .« MacOQvuarnie : Milkinge parlour ateithe-— 


Mr. Hodgson: They were the good old days. 


However, we felt the trust companies we incorporated here in 
Ontario after careful scrutiny had personnel at the head of them 
who felt it was an advantage to locate their head office in, say, 
London, rather than Toronto. It would be a more viable company. 


They had studied where they were going to get their big 
share of business in their head office. As Mr. MacQuarrie said, 
they could be starting up on any service station corner. It is 
their business where they put the branch oftices. This is their 
head office and they, felt that, if they could get more customers 
and do a more thriving business in Niagara Falls than they could 
in London, they should have the privilege of having their head 
otficetvatyithatts ocata ons 
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Mr. Crosbie: I think the recommendation is broad enough 
to cover the comments that have been made, certainly the clearer 
definition of what is meant by the criteria. The suggestion of Mr. 
Renwick of some definition that would pick up the concept in a 
ciearer statemert might handle the situation. 


Our! “basie,rconcern With this cecommendation is that -one of 
the prime matters you try to observe and control is the financial 
Viability of ‘the company, how good its business is. It seemed to 
Peeit is geri bicalowhemtthey: startup ithat «they :satisfythis. by 
producing some sort of management plan that shows they have done 
market research and they know it is better to set up in London, 
that there is a reasonable market there. 


It is just to have some confidence that, when someone starts 
a trust company, he has enough market at least to get off the 
ground and get running. 


One issue that has been drawn to our attention since the 
paper was written is that the white paper does not actually 
require approval for the opening of a branch office. A large trust 
company that does not have any capital problems is entitled to 
open a branch office where it will. 


You get the anomaly where you might have said to somebody, 
"You can open a branch in some small town," the market survey 
shows it will be a success and, six months after it opens, without 
coming to us a large company puts a branch there which might put 
the original company out of business. 


Mov pBreithaupt? Thissebecomes the »problem. 


Do you interfere in or overview the ordinary business 
Operations of a company when you say, to go back to our earlier 
discussion, ‘''For five years we believe we should watch you grow 
and have some overview that you do not commit the $100,000 it 
takes to open a full service branch in a helter-skelter fashion," 
and then leave the major companies to go about their business 
without the overview? 


iia? O..a sms 


Once any regulator attempts to second-guess every chief 
executive officer, exactly that result can occur. The small 
company with a head office in, let us say, Kitchener, since no 
company has one, wants to expand ana decides it wants to have a 
branch in Elmira, could suddenly be faced with, for example, 
Canada Trust or whatever, a major organization, including that 
Lownrome) WO0Ppeople inmsits next role of)-expansion, and it could 
Cause some hardship. 


However, if we are going to be into second-guessing 
everybody in that situation, you are certainly going to have a 
very busy office. 


Mr. Crosbie: We realize this conundrum, because it 
really is a problem for us. When you think of the matters you are 
going to look at in an effort to be even a proper regulatory 
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system and you are sitting there with perhaps some insight that 
there is no propez economic hase for that company to survive, then 
you are going to have to rely on a whole series of other 
regulatory processes "to control 1G: 


It really makes the job more difficult, because you have 
allowed it to happen. From a business point of view, maybe that is 
the better way to go. 


If you have some general rules here, as Mr. Renwick has 
suggested, that would allow us to require some minimal 
demonstration of market. Once that has been satisfied, they are 
otf and running, and we just have to live with the consequences if 
the market survey is inadequate or competition puts them in a 
tough spot. I agree, I ao not see how we can interfere to that 
extent. 


Mo Breirthaupt. No vait May -Derthelrarecsponrsi bli ly aisare 
ensure, under the Canada Deposit Insurance Corp. and the 
application of those rules, that each depositor is protected and 
the depositor knows the extent of the protection. 


Beyond that, so far as the shareholders are concerned, 
within an institution the responsibility, through their electea 
directors or the market deciding on the value of shares or the 
results that a highly paid senior staff achieves, is their 
business. It may be your business is to make sure, as in that 
earlier comment, there is a level playing field for all and the 
citizen-consumer-depositor is protected. 


It may be those are the two functions and we should not 
pretend that we, as a committee, or any administrative staff, can 
logically or thoroughly second-guess or, at least I would say, 
Overview the business decision of every senior executive in a 
trust company. 


Mr. Hodgson: It may be, if we did something like that, 
and a second trust company went in there, we shall stymie private 
enterprise, shall we not? 


Mr. Breithaupt: Certainly, that is one of the factors. 
What you may be doing is saying we are trying to protect-- 


Mr. Hodgson: You are protecting the company that is in 
there. Youare’ sayings “You haveball*®this®businessiand noi matter 
what you do, we are not going to put another one in." If they are 
not giving service, why should another company not be allowed to 
go in there? 


Mr. Breithaupt: Except the general feeling of-- 

Mr. Hodgson: You have two banks in there, do you not? 

Mc. Breithaupt: --overview and regulation and even the 
suggestion made as to the review and the approval, or at least a 


nihil obstat, as far as the appointment of a chief executive 
officer is concerned, is another one of the themes here. 
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How -ilanvissoOverrepolat ion fe oiling vto Weotinihis particularly 
applies, at least occasionally, in the attitude taken by, if not 
members of the ministry, certainly members ot the government 
caucus that less regulation is thought to be preferable. 


It is hard to set up that kind of framework, without any 
POW lEngcalor necoriewattachetstoidt.sit.is bard tochave something 
that will allow responsible persons to get on with what they do 
best--run a trust company or operate a business--and still include 
the citizen's supporting role. We all agree the government has a 
BenctaonrLotperiorm? in this battervaspect, 


Met eGillies:sAtethe. risksoferestatingathe obvious, 1 
believe the average citizen consumer believes somehow his 
investment or deposit in a trust company is guaranteed by the 
government. 


Mc. Breithaupt: Under Canada Deposit Insurance Corp. we 
have acknowledged now that it is up to $60,000. One assumes that 
covers--let us say 90 per cent for want of another guess--of those 
who have any money to place into ordinary savings accounts. There 
is the general understanding that the other 10 per cent, surely, 
are sufficiently advised and are able to deal with these matters. 
They know now you do not put more than $60,000 in one institution. 


We have moved to cover that generally. That is perhaps the 
proper role we have because the institutions are paying for it 
under the assessments that occur. 


Mr. Gillies: I am not sure the average person even 
thinks about the percentage of coverage. There was a tremendous 
shock and a disbelieving response to what happened a few years 
ago. They did not believe it could happen. When they saw their 
funds could be jeopardized, their reaction was to turn their guns 
on government: ''How did you let this happen?" 


While I certainly agree with your sentiments about 
deregulation and free enterprise, I think the average consumer 
prefers some regulation. They perceive theirc funds are secure 
because the government is in there with various regulations and I 
Suspect the public’ would opt: for this if given a choice. 


Heeebrierthaupt. lvexpect they would .tloo because they 
have been trained and encouraged and importunea to view things in 
that light. When there is fault ascribed, protection is sought 
through some general mechanism which is called in this instance 
the Ontario government. They believe the Legislature will do 
something about the problem. The $20,000 figure clearly was 
comparatively modest for what we would now call an ordinary 
citizen, because he coulda sell his home and put the proceeds into 
Zt and that)isorthof) thing. The $60,000 figure.may be sufficient to 
bridge that problem. 


Meet HodesonemsAtethe tamesotethe 1975 report on company 
law it was recommended that it go to $80,000. There was a sawotf 
feo UsOleercom=sLI754to 298394 saa. longetime.to! get a 
recommendation. A lot of people would have saved a lot of money if 
they had accepted our recommendation at that time. 
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Mr. Gillies* 1 do not know ifethis: information would be 
available, but I would be most interested to know whether this 
pattern has established itself in the market. I wonder whether 
most depositors now do not keep more than tne $60,000 limit in one 
ImMSeLoCuesoONn. 


Me i CJ@@AS Taylor? Ghat fewhy  yougneedwhotseogrenuse 
companies. 


Mr. Chairman: We have discussea item C in quite some 
depth. Possibly we should be moving on to C3. 


bie sore. me 


Mr J’ Renwick: P@have. just®one comment. 8 1*think this 
essential we adopt some form of the four criteria we set out in 
the select committee report as pre-incorporation requirements. 
They are the same criteria which must, of necessity, carry through 
to the registration of extraprovincial corporations and federally 
incorporated companies. They must also carry through to the annual 
licensing review of each of the companies. So, in a sense, we have 
come back to where we started. If we have really effective 
criteria of general application at all stages in these matters, 
then we are a long way down the road. 


The criteria are the fitness, both as to character and 
competence, of the proposed management to manage a loan or trust 
company; the assurance the persons who own and are providing and 
control the funds put forward to finance the proposed company are 
themselves responsible; assurance that a financially viable 
operation is proposed, and the readiness of the promoters to offer 
a broad range of loan or trust services to the public. 


We want to express the intent that if those four points are 
satisfied, incorporation should flow more as a matter of course, 
recognizing that a company may have to start in a modest way but 
should have the ultimate plan to provide a well-rounded operation 
in the fiela. We came out specifically against limited purpose 
trust and loan companies that were to be incorporated only to 
serve very specialized interests. It may well be that someone can 
improve on either the language or the criteria, but that is not a 
bad starting place for what we were trying to get at. They have to 
Carry, tnrovucnr ar ali stages: 


Mr. Crosbie: The four points Mr. Renwick has paraphrased 
from the 1975 report are fairly consistent with what we have 
talked about in the white paper, and even in the current 
legislation. The amendments in 1982 were more specific in 
character, I have no problem with this. The language in the fourth 
point about providing a broaaq range of loan and trust services 
‘within a teasonable time’ a's! Vacuels = *do not know wwhateeche 
committee had in mind. Is five years a reasonable time? Or LO 
years? 


J bigbas UeWine Paks Taylor: I would say that would be a normal 
gestation period for government. 


The report that some of us on this committee embraced a 
decade ago is not only relevant but probably timely. 


Zo 


Mr. Breithaupt: As a committee, we may want to observe 
Enat IHeour fr epor C% 


Mr. Mitchell: Have we now moved on from G2? 


Mr. Chairman: We are thinking of moving on, unless there 
are any more comments from any members. 


Mr. Mitchell: We have dealt with the 1975 select 
committee on company law report. With regard to the recommendation 
of the Trust Companies Association of Canada about "character and 
fitness provisions such as those used by New York state," do the 
principals in companies such as this go through the same clearing 
process as real estate brokers, for example? 


Mee Crosbie: yes, -fhey do’ 


Me. Mitehnetl: 'Thateproposalois’ being*®addressed, isit 
not? 


Mee cCrOsDie- ut adpn teiedosnoteknowstherspeciticsyofethe 
New York tests. 


Mie rirecheli a Nowe but astiar las character’ is! concerned. 
Mrs Crosbie: Character, yes, surely. 


Mew tepechedil= [hated s*currently done. The? same” process 
is followed, that is, the normal clearing through the police 
network and so on? 


Me= Crosbie: Yes, that happens. 
Mewachalelan-) We Should Curn. to ‘Co 


“Corporations starting a business in Ontario shovld begin 
with the minimum powers of a loan corporation and should be 
entitled to apply for additional powers as they demonstrate their 
commitment and capacity to fulfil them. The estate, trust and 
agency powers of a full service trust company should only be 
granted to those corporations with demonstrated capability in 
those areas and the necessary financial resources and other 
cea lvEacations? 


Meceiirceneial srt myeteading is. Correct! i twappearsmthat 
in this case the select committee recommended more leeway than is 
being proposed in the white paper; i.e., section 4 would appear to 
me to go beyond what is being stated in recommendation 3 in the 
Se CensTone ore ull service =Am.l correct in my’ teadingvof that? 


Mr. Crosbie: I am not sure whether the select committee 

in 1975, when it talked about the competence of management, would 
make wit--a condition ofthe’ original incorporation that ‘they have 
Lnemcapacttyvat. thate time sto- carry Out the broadirange tof trust 
services they are required to undertake to provide under section 
4, or whether as part of the process their plan for introducing 
trust services would also be a plan to show how they would train 
staff and develop them or bring them on board. 
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Lf ptoisathe #lateeresintenoretabion, «1 teuscenoOceincous wet ent 
with what we are saying except that we have said we would check 
that. We would want to be: satisfied that any facG, the planghace been 
implemented. 


MoasMitenell: Thatwis atichiive. OlUmsDlLODOSdig acu Lereada ut 
quite straightforwardly, is that as the company: shows 1t 1s Tabte 
to do certain things within the criteria established, additional 
powers or authority will be given. 


I just read very simply, unless I was reading it wrong, that 
section?’4esaidethey wih! startdobiswith,,ot.wiil bave. within a 
reasonable time, all of those powers. 


Me. Renwick: My problem with this matter is sort of the 
Carrot-and-stick problem. You may very well get people who say, 
"We'do not ever want to get into the estate, trust and agency 
business.'' They would rather just be in the financial intermediary 
business. That is where the money market is and all the rest of it. 


Regardless of what some of the well-established trust 
companies say about their readiness to perform the estate, trust 
and agency business, everyone knows there are serious financial 
burdens going on, let alone finding experienced people to do the 
7OLe 


My problem is that because of the way the government has 
worded its recommendation C3 in the white paper, there will be 
very little incentive for people to carry on what I have always 
thought to be an essential part of the privilege of being a trust 
company; namely, to have estate, trust and agency business. 


Mr. Mitchell: What you are saying basically is that a 
trust company has certain areas in which it can operate and it had 
better be prepared to cover the full range rather than just 
picking off the cream. 


Mr. Renwick: They started out with the fiduciary 
obligations more than the financial intermediary business and now 
it is the other way round. The way this is worded, a lot of people 
would say, "That is danay, because we do not really ever want to 
get into that game anyway."' 


Mr. Crosbie: Our perception of it was that the real 
inducement to provide the trust services is to get the name 
NCpusteo0lo er ants ditto. heii DephrOnigcOnmwi dice Denna Sala yaaLUL DOU 
to be a vague undertaking to provide the service at some time in 
the future, they may in fact give you that undertaking with no 
intention of complying with it and five years later it is still a 
trust company but it has not done anything. 


Ours puts them in as a loan corporation. If they are serious 
about becoming a trust company, they have to demonstrate it by 
growth and development of the services. Perhaps we are looking at 
the same goal from a different perspective or with a different 
approach. 


Mr. Renwick: In very specific terms, are you saying that 
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when they move from a loan corporation to a trust company it would 
also mean moving to provide them with section 115 ana section 116 
powers as well? In other words, they would be loan corporations-- 


MoemOCrOsbire se R1Sht upeuntalethat: point. 


Mr. Renwick: --and they could not have the use of the 
SS eS - 
term “trust in their name. 


MpeecCeOsbiere hata st piechts 
m= G0 as tre 


Mr. Renwick: And people who deposited their money would 
merive onby*Che protections °of the mature vof «their deposits apply 
eo loan corporations. “Ami l “correct? 


MrreCrOsuile.= (hat, is-correct. 


Mr. Renwick: I cannot find the loan company one. 
sections 115 and 116 are peculiar to the trust companies in the 
fiduciary business. The equivalent loan one is-- 


Mr. Crosbie: Trust companies' powers, section 11l? 
Mrs KRenwicko@wlss rtysection i111? 


MemeGrosbnIre: tistartstatesection®lll, 1 believe. 
Section 


Meyehenwick- BNO; ¥sectionseiL> andillL6eclearly set.out 
the trust nature of a deposit and a guaranteed investment 
certificate. 


Mere Mitchell: Mrs "Renwick, are you reflectine back on 
those comments that were made, I believe, by C. Wallis King? Mr. 
Breithaupt also mentioned Municipal, where they had said ETA was 
not a good part of their business, but they were in fact moving to 
expand it. Is that the sort of connotation this select committee 
paragraph referred to? 


Mr. MacQuarrie: I was wondering, as a supplementary, 
whether Mr. Crosbie or Mr. Thompson could outline the type of 
services that are peculiar to a trust company--in other words, 
services a savings and loan company cannot provide--in addition to 
the ETA business. What about corporate transfer agents? What about 
company pension plan administrators, this sort of thing? Can you 
give us a broad-brush run over what a trust company can do that a 
Savings and loan company cannot? 


Mr. Thompson: Mr. Chairman, the proposal we were 
advancing for a new company was that the savings and loan would 
basically be a deposit-taking and debenture-issuing institution. 
As it demonstrated its competence it could ada what is called 
agency powers, which are already contemplated under the act; they 
could be as simple as providing for a safety deposit box or the 
Holding -Olssomestormsiof securities insan, agency account .. But. they 
would gather experience in this type of responsibility to members 
of the public, and the trust company per se would act. 
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That would not include at the present time the ability to 
act as a trustee under a registered retirement savings plan or a 
registered home’ ownership plan; that) is still a trust function by 
means of the Income Tax Act of Canada. 


Mer. MacQuarrie: Just runvthet past me vagain. eA Cruse 


company can now be the trustee of an RRSP or an REOSP? 


Mr. Thompson: Right. 


Mr. MacQuarrie: Savings and loan companies cannot? 


Mer. Thompson Not unless there, 1s a 0trustee that isea 
registered trust company. The way it exists now is that life 
insurance companies can provide registered retirement savings 
plans directly, as banks can; and trust companies can, provided it 
is a trust type of arrangement, that there is actually a trustee. 


Now, if banks can do that function--and really what we are 
talking about is a savings and loan corporation rather than the 
old concept of a mortgage company--I think it would be worth 
discussing with the federal authorities whether they would extend 
that to it, because we were really trying to say from the public 
point of view that “if “you go cvinto a strust company pingenestutuce, 
heaven knows how many years down the line, there should be a broad 
range of trust services as estates, inter vivos trusts, etc., 
available to you and being offered generally to the public. 


Mel breithatpe. Yet, atwuniscs point surely) genunbereomsenc 
companies that have been incorporated so far have no likely 
intention of ever offering a full range of services that result 
perhaps from family investment opportunities or the use as a 
vehicle for that kind of personal business operation. 


I will not name names because I do not know the particulars 
of any of them, but it seems to me a number of them were 
incorporated more for personal or family opportunities, and were 
all quite appropriate to do so, and that side of the business was 
likely not expected or planned for by the majority shareholders 
Or, inaeed, the sole owner as I Suppose could often be the case. 


Mr. MacQuarrie: Some of them were really incorporated 
for a single purpose, i.e., administering company pension plans or 
registered retirement savings plans and that type of operation. 


I was just trying to get a distinction between what you 
propose be the functions and powers of a savings and loan 
corporation as opposed to a trust company, and how we then 
encourage savings and loan corporations to get into the trust 
business on a broad sort of base. 


We talked about the minimum powers of a loan corporation. 
Frankly, I am not as familiar with the sections of the present act 
as perhaps I should be, so I do not really know what the minimum 
powers of a loan corporation are or what you propose them to be. 
As I gather from what you have said, the savings and loan 
corporations are mainly to accept deposits, issue guaranteed 


fas 


investment certificates or some sort of similar paper, and that is 
about it. What about the lending aspect of it? 


Mr. Thompson: Some of them are what is termed wholesaie 
in that they go not have the deposit-taking as a demand money 
operation. They may not even have that, but they are allowed to 
issue a form of debenture. They can do it on a term basis. Within 
Boat concept T*think’ you want at) to’ act sort of as a mortgage 
corporation, lending residential mortgages out and taking money in 
by debenture. A number of these operations are. 


We were coming around from the point there are probably six 


trust companies that really do not offer any form of trust 
services. 


ie Drehehaupt yale yemayenever have intended to in their 
development. 


Mr. Thompson: Yes. 
Nomeorelvhnaupt air supposerthey are quitegcontent. 


Mor lhompsonvel thinketnere, wsiclearly more value Coethe 
term ''trust’' in the corporate name. 


Mr. J. A. Taylor: As I see the white paper proposal, you 
would have your deposit and loan corporations createa by letters 
patent and then at some point, on application, there would be 
supplementary letters patent that would extend the trust powers of 
Corporations and with that a change to include the name "trust, 
Merichat git: 


Mr. Thompson: Yes. We have an intermediate step there. 
i) alain. 


Mr. J. A. Taylor: The powers are limited initially and 
the name is also limited. 


Mr. Thompson: Yes. 


MogsvaGiretay bomoghowsadowyouyhandle texisting, Loan and 
trust companies that do not really function as trust companies? Do 
you grandfather them some way or what is the proposal there? 


Mca Gihompeoncml sthink.we«would initially. Obviously .they 
were incorporated under different legislation and you would have 
to grandfather them, but I think we could use moral suasion to 
encourage or direct them into one path or the other. 


Mr. Renwick: How many would there be? 


Mosubbompson wis, “hothinks~Six sare nealLhy providing jo 
trust services whatsoever. 


Mr. Renwick: But they are using the name "trust." 


Rite. Thompson: Yes. 
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Mr. Crosbie: There are many others that just have 
nominal trust services. 





Mr. Breithaupt: Wovid you foresee any new company 
applying for tne trust designation immediately, with a commitment 
to provide a full variety of services within a certain period of 
time, or would you expect all future startups in this business to 
be as a loan operation? 


Mr. Crosbie: We have taken the position, having been 
asked that question before outside this committee, that if 
somebody is prepared to come forward and demonstrate they have the 
Capital and they are buying the expertise and are able to open the 
door with a trust service, we would recognize that. 


Mr. Chairman: Mr. Boudria has been very patient, and he 
may forget the question if we do not give him the opportunity. 


Mr. Bougria: I have already done that, but I have 
thought of three or four new ones. 


Mr: Chairinan= In? theetuliness: of2time-. 


Mere Boudria: [famvtcyinge to clarity theerolevor «this 
loan corporation. In one aspect, you say the trust company, for 
instance, will be the type of institution that could handle 
registered retirement savings plans. On the other hand, we know 
such people as mortgage brokers have been delegated RRSPs by trust 
companies. What stops someboay's trust company from handing that 
power back to a loan corporation to which you will not give it in 
the first place? They end up having it anyway, the same as they do 
now. 


There are mortgage brokers in Ottawa selling RRSPs. I had 
CUE OUC San ad=in “Ehe*paper@toesnow tCovyou, but Perel tete anemy 
office. It says ''Trust company RRSPs" and "So-and-so's mortgage 
company" and it sells them. 


What stops them from doing that now? You can have a loan 
corporation essentially doing the same thing as a trust company, 
so why not call it what it is? On the other hand, this estates, 
trusts and agencies business they do not want anyway, they may 
never want. 


Mr. Crosbie: I think that is another question, whether 
Or not trust companies or loan corporations should be allowed to 
take deposits through agents. It is quite common for the trust 
companies and the loan corporations to have agents in effect 
soliciting the money*and forwarding 10 fo the corporation, ange. 
suspect that is what you are talking about in the RRSPs. They are 
just acting as agents to sell the RRSP. What you actually get is a 
document administered by the trust company. 


Mr. Boudria: But you still have all the transactions and 
everything being done by-- 


Si 


Mr. Crosbie: By an agent who happens to be a mortgage 
broker 3 


Mr. SOUCT Tar sYes In this particular case, -butuwhat a! am 
getting at is here we are looking into all these ways to ensure 
shifty people are not party in any way to trust companies and so 
forth. Yet trust companies delegate this authority back to people 
who may have fewer qualifications, no qualifications, or unearned 
qualifications in the case of loan corporations, because those 
will be sort of probationary outfits so we can evaluate just how 
competent those people are. 


Mr. Breithaupt: But we cannot run every aspect of their 
business. 


Mee Gheirmanreorhatviser tent! Pethink they ‘assumed ‘the 
responsibility when they had these people. They appointed the 
agent, and they assumed the responsibility. 


Mr. Boudria: Following on from’ all of this, one feature 
of this two-step affair would be that the ultimate goal would be 
the trust’ name. There is a prestige attached to this which is 
important in the eyes of the consumer and all of this type of 
thing, and it has a lot of inherent value attached to it in the 
pactathatJitais called artrustecompany. 1s thatfnot 1justva 
temporary phenomenon? 


For instance, if all of a sudden we had a whole bunch of new 
loan corporations, would the name ''trust'' not gradually decrease 
in importance? The adoration would be directed to the new animal 
called the loan corporation. After all, they issue guaranteed 
investment certificates and do all those other nice things that 
consumers generally want on a day-to-day basis. 


Moy Crosbie: SAllel?can say ~inereply*is that’ theyvalready 
have been around for approximately the same length of time and 
that adoration of the trust companies does not seem to have 
diminished. The loan corporations are still seen as the less 
desirable corporate form. There does seem to be some magic in the 
word "trust'' in the eyes of the public. 


Mr. Boudria: But you would be increasing the numbers of 
loan corporations and making new corporations go that route pretty 
well automatically, not counting the exceptions you referred to 
just now. Generally speaking, they would all start off as loan 
corporations, or most of them would. You would therefore have more 
of those as opposed to the full trust companies. 


Would you not be getting back to what occurred a few years 
ago when trust companies started? People all of a sudden began to 
Pavel dstalmostt the samesas enewbank and this! asHokays “Swill 
you not have a situation now where people will be saying, "Loan 
corporations are almost the same as trust companies and this is 
okay.'' That other step becomes of no value. 


Monmcroshive-» it, could, happen. Of course one direction 
in which the federal government was heading was to discontinue 
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registering trust companies and just have savings and loan 
eer porations. 


Moms Breithaupt; That incorporation sas ya cight? 


Mr. Crosbie: I am not sure what, they were doing there, 
but they saw the problem we are facing of having trust companies 
incor porated wirich “in fact were not trusts., Lf jthey just went, to 
savings and loan at the federal level that might tend to create a 
more acceptable image for loan corporations at the provincial 
level. 


Mr. Renwick: There is a very real difference though. If 
you deposited your money in a loan corporation before there was 
any CDIC, you were simply an ordinary creditor. If you put your 
money into a trust company you had money in trust and there were 
assets set aside to meet that responsibility. Now you have raised 
the limit, I do not see a hell of a big problem with us giving 
serious consideration to forgetting the loan incorporation part of 
it entirely. We could let it go by ordinary, everyday 
incorporation and organization. 


Mr SabredthaupG: shorn fa) loan .conporation. 


Mr. Renwick: You could make a case for letting that 
go--protecting the special and particular nature of the trust 
corporation. 


Mr. Boudria: You were talking. about the history of the 
trust name and the fact the loan corporation also had a long 
history, although it is not one that stands as well in the eyes of 
the public. The CDIC is a rather recent innovation. Would it not 
again act as a factor to change that perception? 


Mr 0 Crosbiecslathinkgsotal«havewEo agreée.a1To what extent 
is another question. 


Mr. Boudria: The two-step affair still makes me wonder. 
Mr. Chairman: Have you concluded? Mr. Renwick. 
Mr. Renwick: Ishavesnothing turcther., 


Mr. Chairman: With that, being no further questions on 
C-3, we should move to number 4, on page C-5. The minimum capital 
for the incorporation of a loan corporation should be increased to 
$2 million and the minimum capital for a full-service trust 
company should be $10 million. Existing corporations that do not 
meet the financial criteria would be given time to do so. 


Mr. Breithaupt: Are there any corporations at the moment 
that have simply the minimum capitalization? Or have many of them 
moved up, so you would have very few caught by this new provision? 


2. noan 


MruiCrosbie: As to, use) ofa the, word, trust, sthererarce 
quite a number of trust companies that do not have the $10 million. 


es 


MECH snespecteto the movencntertani2 mit iion «Mr ~ Thompson, 
are some still below $2 million? 


Mie SOM pSOn< Ees.p Chere? ares. 


Mr. Breithaupt: Are the ones that are: below the $2 
millionsin thategroupyor six ,-thatwarermnott planning to-go into, the 
full trust operation anyway? 


Mr. Thompson: I WOUWLG. fCh i nikerthner eb iiss one 
Mr. Breithaupt: Or at least several of them might be. 


Mow ‘chompson? On (the fOnvtar 10 tscete: there varie) two itrust 
companies and one loan corporation below that minimum. 


Mr. SoMiel Ghaupt: gare chhey bin Lthat erouprot tsix? 
Mr. Thompson: Yes, none of which are-- 


Mr. Breithaupt: Anyway. 


Mr MacQuarrie: In this, when you speak of minimum 
capital, I take it you are speaking of subscribed share capital, 
either common or preferred, are you? 


Mme thompson 2 We tarveval lowing “themcto include retained 
earnings in there if they have a plan to bring it in permanently 
as capital and if it is not subject to being taken out. 


Mr. MacQuarrie: This is what 1 was thinking about. You 
can see a company ending up with fairly substantial capital 
holdings in retainea earnings and the rest without increasing its 
original capitalization, and you propose, then, to allow retained 
earnings to constitute part of the capital. 


MgesebEelenaupe: wate least fasethey would get ato =the next 
stage. 


Mr. MacQuarrie: Are you differentiating between common 
shares and preferred shares in the capital setup and the terms 
attached to the preferred shares, whether they are callable and 
the rest? A company could come in with a fairly heavy subscription 
in the first instance with shares that are possibly callable in 
the preferred sense, and their initial capital subscription could 
go down over the period although their capital structure might be 
entirely satisfactory. 


I do not know how you envisage the situation of a company 
ectarting .Ortawrechethis *capita lebasesand Lhow that’ capital base/jis 
likely to be affected by corporate manoeuvres. 


Mr. Thompson: We were proposing here probably not to 


adopt the term, but the term used in the act is "permanent 
eeanitals,. | 


Mr. MacQuarrie: Permanent capital. 


34 


Mr. Thompson: That would be, to my way of thinking, by 
common Share only, so it was permanently locked into the company. 

The question of preferred shares and all the features that 
have been appearing recently, such as retractable preferreds and 
so on, I think is a matter that would have to be addressed in the 


determination of the borrowing base to determine the multiple that 
would come’ in and (inaudible) working on it in that base. 


Obviously, even with shares that are subject to redemption 
at a fixed time, to some degree you are relying on management's 
ability to replace that capital. If you have a borrowing multiple 
based on that capitals) certainly would tChinkewithinytinecrycars 
of that cedemption period coming up you should have a plan either 
to replace it with permanent capital, if we can use that term, or 
to have another issue there; otherwise you have to start reducing 
the borrowing. 


Mr. MacQuarrie: I just foresee a few complications that 
could arise in this relationshi pito| capital. 


Mr. Chairman: Mr. Thompson, may I ask a question? Are 
you going to be able to recommend approval of a lesser minimum 
Capital in specific circumstances? 


Mr. Thompson: Yes, 91 think *wemeould. WhaGenc-sr é 
concerned about particularly--and I do not think we have 
emphasized this--is the regional type of operation, which may be 
very valid within its own area. Once you say "region," you ask, 
“What area de> thaws 


Mr. Chairman: A remote area. 


Mr é Thompson: Yes) (Butiwe have tgbvensa plot ofgthoughejto 
the concept that if someone in a smaller city in Ontario than 
Toronto wanted to operate within those bounds and offer a full 
range of services and if he had the competence, the expertise of 
his people, etc., the criteria for this are something thatl.think 
can be explored and recommended. 


Mr. Breithauptveso gat (eh isaepoint 1 bayou sar escaingato 
keep $1 million, you are going to impose certain conditions, along 
with $2 million for some responsibilities, and you expect a third 
step of $10 million for a tull-service operation. 


ee Thompson: Yes, 


Mr. Breithaupt: As I read the recommendation, jand 
following those comments, really the minimum capital for 
incorporation would be $2 million; but you just talked about the 
cegional situation, which would perhaps bring some exemption. If 
you say something is a minimum, would it not be fair to say that 
in the first place? 


Mr. ThompsonseNoyligam sory: 


Mr breithaupt® Didei®not quiteosect themthrususor sour 
remarks? 


Se, 


Mr. Thompson: No. I was adaressing the $10 million. I am 
sorry. We would say that $2 million is the base. 


Mee sbheuehaupG: Slmganyweevent. 
Mr. Thompson: Yes. 


Mr. Chairman: My concern about this particular problem 
would be that if you had, as you say, a regional company, and it 
nace tO. forrr om, say, eo2em1 llvonuto. $10 million) :weewould be 
encouraging some people to go in there and actually take over the 
trust company and switch all around, and that is really not the 
mocenty Or. it. 


Mes EHOnpsOn; =NOySThateis a very dificult ss mt vuation:to 
deal with, because the company with, say, a $2-million capital 
base may be operating within its own community very effectively 
and very well and it may have no plans, except maybe to move out 
into another township or something. I say the option is still open 
to offer a full range of services within that region. 


That brings us to our other recommendation, though, that we 
do not want to force sales of good operations, because it will 
bring other people in; but it comes to another operation that we 
are concerned about, which is branching. We would like to have 
some say in the financial cost of a smaller company opening 
branches, not necessarily to the dqegree of saying we want to 
second-guess management as to whether they should open a branch or 
not but to see the financial impact on the paia-in capital, 
because we know it is at least three years before it becomes 
profitable. 


You sort of juggle all these things, and we are hoping we 
have set out here some of the considerations we would like to take 
Apnto account. 


Morey. briei thauptes Fors. example;,dsunot one.of thes trust 
companies--a smaller one, but which offers a full range of 
services--in the Ukrainian community? I do not know the name of it. 


Mr sthompson: 3 Yess lL dovnot recallithe name; 

Mr Cha@irmane. Wechave: it..That. is. our problem. 

Mr. Breithaupt: Which name was that? 

Mr. Chairman: Community Trust. 
tee; UO sp, i. 

Mone bthaupies Communit yelrustas Let us say, Or 
example, there was an interest in the Kitchener area shown by 
people of Ukrainian background and that the services of this 
company would be appreciated and convenient and useful. Therefore, 
euplaimiotticeamot: necessarily: a.full-service,operation,..might 


well be available to service that group within my own community. 


This is the kind of step forward that you would think would 
be encouraged by everyone involved. At fairly little expense a 
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population would be serviced to their liking, even though within 
our community full-range services may be offered by half a dozen 
oi the major trust companies and lesser services may be offered by 
five or six others. So you ate going  tosreteinto  puessinge! 
Suppose, as to whether that particular market could be served or 
whether there would be an interest on both sides--the population 
and the trust company--in that kina of example. 


Mr. Renwick: I certainly think it is somewhat illusory. 
The question of the initial capital on incorporation does not 
Carry much advantage at all, to my mind. I think there are more 
disadvantages to it, from what both the chairman and Mr. 
Breithaupt have said. 


Outside the metropolitan area I would rather see a trust 
company start up on the basis that it intends to be a regional 
company with a full range of services, rather than to be hit with 
an arbitrary requirement of moving from loan corporation status to 
trust status at $10 million or to be faced with something called 
special circumstances from the bureaucracy. 


I would be inclined to think we should be more interested in 
stimulating this kind of development, regardless of the difficulty 
we perhaps cun into with-- 


Mr. MacQuarrie: It really boils down to the question of 
whether the capital requirements advocated here are reasonable. 


Mr. Renwick: The $10 million may make sense on some 
inflationary values. Even less than 10 years ago we recommended 
that they eo to only ¢1-5°million. 


I*do’not see -it#as%a protectionmtor! Chespublician: the Longs 
run: I°think 4t all> chev otherPceriteriaiar ent heresethereiis 
something very arbitrary about going to that high a figure. 


Mr. Chairman:° But iseminimum capitaienoty helprulyinsthe 


borrowing leverage you have? 


Mr. Renwick: Yes, but the jokers who want to incorporate 
the company are going to know that if they want to get that 
leverage they have to have the dollars to do it. In other words, 
they have to have X number of dollars in there before they can get 
X number of dollars on deposit; and to get X number of dollars on 
deposit means what is the use they are going to be able to make of 
the funds in order that they can take the spread? 


I think it works itself, rather than by our imposing an 
arbitrary fiseure? oneit. 


Mr. Crosbie: I know. We have had discussions with a 
regional trust company and that is their very position. They are 
serving a certain market and if they had to have $10 million 
capital they would not have enough market to service it. Their 
borcowing ratio, the amount of deposits they would have to take 
in, just is not there. They are not planning to do much in the 
Crust area. 
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Petiinkevie 1 lUamlil Ton tor full—service regionals trust 
companies could very well be too high and I am concerned about 
that. We would be quite happy not to specify the $10-million 
limit. If there were a $2-million bottom with this connotation 
that you have to have some sort of plan or commitment to becoming 
Seer usenCcOoMmpany, su Chinkwonat in -1tsel tf would icarrys -aniob lication 
to capitalize to provide the service, because you have to have-- 


MroRenwick: Ido not think regional “Ps'*a™pr oper 
distinction, if by "regional" we mean a place outside the 
metropolitan area or something like that. It seems to me I should 
menavle toe Starteeupya trust company in Toronto if 1 feel I can 
meet all the other requirements except the $10 million one if I 
weno ew Oma al Cas Ce up, 


Mr. Crosbie: I think Mr. Thompson used the example of a 
regional company within Toronto, so I would not rule that out. 
Just the example I was talking about was outside Toronto. 


Mr. Renwick: I am sorry. I missed that. 


Mr. Crosbie: The same problem arises that if you are 
Operating very successfully, maybe with a $5-million 
capitalization, it is unreasonable to require you to expand beyond 
your capacity just to meet some arbitrary definition of Success. 


Moe otene nauplre i hase is athe problem, Tsthink, (ehat 
troubles me as well: the idea that there is something magical 
about the-fieurevot $/0*miriion. 


To look, for example, at Mr. Boudria's reminder that there 
is no trust company in his constituency, if a number of locals 
wished to form the Hawkesbury Trust and get on with doing whatever 
they would like to do, or if the Ukrainian population in Kitchener 
could be well served by a branch of Community Trust and if they 
would like to make those arrangements, surely this is something we 
should stimulate, instead of setting the capital requirements so 
high that both of those opportunities are met simply with a branch 
office of a major trust company. 


DUpisenocm_ hats this iseesbad thing, becavsempit thati area was 
not being served by any trust company, it would be fine for a 
major one to open an office, shall we say, in Hawkesbury. But to 
set the capital requirement so high that it is impractical for 
Poca lepeople invthe @reato get this opportunity and that’ the 
growth really will be met only by the larger companies because of 
what we have done seems to me to be unfortunate. 


Mr. Renwick: There are real dangers for the bureaucracy 
of charges of favouritism, that people will say, "Well, those who 
have met the special circumstances and got in under the $10 
meilvon obviously had to be Tories to get=there:’ You would’not 
want to be charged with that kind of favouritism. 


Meee Chairman. bpULeL nee acts Oty Chesmatterk isi Chatiwesare 
giving the registrar some discretionary powers. 


Mr. Renwick: But every time you allow a very special 
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circumstance you are going to be subject to the allegation that 


there -ishsome kindrofifavour itism ine that joperalion, sang 2 
consider that the clinching argument. 


Mr; eCrosbiex Apposition, 1y.could recommend Conthe 
committee is that at this point we remove the $10-million figure 
as a requirement and suggest some concept that the capital 
requirements for moving into a trust company would have to be 
consistent with the needs-- 


Mr. Renwick: Consistent with and appropriate to the-- 


Mr. Crosbie: Yes, and that we carry out studies to 
determine what they are, because I think a little more research in 
this area might determine that certain facilities require certain 
capitalization. We have not done this with the $10 million, but we 
may tind that a regional trust company, whatever we mean by that, 
could provide:full services on va recional basis: for u$3mrlt rouror 
$5 million. If that is the case, obviously we would not want to 
force them to the $10-million limit. 


Mr. Boudria: So it would be somewhere above $2 million. 


Mr. Crosbie: Yes, $2 million would be the minimum, and 


we would do some more work and maybe be able to establish 
guidelines or regulations at a later date once the-- 


Mr. Renwick: There would be nothing wrong in saying that 
the capital should be appropriate to the plans of the organization 
and in any event should not be less than $2 million. 


Mr. Crosbie: Yes. 
Mra gRenwicks So vyouRcanyprovide. that vkindsor support. 
Inter section: sFlexipsley. 


Mr. Boudria: How are you going to make this apply to the 
extraprovincial corporation? Suppose you have one that is licensed 
now in Ontario and is incorporated in Quebec? 


Mr. Crosbie: I think we are in total control with the 
extraprovincial ones because they cannot come in unless they meet 
Our requirements. 


Mr. Boudria: What if they are already here? 


Mr. Coosbieiolte 1st the! samel as: thesprandiachering 
clause; we have the same problem whether they are extraprovincial 
oc not. If the law comes in and says that to continue carrying on 
business in Ontario you must have $2 million, we may give them a 
grace perilodjoa number sof*#years to getmupyritor$2 million .Jiledoanot 
think many of them would be that much below it. 


Mr. Renwick: If you take a different approach to it you 
minimize the clash with the federally incorporated capital 
requirement. 
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Mr. BOUdT ba: Let tus yLooksat ‘Ghat. one, «then, the 
federally incorporated one. Suppose there is a small one providing 
an excellent service in Ontario and it just does not intend to get 
any bigger than it is now. 


me e2 Up. ms 


Mr. Grosbie: .Part of our «discussions with the federal 
government will perhaps be an effort to convince them they should 
establish the same criteria. 


We did this, for example, on the insurance companies. It has 
not been formalized but we have reached general agreement. Any 
province being asked to grant a licence to an extraprovincial 
eorporation-can requiress3 million capitalization. 


If a province thinks it can get along with smaller 
capitalization for its own companies within that province, then it 
is free to do so. However if it an outside company comes in, 
everybody is agreed we can ask for $3 million capitalization. 


Mr. Boudr tac Arne yousconfident -you will cetathat kind <of 
co-operation too? 


Mr. Crosbie: Yes. 


Mr. Chairman: There being no further questions on number 
4, if we could move-- 


Mr. Renwick: I would be concerned about it being 
anywhere nearer $5 million; I think a couple of million is not a 
bad place. 


Mr. Chairman: We are on page C-/, dealing with number 5: 
"The powers and functions of every loan and trust corporation 
cartying on a business in Ontario should be reviewed annually." 
Any comments on that by any members of the committee? 


Mr acbrieithaupt:s1f T.could.go back fora moment: with 
respect to recommendation 4, do I understand now that the kind of 
thing ovr research people will be doing is writing up the 
observations we have made, with the response of the ministry that 
this $10 million is going to be no longer their goal but they are 
simply going to reconsider? 


Meewecnaieman . (nat sis tieht. thatsts what i understood, 


Moeebreithaupt ) Thisgiss@the kindpotgthingsweawillethen 
see as their summary of what we have exchanged. 


MesoChairmans.Yessul .bellieve.so. 


Mn .aVan Horne<,.With no. further discussion.at that point; 
peechatewhatewesare sticking.to, /Ofs--- 
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Mr. Chairman: We can refer back to it if we want to. 
There is nothing that-- 


Moe ‘Van “Horne: it Asser not curminsscone, 
Mr. Ch@irmaw; No, nor yet, 


Mr. Renwick: On this annual question, perhaps I should 
ask what is meant by annually. That sounds like a silly statement, 
but-- 


Mr. Chairman: Once a year? 


Mr. Renwick: Is it staggered? 


Mrs sbbompsoms Now It Ve note ul bs glune. 


Mr. Renwick: That is what I was going to come to. For 
the administration of the act, would it not be much better to 
stagger the renewals from the point of view of the work load over 
the time? In other words, you make it the anniversary date or the 
end of the nearest month in which they originally got their 
certificate or whenever it was, so you would not have them all 
bunched. It bears no reference to their fiscal year. 


Mr’. Crosbire:>l° think you are right. We are doing that in 
other areas and I think it would be appropriate here. 


Mr. Breithaupt: Is their fiscal year always the calendar 
year? 


Mr. Thompson: No; levis not ebut -Cheirerepor tingsyears 1s 
on the calendar year, that is for their annual return. 


Mr. Crosbie: We need that one single date for preparing 
a report as of a given date, but in terms of carrying out this 
sort of. review you-can"do Voeany’tinew®as Fone was tyou i\doviteanvwa 
cegular basis. 


Mr. Thompson: Staggering would be much better for us 
because our examination program is geared on the whole year. We 
are really put in the position, frankly, of renewing a licence in 
June for a company we have not really examined basea on their 
December 31 report. 


Mr. Breatbaupt: Is there a common renewal sdate »Chatgyou 
use? 


Mr’. PnOmpSOn: Yes, tue Gnd Ole Une s lelhinke tet oma. 
of the whole process that we had to look at. 


Mr. Breithaupt: Yes, I think you will get to the stage 
of at least dividing your total number of companies into blocks of 
12 that are manageable, depending on the resources available to 
you, and perhaps informing them that as of this year you are going 
to provide 13- or 14-month renewals to get into a pattern of an 
annual renewal at some point within any given year. 
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Mr. Thompson: Yes. 


Mr. Renwick: If it is administratively sensible it seems 
to me to make sense to do it that way. 


ieee chairmen: li think this couldsbe 4 cood point at 
which to stop. 


Mr. Renwick: The only other point I wanted to make on 
this is that when you say "reviewed annually" I think it would be 
important that we understand what that review is to comprise, 
Pariycularly in relation to criteria with respect to the original 
incorporation’. 


There are other things, obviously, that your review will 
comprise, but I think it should be clearly seen that the question 
of the competence and character of the management and whatever 
plan they have for moving on and expanding their business, should 
all be seen to be parts of the criteria for the renewal of the 
licence. 


Do you renew it or do you issue a new certificate? 


Mrs Thompson: We just renew it. We do not actually issue 
a new certificate, it is just noted as renewed. 


MreeeRenwick= Lt is noted!’ as renewed. Is that on their 
certificate or on your books? 


Mr. Thompson: On our books; we actually send out a 
Certificate with renewed’ on it. 


Mr. Renwick: It says "renewed,'' which I assume they 
would file with their original certificate and any previous ones. 


MMe. Thompson: Yes. 


Mr. Chairman: Just before everyone leaves: we were 
asking about the amenaments to Bills 122 and 123. They will be 
delivered to the committee members' offices this afternoon. The 
reprint will be ready on Friday, and we hope to have those 
delivered this coming Friday. 


With that I think we should adjourn for lunch and we will 
reconvene at two o'clock. The meeting is adjourned. 


The committee recessed’ at 12-26 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
Tuesday, February 28, 1984 
The committee resumed at 2:06 p.m. in committee room l. 


PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: I see a quorum. We will deal with section 
be On administrations The clerk) 1ls)now ei ving wssthe chaim of 
command and once we get that we probably can proceed with 
administration. 


I believe we were discussing B-l: "l. In the future, there 
should be a more active approach to regulating loan and trust 
corporations in Ontario in order to anticipate problems." Then we 
were discussing the new assistant deputy minister's administration. 


Deputy minister, I wonder whether you could take us through 
the organization chart you have prepared for us. 


Me eChOsbie- Yes saMr. 'Ghairman. “As you can see, the 
reporting relationship--I have shown the minister and the deputy 
minister together as a combination we refer to as the ministry 
office. The commissioner and the advisory committee would report 
to the ministry office, rather than through the assistant deputy 
minister. 


The assistant deputy minister of course reports directly to 
the deputy and the legal services are shown as a broken line 
because those services are actually provided by the Attorney 
General, although the staff is assigned to our ministry. From a 
work assignment standpoint they would be reporting to the 
assistant deputy minister. 


Mosevan sHOrnes mJUstdout YoOrecuriosity, which ministry 
pays? 


Mr. Crosbie: We do. It is in our budget. We transfer 
funds out each year for them. 


The five boxes in the next row are the functions: credit 
unions and co-ops; superintendent of insurance, and under the 
superintendent of insurance there are two areas, motor vehicle 
accident claims and insurance generally. Administration support is 
just generally the financial processing or the personnel and all 
Bae sort Ol administrative data in-the;division: 


As you can see, the registrar loan and trust has two 
BUnCtLONS, the:main “one of ‘course)being the loan*and trust 
Souporations = butetherrepistrar®is also responsible forathe 
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Cemeteries Act and the functions there. Then we have the 
investigations, as proposed by the white paper. 


Mr. Mitchells That) business mus: G¥ine 5, Seduce OC! 
Mr. Crosbie: The cemeteries? 
Mr. Van Horne: I am afraid your jokes-- 


Mr. Crosbie: That is why we order fences around the 
cemeteries, because people are just dying to get in. 


Mr. Mitchell: They are also among the coldest places 
around; in many cases, 200 and 300 below. 


Mr Van Horne: Move ons Mrewchairman, auack hy. 


Mr. Mitchell: If I may: you know you have made a few 
comments, Mr. Crosbie. Just to do the comparison, however, with 
this organization as suggested by the white paper versus the 
organizational chart that is in the report, in the brown document, 
am I correct in that that arrow where it is shown, ‘'executive 
director, financial institulionsea-—wel letir st ot edhl wawnOet luc 
ODetrelvedethatsroLre: 


MrieeCrosbie *alhat eis mr w= nompsonassposie1on, 


Mr. Mitchell: I gather, then, that you are effectively 
raising the level of all.of the other people. Mr. Thompson will be 
responsible for less of an area, but one that is more prominent, 
and the others will effectively be sawn off from him. 


Mr. Crosbie: The fact that they are all in the same row 
does not mean they are all the same classification; it is just a 
reporting relationship. 


Mes. Mitchell= [I guess the point 1 am ‘cetting patviseine 
area of responsibility. Mr. Thompson will now have his 
responsibilities more directed instead of the absolute, totally 
broad-- 


Mr. Crosbie: Yes »etheteisanrent. 


Mr. Mitchell: It was horrendous= As tneyssay., the 
ministry covers from womb to tomb and all stops in between. 


Meecerosbre aves. 


Mr. Chairman: So the only new box we have added is the 
investigations, is that right, Mr. Crosbie? 


Mr. Renwick: And the commissionec advisory-- 


Mr. Crosbie: The commissioner advisory committee, 
although the functions in some of the other boxes will change 
significantly. The organization before resulted in the deputy 
director of financial examination services providing examination 
services both for insurance and for loan and trust. What is 
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proposed now, andewe have not broken it out, is that the 
Superintendent of insurance under the insurance box will have his 
own examination services and the registrar of loan and trusts 
under the loan and trust box will have his own examination 
services. 


Mr. Chairman: We are talking about the people who just 


check the books. 


Mr. Crosbie: Regularly, yes. They are just going to do 
routine examinations. 


Mr. Chairman: The routine examinations. Okay. 


Mean Crosbiesiies. .50,there is quite 4a difference in the 
content of the boxes from the chart in the internal report. 


Mr. Chairman: Are there any further questions on the 
organization chart? 


Mr. Renwick: Perhaps we could start with the assistance 
of the chart and start to go through the-- 


Mr. Chairman: Fine. I believe we have pretty well dealt 
with the first item. Maybe we should move-- 


Mote henwickeads doe note think that.is, necessarily a 
consensus in the committee, but it is basically a matter for the 
Ministry, it would seem to me. The ministry believes there is and, 
unless the committee or a member of the committee wants to endorse 
that wholeheartedly, I do not think it necessarily flows from the 
work we are doing or have done. 


MregeMitehell slams sorry-ssie missed that, 


Mr. Renwick: I do not think the case has been made for 
recommendation 1. I am not saying we should oppose the 
Bestructuring! and; reorganization of the ministry; it is 
interesting to know and we have asked some questions, (inaudible) 
questions about it, but I do not think the committee should be 
called upon to endorse that recommendation. 


Mr. Chairman: Are there any other views on 
recommendation 1? We will give the committee a minute or two to 
have a look at it. 


With respect to the first recommendation, Mr. Renwick, the 
assistant deputy minister's position and the investigation, does 
that not stem from their saying they should have more control over 
a 


Mr. Renwick: I do not think we need to endorse at all; 
we can note what the ministry is proposing with respect to its 
reorganization and that we have asked various questions in 
connection with it and we have these comments, but I do not really 
believe the committee is in any position to come down in support 
of the implication of these recommendations in their full force, 
Prthereim item, for example, or the obvious increase in activity 
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promoted by the reorganization and restructuring, or 
recommendation 5 on page B-6, which is that the registrar should 
be given broader and more far-reaching regulatory powers. I do not 
think that is my sense of where we as a committee have been. 


I think those are purely matters for the ministry to deal 
with. If they have had problems and this is the way they think 
they should solve them, that is their problem. I do not think they 
should call us to support them on that area, nor should we be 
Critical: about 2t. Pf think “it ls*their businessmancenopeours, 


Mr. Mitchell: I think, however, it might be worth while 
at least for the committee to hear if there is any comment from 
the deputy minister about those areas covered under 
administration. I do not know whether you wish to; you may not 
Wish to,.Mrn.. Crosbie. 


Mr. Crosbie: I do not know whether I can add anything to 
the very useful discussion we have had over the last few weeks. I 
would just say the proposals in the white paper are the ones we 
would pursue. If the committee chooses not to comment further, 
they would at least know that is the direction we would be taking. 


Wherever there is legislative change, I think it follows 
this will be reviewed again. There is also some internal review 
again at Management Board on the whole issue of whether the 
Organizational change we propose is justified. Before we are able 
to finally do that--and this comment was made this morning--we 
need a clearer indication of which functions in the white paper 
are going to be implemented. 


Mr. Renwick: My view may be very legalistic. I just do 
not think the case has been made to us. I do not think, on the 
other hand, we should second-guess what the ministry proposes to 
do. 


Mrs. Mitchells T vaecepe that. 


Mr. Crosbie: The organization, I think, would follow the 
Other decisions on other proposals. 


Mr... Mitchell "Sure. 


Mr. Crosbie: Then we would have to organize hearing them 
OUT. 


Mr. Renwick: T would hope this chart would find @itss way, 
into the report as part of the report. I think it shouldihaveltthe 
note on it with reference from the ministry's point of view, the 
note being processed through Management Board with whatever change 
there may be. 


I assume they are in a much better position than us to 
assess whether whatever is involved in it--whether it is 
reorganization, restructuring, additional cost--is justified in 
the light of the presentation the ministry may feel much more free 
to make to them than they are prepared to make to us. 
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Frankly; “L©am not ‘greatly interested “in getting “into a cost 
examination of whether it was or was not a regulatory failure. At 
Bow cepOine mathe wwor ld. Pethink it tsea déad end for “us to pursue. 


Mr. Chairman: In other words, let us get on with the 
business at hand, which brings us to item 2 on page B-2. 
Basically, it proposes that a new position of commissioner of 
minancial anscCitulions be created, reporting directly ‘to’ the 
minister and to be filled by a senior person from the professional 
community with the primary responsibility to: 


(a) provide general and specific policy advice to the 
minister on matters affecting the provincially-regulated financial 
mstleueions, “including Loan and trust corporations, insurance 
companies and credit unions; 


(b) act as a watchdog for the public interest by maintaining 
close contact with public concerns and having the power to hold 
hearings and review issues affecting the loan and trust industry; 
and 


(c) hear appeals from decisions of the registrar. 


Mr. Renwick: I am a little bit worried about whether the 
word "advisory" is an ambiguous term in the light of what is going 
to take place. Perhaps my question really is, is this an embryo 
eommissionswhichswill-blossom forth as a full ‘commission “in ‘the 


way in which, say, the Ontario Securities Commission operates? 
eZ Up sme 


Certainly it appears to have both aspects of it, because the 
commissioner is going to be the chairman of the committee. It is 
going to hold public hearings and it is going to hear appeals, 
which is a quasi-judicial function and a function the securities 
commission performs in its quasi-judicial role. 


Apparently it is proposed that members of the advisory 
committee will sit on appeals in certain cases, the way sometimes 
a single commissioner hears a securities matter and sometimes two 
or more of them do. I suppose, acting alone or in conjunction with 
other members, they coulda be authorized by the minister to hold 
inquiries under the Public Inquiries Act. That whole framework 
would indicate to me we have started down the road towards a fully 
fledged commission, if circumstances warrant it in the future. 


I wonder whether we would not be better off to say right 
away that this is going to be a commission and that there are 
going to be members of the commission and they are going to start 
PomLuUnce1OnPassaecoOmmission in relation not vonily to’ Loanvandsy trust 
Bor porations, but’ alsovto the whole*range of financial 
institutions. I do not know if I have expressed my concerns well, 
PULethat 1s Che-way. the ultimate intentions of the ministry come 
through to me. 


Mr. Chairman: One of the problems we could be confronted 
with is we have no idea how busy or how effective the new 
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commissioner would be. Maybe that is why they are talking about an 
advisory commissioner instead of a fully fledged commissioner. 


Mr. Gillies Mr. Ghairman, Lollowiue On; Mee onenvicl = 
thoughts, I like the idea of having a place for appeals from the 
registrar's decisions to go. Is it intended there would be an 
appeal from the decision by the commissioner and, if so, would 
that be to the minister or to the Lieutenant Governor in Council? 


Mr. Crosbie: No. The basic intent was to recognize the 
present situation where a lot of the decisions the registrar is 
called upon to make are in the nature of business decisions, such 
as whether somebody shoulda have an increase in borrowing power and 
whether he makes recommendations in respect of that, various 
decisions where he might wish to restrict the company in some way 
as proposed by various recommendations. Where business matters are 
concerned, there should be somebody other than the registrar to 
whom the registrants can appeal. 


It was seen that the commissioner, either alone or with 
members of the commission who would all presumably have very good 
business sense, provided an adequate appeal from that type of 
decision. With the exception of those that go through to the 
Lieutenant Governor in Council, that in effect would be the final 
Gecision. 


The intent was that on those business issues the 
commissioner would make the final decision. On questions of law, 
the appeal would be to the courts. That appeal could take place. 
If it is the commission that makes the error, its decision would 
be appealable to the court. 


Mr. Gillies: It is intended that the commissioner, on 


taking office, would divest himself of any interest he had in the 
loan and trust industry. I can appreciate it would be desirable to 
have someone from the industry with hands-on experience, but I am 
sure the ministry is aware of the possibility of any number of 
conflicts coming up, if the commissioner still had, I suppose, 
even directorships. 


Mr. Crosbie: I would suppose we would follow the 
practice that is applied in the case of the chairman of the 
Ontario Securities Commission, where there is a complete 
divestiture, or at least a blind trust; certainly he cannot have 
any ongoing interest in any securities or matters of that kind. 


Mr. Gillies: What about the members of the advisory 


committee? Same again? 


Mr. Crosbie: I do not think we go to the same extent on 
the members of the advisory committee. 


Mr. Gillies: But they would be expected to exclude 
themselves from any case that could provide a conflict? 


Mr. Crosbie: Certainly, yes. 


Mr. Renwick: What will be the nature of the 
commissioner s relationship? Let me disclose my particular bias. 1 


= 
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happen to believe that within the community it is likely you are 
able to use a revolving-door concept so that people will move in 
and out of this role the way it has been established over the 
years with the chairmanship of the securities commission. If that 
is so, are they not members of the civil service then? 


Mr. “Crosbie « No’. 


Mr. Renwick: The chairman of the commission is not a 
member of the civil service? 


Mr. Crosbie: No. He is employed on a contract of 
service--an order in council appointment for a term of years. 


Mri Renwick s-Do0 9) .take sit that if would belsimi lar wto 
the securities commission, a three-year appointment? 


Mire Crasbue® Yess] twourtd sthink ésco: 


Mr. Renwick: Would it then be hoped that people could 
move in and out and that the connection with the street could be 
maintained? 


Mie *CRosbieseOne SOL Hthe<dihiiculties,sas. weuhavesftound 
with the chairman of the securities commission, is that for some 
people there is a real penalty going into a job where you have to 
Givest yourself 7of/all your financial vinterests, or vtierthem-up, 
and presumably take a considerable reduction in income to serve in 
a position like that. Most people are only prepared to afford to 
dowit for a‘relatively short period of time. But I would see it 
functioning in a very similar manner to that of the chairman of 
the commission. 


Mr. Renwick: Without any disrespect to the way in which 
it has been done, basically the way in which the securities 
commission chairmanship is operating at the present time is a lot 
more sensible and intelligent way than it was operating before, 
when it was generally a person in retirement or on the verge of 
retirement who took on the chairmanship and who was sort of a 
grandfatherly figure, which was not adequate to deal with all the 
current development in the street. I certainly would feel that we 
should make a comment with respect to that viewpoint. 


With respect to the powers, while the powers are there, they 
are extremely broad; you are really establishing an office, if not 
of immediate immense power and authority, at least potentially 
with a great deal of authority, particularily when he reports 
airectly_to.therminister 


In a parliamentary sense, the second point we have to make 
certain is that the commissioner does not get some delusions of 
grandeur that he is not responsible through the minister to the 
assembly or that the minister is not responsible in the assembly 
for the actions of the commissioner. 


I am not talking about his quasi-judicial functions, which 
have a particular role, but the kind of thing we encountered in 
Re-Mor and Astra where we suddenly got a letter from the chairman 
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of the securities commission announcing he was not accountable to 
the committee or to the Legislature because of some strange 
relationship with the minister. 


I think we have to be clear that he is as responsible to the 
minister and that the minister in turn is identically accountable 
to the House as the minister is accountable for you, sir, as 
deputy. 


Mr. Crosbie: I would think that would be the 
relationships Io Ccatinot see Zt in any other conctexc. 


2230p. ms 


Mr. Renwick: While you put yourself and the deputy in 
the’ minister “s officegboxs tthe iacteot, the matter jise chat tune 
report says the commissioner will report directly to the minister. 
I do not know whether that means he is going to be able to 
completely bypass the deputy, should he choose to do so. That kind 
of problem often leads to delusions of grandeur among people who 
do not understand the workings of the parliamentary system. 


The third comment that struck me was that in the light of 
the problems that have appeared, it would be extremely helpful and 
advisable, without naming all the bodies that should have the 
power of recommending appointments to the advisory committee, 
there should be some way whereby the Institute of Chartered 
Accountants of Ontario, for example, should be called upon to 
nominate a person. 


The Law Society of Upper Canada should be called upon to 
nominate one or two people. The appraisal society or whatever it 
is, these various groups, the insurance association and trust 
companies association, whatever they are, should be able to 
recommend appointments, rather than just leave it up in the air 
for the government to decide in its own wisdom how it will go 
about selecting the people who will sit on those committees. 


I say that not because that would not necessarily be done in 
any event on a number of occasions, but I think it is important 
that those bodies understand they have some direct responsibility 
in these matters. The Law Society of Upper Canada, for example, 
has to understand that it is going to recommend the appointment to 
this advisory committee because there have been problems in the 
past related to the conflict of interest rules of the profession, 
my profession. Similarly with the Institute of Chartered 
Accountants of Ontario and whatever else. That is another item in 
this commissioner's office I would like to see us comment on. 


Those are the particular things that come to mind, and I 
finish where I started. I am not absolutely certain what you are 
thinking about in this one-man commission with an advisory 
committee, because I think it is dangerous to have a one-man 
commission with an advisory committee exercising disciplinary or 
inquisitorial or investigative powers. 


If the commissioner is going to do it, fine, but there is 
something a little strange to me about members of an advisory 
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committee performing similar roles. Maybe it is only in the name. 
Maybe we should say he should have other part-time commissioners 
and an advisory committee and separate out the functions of the 
part-time commissioners from the advice function that is going to 
be performed. 


Mee wecOvarrire > setiink Mrs henwickehastledmMinta isiomelo£ 
my concerns here. In the position ot commissioner you have him 
exercising an appellate function and with the ability to proceed 
on his own initiative to carry out hearings and review issues etc. 
Enat, ai tect, the loanvand’ trust industry. 


In connection with that, since he is the commissioner of 
Minanclaveinstitcutvions, would he also be. able to exercise the.same 
sort of duties with respect to insurance companies, credit unions, 
co-ops and the rest of it? 


Mees ucrosbie* Yes: 
Mr. MacQuarrie: I would take it that-- 


Mr. Crosbie: The answer to that question is yes, Mr. 
MacQuarnrie MAsv you “can™seey “101s going! to deal with ‘this 
division; so for whatever functions are in the division, the 
minister wouldsbe at libertyato calleupon) this commissioner and 
the advisory committee to provide assistance. 


Mer igcOQuar rie sOnesother “Lunctionvinethevdivision—--1 
Pucss. 10) 4S, 1m the division; itt “ts’ not ‘lrsted there--is the 
Ontario Share and Deposit Insurance Corp. Is it a separate entity? 


Mr. Crosbie: We have a number of special purpose 
Organizations like this which we have not filled in on the chart. 


Mrs MacQuary te: =ihey would=beron@the Pareéerschart! 


MremiGrosbie: “Yes .“Thesfacilityefund isnot sshownthere; 
for example, nor is the Registered Insurance Brokers of Ontario. 
There are a number of agencies of that kind that are examined by 
OFLicrals. 


Mew MacOuartie-s Mra Renwick: touched ‘on it aim dealing 
with the relationship between the commissioner and this advisory 
committee. Depending entirely on the personality of the 
commissioner, I suppose the committee could become a commission in 
terms of the appellate functions of the commissioner; or if he 
were a very strong individualist, he might not make too much use 
of the committee at all. 


I really think Mr. Renwick's comments in respect to 
part-time commissioners and the role of the advisory committee 
should be distinguished. I can see the white paper having the 
advisory committee sort of serving as adviser, with the capability 
of assisting in the appellate functions. I find this really leads 
to some confusion, and it would depend entirely on whether the 
commissioner was one who believed in sharing his responsibilities 
with others or whether he did not. It would would depend on the 
midividual. 
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Mres Gros bie soMpn. MacQuartmer sities, inbenestinesstoateyou 
make that observation. One of the matters we had very much in mind 
in setting up this structure was the problem of appeals. The other 
consideration was the question of whether the assistant deputy 
minister should hear the appeals. It was our sense of the 
situation that the ADM is much more likely to be involved on a 
day-to-day basis with the various directors, superintendents and 
the registrar on some problem areas and would be aware of them. He 
might ‘have been consulted for advice by, the registrar or .the 
Superintendent of insurance. Therefore, he would not be in a 
position to fairly hear an appeal from a decision of the registrar 
or the superintendent. 


We thought if we split them off to one side, and clearly he 
has noslinestunctions,pche, commissioner shouldunot bers or Ea0L 
called in to advise the registrar on a day-to-day decision 
involving «a trustvcompany. If you are talking: about generalvpolicy 
applying to trust companies, they may wish to consult the 
commissioner and then the advisory committee for advice on a 
particular business practice of trust companies with which you may 
wishotordeal s 


Mey MacOQvar mies Yourmcomments Gendstosc Hawi by athegrssue 
considerably, \Mrwecrosbrey bute leamustbr hi llertawitheasprop lem, 
Where we have the commissioner established to provide the minister 
with general and specific policy advice, could the minister not be 
the conduit of having the commissioner influence the registrar, or 
vice versa with the commissioner, in terms of his specific policy 
advice to the minister on matters affecting a certain thing being 
involved somewhat in the earlier aecision-making in a reverse sort 
of way? 


Mr. Crosbie: To answer that question I would have to say 
that if we have a problem here, we have about 20 of those problems 
in the ministry because we have all sorts of people with statutory 
powers. We have four registrars in the business practices division 
who report to the assistant deputy minister or to an executive 
director. If a minister is determined he is going to interfere in 
the statutory process and lean on a registrar to make certain 
decisions, that would be unfortunate. 


2240s m. 


Mr. MacQuarrie: But I could picture the commissioner 
becoming aware of a problem in one specific area of the industry, 
relaying his concerns to the minister, the minister in turn 
passing those concerns on to the deputy, the assistant deputy and 
down the chain to the registrar, with the registrar acting, and 
then an appeal out of that action coming from the commissioner. 


I do not know if there is any answer to how to separate more 
clearly the commissioner's role and his independence. 


Mr. Crosbie: Is that any different from, say, the 
Ontario Securities Commission's recommending regulations which are 
then passed by the minister? Then they have a hearing in respect 
of the violation of those regulations and they are interpreting 
their own policy. 


ie 


Mr. MacQuarrie: The only point I was trying to make was 
EPuacet he whiterpaeper Vis strying to -make this particular office as 


independent as possible in terms of its appellate function and 
then saying it might not be quite as independent as we had hoped. 


Mr. Crosbie: I guess the answer, to completely satisfy 
that line of thought, is that one would have to have a totally 
independent appellate body. They would not be involved in an 
advisory capacity to the minister, and you would perhaps choose 
them at random or have them sitting as a panel available at any 
time to be called upon to hear an appeal. 


Mee MacQuarele: sinabethen leads to rthenquest von tor 
whether the commissioner should be strictly in an appellate role, 


with the advisory committee being the ones to provide the policy 
and advice assistance to the minister, rather than through the 
commissioner, and let the commissioner sit as an independent 
appellate agency. 


The thing seems a little bit complicated the way it is. 
Maybe I am making it more complicated by my suggestion. 


Mr. Crosbie: I can appreciate the concern you have. 
Maybe I have become too used to living with that sort of problem. 
Take the racing commission, which hears appeals from the stewards 
and judges on the tracks. They may very well have been the 
Sucenizacbion that’ setethe: policy. ff itis: being violated by ‘a 
jockey or trainer or something, it comes before them. 


Mp enacoUarr ler nave heardscomplaints about that too. 


MEweoLOsbie:>) ves, puUC Chat is ‘therproblem. 


Mo enlecQudrnve ves l eknoOw. 


Mr. Crosbie: The pension commission is another example. 
They set the rules and somebody may be appealing to the 
commission, although they are not an appellate role. 


Mr. MacQuarrie: I thought the point should be made. I 
heard Mr. Renwick’s remarks and I was just following along some of 
the comments and suggestions he had made--maybe carrying them a 
little further than he would like me to carry them. 


Mr. Renwick: Going only by memory, which is sometimes 
faulty, my recollection of the Securities Act, the racing 
eommissi on and 14 "number vot those is that you usually find right in 
the statute that the commission is responsible for the 
administration of the act. That means they have the whole bundle. 


This is not saying the commissioner is going to be 
mesponsible for the administration of ‘all ‘these’ acts. ‘The 
administration is going to continue in a reorganized form very 
much the way it has in the past and, you hope, with various 
improvements and the introduction of an investigative arm and some 
mationalization of it. 


With this advisory committee you are setting the 
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commissioner off to:.one side and that, as Mr. MacQuarrie said, is 
sort of the hinge of what.I was saying. The securities commission 
is responsible for, the-administration of the, act. elethink  ehose 
are thesexactyuwonds: thateanesinethere.sihateisawhabaeled Eortnis 
assertion that they did not have any responsibility to the 
assembly, that they were a separate and distinct body without any 
responsibility. 1 think that died. That answer was over sbecauses| 
think we finally recognized a Speaker's warrant against the 
commission. 


Mr. Crosbie: Sosdiduwersa ll. 
Mc. Renwicksax esi wbULw. Conk. theabsd1 ed at scene seiie. 


Again, the Ontario Securities Commission has power. It is 
all very well to talk about it holding inquiries with all the 
necessary powers of a commission under the Public Inquiries 
Act--that is a very extensive authority--and the other questions 
with respect to appeals and so on. But the gut enforcement 
provision of the securities commission is one that says it can 
investigate where it has reasonable and probable cause to believe 
there has been a breach of the Securities Act or the code in 
relation to securities, or something to that effect. There are 
very formal powers of investigation. 


Without opening the argument, I felt the commission acted 
illegally wn vonebinstancesgand eigputsityonytherrecord¢aihatmis 
what leads me to my concern here. If I am being told they are 
going to have the powers of a commissioner under the Public 
Inquiries Act, we have got to be very clear about what they do, 
how they do it and what that authority is. Under the Securities 
Act, there is a fairly well-framed power of investigation. If they 
follow the steps, they can recommend that charges be laid. The 
minister has very little discretion if they do recommend that 
charges will be laid. 


Here we do not seem to have any such tightness or 
containment around this commissioner. As the member for Carleton 
East (Mr. MacQuarrie) said, a lot depends on the character of the 
person and the nature of the man. If you are a member of the 
advisory committee, you have no status as a member of the advisory 
committee, unless the commissioner calls on you to do something, 
whereas a part-time member of the commission has a status, which 
means he has to be involved in it, unless the chairman is a nut 
and thinks he can do the whole thing himself without the 
assistance of his commissioners. The burden of the work is there. 


It seems to me what you may want to reach towards is to 
establish this commissioner with some relatively clear 
jucisdiction and some part-time members to cover this wide group 
of so-called financial institutions and others you need to deal 
with. Then maybe the part-time members and the commissioner can 
also have the power to advise. You might want a separate and 
distinct reachout to the business community or financial community 
for that kind of committee. 
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When you tie that in with the new investigative powers, it 
seems to me somehow or other you have to rationalize what the 
office is going to be and what the commissioner's authority is 
going to be. I am a little bit apprehensive of just starting off 
in this more or less ambiguous and nebulous way, seeing how it 
goes and then fitting the statute to the office at some later date. 


Me. (Ghatenenciels HueGnotethnesypenimedgiunctaoneot the 
commissioner to hear appeals from the decisions of the registrar? 
Is not the main reason he is being created to give companies that 
avenue of appeal? 


Mre. Renwick: ,lf-it specifically said the commissioner 
was to do that, I might have argued one way or the other. Here it 
says the commissioner and, as occasion requires, members of the 
eaqvisory committee’ canvalso be: involved) inithat.. Similarly, to 
hold inquiries under the powers of a commission under the Public 
Inquiries Act, it can be the commissioner alone or in conjunction 
with other members of the financial advisory committee. 


20 rp Mi. 


Mr. Crosbie: Mr. Chairman, commenting on your 
observation, I would not characterize it as the prime function of 
the commissioner. When we were establishing this position, what we 
were particularly mindful of was the rapid rate of change 
SBcCurraneg in the financial world today and, the: capacity.,. if_1-can 
put it that way, of the bureaucracy, which is slightly somewhat 
insulated from the financial community, perhaps not to be as much 
in touch with the changes as someone working right in it would be. 


One of the prime functions of this commissioner and advisory 
committee was to provide a mechanism whereby the ministry, the 
minister or the division could at all times be kept up to date and 
in touch with current aevelopments in the financial community and 
have a mechanism for investigating or exploring any new 
developments. For example, if new developments came along and it 
looked as if a new regulatory process should be adopted, then you 
had a mechanism for investigating, getting a report back and 
recommending legislation. 


The appeal process was an additional function. I really 
think the prime purpose of the commissioner and the advisory 
committee was that of keeping the minister and the ministry very 
GLose lyanin sLOUCcH swith etherrealmworld ‘and its ‘changes... 


Mes Renwick: Permutations and combinations that come out 
Of <a «discussion ssuchzas) this would wleadi me to believe that. it 
might be worth your while to consider the advisory committee, 
while still being chaired by the commissioner, should be a 
advisory committee to the minister. Tie the advice question 
dinect ly toethe: minister. 


To have the committee chaired by the commissioner is to make 
sense . butiein-addition jto that; as: acseparnate part of it, say 
there will be a commissioner and one or more whatever they call 
them--associate commissioners or whatever they are--as occasion 
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requires, in order that function be" separaterang distinct from his 
role as chairman of the advisory committee advising the minister. 


Mr. Crosbie: You mean in the appeal function you have 
certain commissioners designated as appeal commissioners, in 
effect? 


Mr. Renwick: Yes, or have the commissioner and some 
others set aside to deal with these appeal things and the question 
of holding commissions of inquiry, if that is necessary in any 
investigative work. 


I would probably feel a little bit happier if that advisory 
committee was specifically designated as an advisory committee to 
the minister to be chaired by the commissioner, and that, in 
addition to the commissioner, there would be power to appoint one 
Or more associate or assistant commissioners as occasion requires 
and as the otfice does or does not meet the needs of the inaustry 
in a flexible way over a course of time. 


Mr. Crosbie: Certainly, there was a sense of having a 
situation where the core of the advisory committee might not 
represent all financial institutions, but if you had an appeal 
coming through from a particular part of the division that was not 
represented, there would be the capacity to go out on an ad hoc 
basis and call somebody in to sit with the committee and the 
commissioner on an appellate capacity. 


That step is not discussed in any detail, or perhaps it is 
just hinted at, in the white paper because the appeal process to 
enable us to do that would require amendment to a series of other 
acts. The InSurance Act, the Cemeteries Act, all the other various 
acts that are administered by the division would have to be 
amended or there would have to be some blanket amendment in 
perhaps the ministry act to establish this appeal process for 
financial institutions other than the loan and trust corporations. 


Mr. Chairman: Anything further on proposal 2? 


Mr. Van Horne: I may have missed this in what Mr. 
Renwick said, but I gather he is looking at another line of 
accountability between the organizations and elected people as 
opposed to staff people. That may be what you are doing when you 
put that advisory committee in direct line with the minister, who 
is an elected person. For what it is worth, that is a theme that 
is gathering more community support in terms of thinking. I do not 
know if we have to put into our mind at times the view of someone 
in the street--one of our constituents, for example. 


Mr. Renwick: I have a final comment on this, because we 
have to move on and we will be undoubtedly back at it again. 


I would not want to see this commissioner suddenly expanded 
into some hydra-headed monster that is going to take over the 
Commercial Registration Appeals Tribunal and all those others. I 
do not quite understand how the cemeteries come into this. I can 
see all the others. I can see the credit unions, the co-ops, the 
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insurance companies and the loan and trust corporations and, as an 
adjunct to that, the motor vehicle accident claims. Those kinds of 
Chinecsra ri tic uinto stim bar ateror 1 es tiercansseenthat= 


Mr. Crosbie: Cemeteries get in there because they 
administer trust funds for prepaid burials or perpetuity funds. 


Mrs “Renwick: I ‘seey ‘those’perpetuity funds. 1 “think 
have beaten that to death as far as I can. 


Mr. Chairman: We can move on to B-3: "An independent 
financial advisory committee is also proposed consisting of 
experienced persons in the financial and business community which 
would serve as adviser to the commissioner, with the capability of 
assisting in the appellate functions." I think you have pretty 
well tied that in. 


Mr. Renwick: We have covered that. 


Mr. Chairman: Number 4 is on page B-5: ''The present 
position of executive director of financial institutions should be 
replaced by an assistant deputy minister with responsibility for 
the administration of all branches within the ministry regulating 
misranc ral Inst iroutions in Ontario. 


Mr. Mitchell: It appears that has already been done. 


Mr. Crosbie: The appointment of the ADM has occurred, 
yes. 


Mr. Chairman: We will move on to page B-6, item 5: 'The 
registrar of loan and trust corporations should be given much 
broader and more far-reaching regulatory powers.'' I think we have 
Drecty well dea Fre with *thaev’on B-l: it is pretty ‘well sthe isame 
laine... 


We will go to page B-8, item 6: "The position of assistant 
deputy minister should be separated from the positions of 
registrar of loan and trust corporations and superintendent of 
insurance." 


Me. Mitchell: ‘That has-been “done: 


Mr. Chairman: That has been done. Let us move to B-9: "A 
separate investigative unit reporting directly to the assistant 
deputy minister should be established with special capability to 
investigate irregularities and problems in all financial 
mnetitubions rezulated@within the ministry.” 


Mr. Mitchell: Again, it appears from the organization 
Chact yer. Chairman, ethat the ministry “has*implemented’® that--ac 
Heasterromethis eOrean izatron char t. 


Mrs Crosbie: This organization chart was a suggested 
Ouran 2aclOneetteedoestnotl mean it eisvall-_in* place, 
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Mra. Mitchelll-yolh-dagunotyisa yer Was, nap ace salt edi 
imply that, IT apologize. 1 meant the ministry, has recognized, thac, 
and from its organization chart at appears it is going with that 
sort of recommendation. 


Mo. Breithaupt:. 1) presume sr. Chaitpman whenswe lave cd 
recommendation such as number 6, where this has been announced and 
an appointment has been made, and similarly in item 7, where the 

ministry is proceeding to deal with that suggestion in however the 
final detail may be and it is at least proceeding, that we would 

simply observe upon that, since the final detail of just how that 
may be set up is not anything over which we have immediate control. 


3 p.m. 


If that is the way our research persons simply write up the 
observation, I presume that is all we have to do on those two 
par ticular points. 


Mr. Crosbie .believe eso. 


Mri. oGielitesce, Juste Onl ia) DOING Of, OFC el Mire meGnarmanvarl 
talked to a couple of people in the last few minutes, and 
apparently the snow situation is being treated fairly seriously. 
lt ds .mot.a problem,for me» to be here until 4:30 p.m. ,\becausem! “ani 
not intending to go beyond downtown any way, but the word is that 
anyone who intends to go further than five or six blocks from 
these buildings before rush hour-- 


Mr. Breithaupt: Should have started, at noon. 
Mr. Gillies: --should have started before now. 


MresieMitchell sw vdoeGhink 1G 2S <a goodepolnty yperbaps mot 
so much for the members of the committee themselves but certainly 
for those statf who are with us today. Several of them have a fair 
distance to travel. Most of us are reasonably close and, bearing 
that in mind, I am sure the committee might well recognize--I know 
the concern was expressed to me by Veronica, who is working with 
the committee--she is not here right at the moment but that 
concern has been expressed ever since noon hour. 


Mr. Chairman: She has probably left. 


Mr. Mitchell: It may well be, but I think we have others 
to concern ourselves with as well. I think this committee is 
moving reasonably well. If it is within the committee's wishes, I 
think that is something we should take into consideration today 
and perhaps adjourn. 


Mo. Gillies», i.-hatestombreakwinlLo oun times. but 
apparently most offices in the bulldanesacesclocineeandesc art gare 
fleeing to their homes. 


Mr. Breithaupt: Again, I am up on Bloor Street and other 
members are conveniently at hand, but if there are particular 
staff persons who have a distance to attend, then we should 
attempt to accommodate them if we can. 


Lg 


Mine SeakeelLaylOrg Why donwe notaplouch “ahead? 


PNET Sees 


Mr. Mitchell: With that great comment, I would propose, 

‘in light of what has been relayed to us, perhaps this is an 
appropriate time to adjourn and reassemble, we hope, at 10 o'clock 
in the morning. 


Mr. Chairman: I would agree with Mr. Breithaupt on that 
mtithe stati teeli they havesto go; but most of us can be here. Of 
anybody in this room, I have “about -the farthest to'eof 13 or 14 
mies, Mande sanenoc coins tO havewany "dil rieulty =wirth Vit. «brthink 
this is very important and I really do not think we should give up 
Phe Cime,sbuteitvis up to the committee members. In you. want to 
adjourn, I have no objections. 


Mr. Mitchell: That is what we are talking about. 


Mrs Gallies: Is justeraised 1t “asa point-of intormattion 
for people who do have to travel any distance. It is certainly no 
inconvenience for me to be here. 


Mr. Crosbie: Speaking only for myself and Mr. Thompson, 
we are at the convenience of the committee. We are prepared to 
stay. 


Mr. Chairman: We have heard from two of the parties 
eoncernnediminamewaltingiwithsacreat anticipation. tor the;third 
party. 


Mr. Jiehaelaylor: Nicertry;4Philt, 


Moye brelenaupe. Frerfiapc wewcouldmagree Covcompletescthis 
section and that might mutually accommodate us. 


Mr. Renwick: =What about research staff? Is that a 
problem? 


Meee Nien Os sWeaweresjJUSt- discussing) that. Botheol us Live 
within reasonable convenience of the subway, so it should not be 
too bad. 


Mr. Gillies: I think Mr. Breithaupt has the right idea. 
Betusstinishethe ection: we, could probably do 1t in halt an) hour. 


Mr. Chairman: If we have finished item 7 on page B-9, 
the investigative unit, we have pretty well finished this section. 
If you want to return where we were this morning, the part on 
eiatuvd ee On busi Nessming Untardo,.= weaCcan tanish) Chat .section. or 
proceed with it. It seems to me that time is limited for us 
anyway, and since we do not sit on Fridays, we should possibly use 
SOMeRMOGe CIme tO finish this off. I do not. think we are going to 
have that much snow in the next four or five hours of the day. 


Mane wre ee ay LOLLY aby, Coeelime weutinish this 
aqissertationseitewillsbe all meited. 


ine 
Mr. Breithaupt: Let us at least review the miscellaneous 
items. That might i sufficient to.put us pretty -elose-to343060.m. 
Mr. Chairman: On page B-10 we have the miscellaneous 
sectihone@ There were a,numben, Ot exbilits, G. 7. .b7oand 14. “anc von 
B-ll there is exhibit 19. There are some recommendations from the 


select committee and a few of the other trust companies. Is there 
any discussion? 


Mr). Breithaupts» The,matter of examination staff might be 
referred to. You will recall the comment of having persons at 
least available, the two contacts per company or however it is 
sorted out on reorganization. Perhaps we could inquire as to what 
the. examination start was in 1975, “what Liss new 2nd Whoa es 
enough to do the job. Hopefully, the numbers will all be the same. 


Mrs Thompsoney in 1375,. there werevelehtoin lhe 
examination staff. In 1980, that number increased to lO. 


Mr. Renwick: It takes five years to get two people? 


Mr. Jie A. Waylor: But ytheitc@skillss:ealiy improvedsover 
thateper1od. 


Mr. MacQuarrie: You have to take the experience factor 
inCOeaccount., 


Inter jections. 
Mr. Chairman. Cerny, 0n se it. een Olpson. 


Mr. Thompson: In 1981, we added two investigators. In 
1982, we added two additional ones. 


Mr. Chairman: That gives us a total of how many? 


Mr. Thompson: The investigation has to be kept distinct 
from examinationgbut basically siteis in thessame.area.«LThere) are 
now a total of six in investigation and there are two contract 
people added in the examination area. That makes a total of 12 for 
now in the examination area and a total of six in the 
investigation area. 


Our estimate on the examination side is to implement these 
proposals we would require classifying the contract positions as 
permanent and adding three more, so there would be an additional 
five examination staff members. 


Mr. Renwickks. That; would make. as total,or > and six 
investigative staff? 


Mr. Thompson: Yes. 


Once you. get anto the,investicativerstatit ~that, coverceaie 
financial anetitutions,enocl juste lOaleacuomcerl sur 


Mr. MacQuarrie: Even the cemeteries. 


i 


Moin LiOmMpSON aes, sbUL them sewould be all boantand 
GoUS Os 


Mr’. Chairman: Is theresanything ‘further in the 
miscellaneous section committee members would like to discuss? 


Mr. Renwick: I do not think we could comment on the 
adequacy of the staff. All we can say is what we tried to say 
before. If you need more staff, you should damned well get it. 


Mr. Chairman: Agreed. 


There being nothing further on the miscellaneous section, 
that pretty well brings us to the end of the section on 
administration. Possibly we should return now to page C-8 on the 
carrying on of business in Ontario. 


Mewekenwick@e that lastmoneton thestrustacompanties is 
wonderful. The association questioned the necessity of creating 
such a large senior administrative structure that could result in 
substantial delays in processing business. I just thought there 
could be an argument the other way. 


Mr. Chairman: On page C-8, we are at number 6. It 
basically says, ''Persons proposing to acquire or merge with an 
existing |Oansor trust corporation in Ontario should satisty “the 
same standards and requirements as those who incorporate a new 
Bor pObat 1 One +. 


Mr. MacQuarrie: I think we have had our object lessons 
Onethat. 


polLOAp. ms 


Mr. Breithaupt: I presume the earlier comments with 
respect to the grandfathering approach would continue under a new 
system. In other words, if there were the amalgamation of two of 
the smaller companies, which then proposed to deal with the 
estates, trusts and agencies business on a larger scale, they 
would be required to have a substantially higher capitalization, 
just as a new company or an otherwise growing company would be so 
required. 


MES CrOosutTec = ess s think thatels aecorrect 
interpretation. 


Mr. Chairman: Anything further on number 6? If not, we 
Can move to C-9 and number 7, which is, "The registrar should be 
given the power to require subsidiaries of loan and trust 
corporations to cease unacceptable business or financial 
practices *. 


Mr. Boudria: Would that cover the case of agents who are 
acting on behalf of subsidiaries? We were talking about the 
scenario this morning of an individual whose business is selling 
guaranteed investment certificates or registered retiremnt savings 
whanswonspehnalf of a trust company. Are we saying the registrar 
would also-- 
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Me. MacQuatrie: It is Subsidiaries we ate Taliermp@aveutm 


Mr .. ‘Boudrida Yes, Ierecognize sthat., (but what) amassing 
is whether that power would also extend to agents acting on behalf 
of subsidiaries? 


Mr. MacQuarrie: My interpretation of it would be yes, if 
the agents were acting on behalf of subsidiaries who were engaged 
in some unacceptable business practice. 


Mrs. Botidria: What ib 1b is) not the subsiaqtanices wocrate 
acting irresponsibly but the agent himself? 


Mr. MacQuarrie: In the items that are under discussion 
here today, estate agency sales of RRSPs, there is nothing 
unacceptable in that sort of thing as long as they make full 
disclosure to the purchaser. 


Mri boudriajcl Yam Notusaying Shatyiseunacceptap le. | am 
asking whether if such an individual happens to act in a way that 
is unacceptable-- 


Mr. MacQuarrie: If he is acting as an agent in a way 
that is unacceptable and if it is in a-- 


Mra oBred thaupt< st ispthexpeincipal.s. responsipiliry. 


Mc. Chairman: fhat is criehno. He is technicallyean 
employee. 


Mr. J. A. Taylor: Is that the same mandate as the 
registrar has in regard to the parent company? 


Mr... Thompsoninves; al sthinksa that “ispasprincipte.sthere is 
something not being done indirectly that ought not to be done 
directity. 


Mrivd. Av) Taylor “Siecasp £hatrand agrees wa then te) Duta 


am wondering if it extends further in regard to a subsidiary 
business. 


Mr. Crosbie: When we brought this recommendation in, we 
realized the principal or the trust company had certain prohibited 
activities. As we have seen, this is a regulated industry. They 
ace allowed to do certain things subject to very specific controls 
in the act. For example, a parent trust company cannot carry on a 
manufacturing business. Now if it invests in a subsidiary and the 
subsidiary is set up for the purpose of carrying on a 
manufacturing business, in my opinion that would not be an 
appropriate subsidiary for a trust company to be operating. 


Meee Jam a ayilor’e lags sexceecdi ney Gney jure 1 Ono 
the parent company. 


Mres Criosbiere Thaityd 6s rachte 
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Fiepatiwn ct shay UOl a Wna ell Camere cting ateiss “should vthat 


Sie Ae Se ee Se SS a ia 
noUt=pemcied gin morcoaincide, with. the--} 


Men eCoostile~Ninvessence, @tnat isvwhat)we ware Calking 
about doing. The test for the parent would be applied to the 
subsidiary. 


ite a.. Laylor: BUE 10 dees not say that here. The way 
it reads is pretty broad-reaching. The present registrar excepted, 
it would be pretty arbitrary and high-handed just to throw someone 
down. 


Mr. Breithaupt: Particularly when minority investment 
interests are allowed. 


Mr. Gillies: It seems to me to be so broadly worded that 
i€ could lead the registrar into having to involve himself in 
areas that have nothing to do with financial management, loans, 
trusts or anything of that sort. It seems to open up a real can of 
worms. 


Mr. Breithaupt: It is another judgement call that may be 
an interference in the administration of a business. 


Mr. Chairman: And it could be appealed to the-- 


MomeeuacQuarrie:. (heat iretequestionesethat (comes #toymind 
Peresi cs puwhate@isia Subsidiary? tis*itsa ‘controlled company ;“wholly 
owned? Is it a company in which the main corporation has a 
substantial interest? 


Mee vlnompson:; Yes. 1 think the regulations that exist 
fairly well clarify the types of corporations that may become 
subsidiaries of trust companies, and basically they require 
SOnECrOIMLOREXISt iInSthe trust; company. The thrust csorcehe 
regulation is to determine how much of the trust company's money 
may drop down into the subsidiary and how that is treated as an 
investment. There is also a provision in there covering prohibited 
investments, but what we were looking at here was that basic 
principle not to do indirectly what the trust company would not do 
Mueceuly.. | Ciink chat toma seO0C pOIme~Lhae has come 2Out OLe@Ehis 
discussion. 


Mie voceUdbiniec mLece el hve 1SewhaGesOnuPen Croublessme. 
When the member for Prince Edward-Lennox (Mr. Taylor) mentioned 
that the subsidiary could not do anything that the main 
Sonponactonscoula not .ao, ol ewas Crying to visualizesthe situation 
Enatewasmproper s.clhicaleandsal | thetresttort 1t*in’ terms ofthe 
subsidiary operations that were broader than the principal 
corporations. 


Under the Trustee Act, a trust company can invest in any of 
a number of investments. Assuming the estate was big enough, they 
eouldspiltepitaal lo intovbell) Canada; stock.) Youtcould@dr.aw. some 
faiviyonidiculoustandytan-Letched possibilities out of that, 
depending on the size of the estate and how they diversify and all 
Lnesrest.ocene. 


Fieg 


When you are talking about a subsidiary controlled by the 
major company, whether we draw the line, as the member for Prince 
Edward-Lennox suggested, at a subsidiary not being able to do 
anything the principal could not do or whether we are not quite so 
hard and fast on drawing the line, we had evidence here of 
mortgage brokers owning or being in control of a trust company and 
the rest of it. 1 do not know if the reverse is Crue. 91 domior 
think it can, but what sort of situation are we getting into here? 


Mr. Crosbie: Maybe I am repeating myself, but our 
thinking on this recommendation was that the act does proscribe 
the use of funds for the purpose of protecting depositors and 
ensuring theresisssur Gicaent lLiquidiivoandsal) stharesortmrcom Chine, 
We were concerned that by passing the money through to a 
subsidery, 16 the. subsidisny, Wasanotmsimilarilysconclol Leaeatlereru 
might use the funds for purposes the parent could not, might tie 
them up in types of investments that would make them unavailable 
to the depositors in the event there was a liquidity crisis or 
something of that kind. Therefore, we felt the same rules 
generally that applied to the parent should apply to the 
subsidiary in terms of the nature of business activities. 


Mr. MacQuarrie: What; types (of subsidiaries (of loan—and 
trust corporations are in existence now? 


Mr. Thompson: Taking the trust company, tCheres=rsetie 
right to have a foreign trust company, which nobody has used yet. 
There is the right to have a real estate corporation and you can 
break that down into-- 


Mr. MacQuarrie: Quite a few of them are using that right. 


Mr =LHOMDSON: SLes. 
Mr. MacQuarrie: Guaranty Trust, Canada Permanent, yes. 


S52 i) a Dell 


Mr. Thompson: You can break that into two segments 
really. A real estate brokerage is one segment of it; the other 
aspect would be the true sort of investing in real estate. 


The third type is the mutual fund corporation, which has not 
been utilized. Then there is the mutual fund sales or management 
corporation shares, which have not been utilized. A trust company 
can own shares in a loan corporation. Then there is the general 
overall class of ancillary business corporation. That is an 
activity that is defined as ancillary to the operation of the 
trust company. 


Me a breltnavupiswl his could ebesapdatanpLocescine 
Operation or something Like that? 


Mower HOMpSOnR Ves, 1G Mish eben alOOkea Gl bet hOmecie 
point of view that it all somehow relates to an activity that the 
trust company can do itself. Once you get beyond that, the 
regulations clearly say the subsidiary cannot make an investment 
that the trust company would be prohibited from making. What we 
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are looking for is whether that is simply adequate to control the 
investment. 


We are dealing with a regulated company with closely defined 
corporate powers. These subsidiaries can exist with very broad 
powers and there could well be activities, as the deputy has 
mentioned, such as getting into a manufacturing business-- 


Moa Breithaupt; You could go from: a data processing 
senvicerto the preparation ‘orescitware programs towthé eventual 
development of the various hardware items for particular purposes, 
and in that way go step by.step away from what that trust company 
was originally incorporated to do. 


Nee eLnOmpSOls =16S +! habs, Cheslypemonfactiviry wemwere 
looking at. 


More Gpe bres ia) fam sthinkingeorethesinetance tof da cea: 
estate operation that is subsidiary to a trust company. The 
business practices of the real estate division would still be 
subject to the jurisdiction of the real estate people in your 
ministry as opposed to-- 


Mri. Thompson: Ves. 


Mr. Gillies: My concern is that the government has paid 
lipservice in the last number of years to moving towards 
self-regulation in the real estate industry and I would hate to 
think we may inadvertently, through this regulation, add to the 
possible bureaucratic entanglements the real estate operation 
could encounter. 


Mo prehompson: eNowtheyvarerstillesubject tomesgistration 
under the Real Estate and Business Brokers Act. Whether it be the 
Be ustecompany Or (its subsidiary that 1s engaging in the activity, 
BOCh ale SUbVeECtU Stone: 


Mr. Gillies: If a subsidiary real estate operation made 
what was judged to be an inappropriate investment, it would still 
be dealt with by the real estate people and not by the registrar. 


Muy bret tharptominitialiymet)least- 


Mr. Crosbie: Just remember that the books of account or 
the records of the subsidiary feed through to the capital base of 
the trust company. So if they went out and made an inappropriate 
investment that affected the capital of the subsidiary, that, in 
turn, would affect the capital of the parent and the registrar 
might deal with it by adjusting the capital base of the parent. 


Mr. Gillies: So they could be subject to regulation by 
both? 


Mr. Crosbie: They would certainly be influenced by the 
decisions of the registrar on their investment, yes. 


Mr. Renwick: This may be quite impossible, but it seems 
to me this is one area where the disclosure principle makes a lot 
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of sense. The act prohibits: certain activities! and all wtheymectear 
it, but the complementary part of that is, whether we are talking 
about holding, subsidiary, affiliated or investment corporations, 
or whatever that web of companies is--I would also include 
partnerships, limited partnerships and sole proprietorships 
because there are some ingenious practitioners who could skate 
around the partnership, limited partnership and the sole 
proprietorship to defeat these things. 


It seems to me the basic thing a regulator has to know is 
what all these companies are for and ensure, somehow or other, 
whatever designation you make, that they show the whole map. I do 
not think that would be-all that a1imrcuue, 


Take Royal Trust. Assume for a moment that it has 
proliferated as much as anybody. Maybe Murray could give a better 
example. It should be possible, without any onerous requirement, 
to require them to disclose the names of all corporations and so 
on--if you can do it by saying holding corporation, or whatever it 
is, fine--so that the regulating authority can have some idea 
whether or not they fall within the permissible activities of 
those companies. 


The disclosure principle puts a real obligation on the 
management of the regulated company to give you that information. 
When you have that information, you could pretty easily, for your 
own views, decide whether there had been an infringement or 
whether further inquiries were essential without getting into the 
view of appearing to deal only on the prohibition and not have the 
information. 


Mr J. oh avior-. Wouldanoty Ene tlectstrarmnavestud 
authority now in terms of the parent company to ensure that there 
are disclosures? 


Mr. Renwick: I am not certain whether they would have. 
The Traders group as a whole is into all sorts of things. Somehow 
or other, wherever the trust company falls in the chart, all of 
the spokes and wheels should be available to the ministry. I do 
not think they are. They may be. 


Mr. J. A. Taylor: MaybetMus! Thompsongcan)enlaghtengus on 
that. Are there areas in regard to a trust company's operation 
that could remain secret or undisclosed? Is there a way of getting 
at that, whatever the information is that you require? 


Mr. Thompson: I would’ hope so, evensit itsis’ conducted 
in a subsidiary operation. 


Mr... J. 0A. Taylor: No, 1 am talking sab0ue che pacent. 
What I am coming at is whether you need more power as a registrar 
to deal with subsidiaries than you have in dealing with the parent. 


Mr. Thompson: We will address that later on. We have 


asked for similar but a little different powers to deal with a 
holding company. 


Mr. J. A. Taylor: Do you need more power? 


ae 
Mts Thompson: Information is what we need. 


Mr. Renwick: Maybe this is oversimplistic, but there 
might be some merit in going to the company you are regulating and 
saying, "I want to know all the outreaches of your organization, 
whether it is up, down, sideways, around or anywhere else." This 
has the benefit that you then know. 


Second, somebody is on the line to provide you with full 
disclosure. Third, you are not seen to be conducting some kind of 
police investigation about what they are doing; yet you have the 
information. From your examination and activities, you can say, "I 
want to know a little more about your interest in this company 
because we are concerned about the kind of business you are doing." 

Poe onetenalpe se OUrldve wd DEODreH if YOU 1OOksat ste 
holding company scene. I presume the attitude is that anyone who 
has a percentage interest in a trust company must be prepared to 
disclose the entire empire of investments or interests. I would 
hope, though, that that disclosure would be based on what 
influence that might have on the operations of a trust company. 


eo Ue. il. 


If, for example, one of the other arms of the holding 
company enters into certain financial arrangements with that trust 
company which may be questionable, then that is the sort of 
information that should come forward. However, are you at this 
point looking to say to Mr. Jackman, for example, who is involved 
in several trust company circumstances, that all the detailed 
operations of the life insurance company, or whatever other 
arrangements there must be, would have to be fully disclosed 
because there is a commonality of interest and connection, at 
Peastwatye they topeot theepyramid? 


(sat suunesinecentLon..or 1s: it goine to deal@with the fact 
that company X is dealing with this trust company and, because 
there is a commonality of ownership, disclosure is peculiarly 
wanted in that situation? 


Mra weoeOspees lpthinksit dsethet latter. 


If you are talking about arm's-length transactions and if 
everybody is working under the umbrella of a common holding 
company, obviously you do not have arm's-length transactions, 
although looking at it without knowledge of a holding company it 
would appear on the surface you have. 


imCiVivkethise tse what yous werer saying ine y Our ‘Second 
situation. We need to know for purposes of determining the 
legitimacy of transactions whether there is a common owner or not. 


Mee br ei chaliptae Duteciselosur emi ssforathatepur pose: 
Presumably the interest the owner or a person with substantial 
control over the trust company may have in a dozen other things, 
none of which impinges directly on the trust company, should be of 
no concern. 
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Mr. Crosbie: I think this is an area where all you can 
do from a practical point of view is) crequiresdtsclosuce erred 
trust company is going business with a subsidiary of a common 
parent, then it should be disclosed somewhere. 


Moe Breithaupt vou NaVesm lO ere y sOleaaial ci ately 
attitude and the ability to penalize it that is net ~appeapriaterty 
disclosed. 


Mry.ssGmOs bie +22) ccc 


Mr. Renwick: That is a separate and distinct area of 
problem. I think it is separate from the question of the 
traditional corporate interconnections. It seems to me that going 
up the ladder, all you want to know is who controls this company. 
It may be one or two levels up or it may be a branch, but once you 
have found, that, I think that.is all you, need to. know -up there. 


Going down the other way, you simply want to know what the 
shareholdings are. 


Mr. Thompson: Yes. You want to Know the value of that 
subsidiary because it is going to appear as an asset of the trust 
company. 


Mr. Renwick: You want to know what percentage they hold 


and -aliaotstnaty 


Then the second question you raise of who is doing business 
with whom in the empire, even though there is no relevant share 
connection, seems to me to perhaps fall in a different area. I 
think the share connection part of it lends itself to disclosure. 
The other, part of it..may have tobe aumatter of direct, inquiry. 


Mr. MacQuarmie: he statement On pazerc=)) tsecUs Cra car 
and I do not think it is an unreasonable power to give the 
registrar, although I have some reservations about too much 
discretion being given to any civil servant in terms of 
application or anything. I think it should be strictly based on 
the statute. 


Mr. Chairman: With that, we will move on to item 8 on 
page C-10. It basically states, "The maximum investment-- 


Mr. MacQuarrie: With all due respect to those present. 
Mc. Chairman: By all means. 


"The maximum investment by a loan or trust corporation in 
another corporation, other than a subsidiary, should be reduced 
from 20 per cent to 10 per cent, making it less likely that a 
number of corporations, acting secretly and in concert, can avoid 
the provisions. Or the, act .4 


Mr) Brerthavupt:. 1 think, Mot sGhainmanethicwls.201neero 
be a major and somewhat time-consuming theme. Perhaps it would be 
good to approach this freshly tomorrow morning. 
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Mr. Chairman: That might be a good idea. We did have a 
Pots or tonscussion oOnvite-asy¥ ilarecall; 


We can move on to page C-12, item 9: "The registrar should 
have the power to designate corporations in which a loan or trust 
corporation has invested as an affiliate with special rules 
Boplicaole toa i transactions with such affiliates.” 


Me wORenWickKs Ielnink*thateas Consistentswith what we 
have been discussing. 


Mr. Chairman: On page C-13, item 10: "The power of the 
registrar to regulate and control transactions between a loan and 
trust corporation and its holding company should be increased and 
more closely controlled." 


Mey, Soret cNaull Mele eaves reels ImMpor cant co Mave stnat 
information, but when you use the phrase, ''more closely 
eontrol led.) it) seemsvtoimei to be a decision more’to interfere 
than to learn. I am wondering if you could expand on this for us 
aomcouwhyyyougteeiycompetentiito control: that: sort offrelationship, 
era nowl your would-do it? 


Mr. Thompson: There may well be a holding company that 
has an overall pension plan for its whole group of companies or 
something. We are looking at that and I do not see there is any 
reason, because it gives a bulk buying power, to interfere in that 
type of thing. If there are transactions between the companies 
‘that may not be for fair market value or cash, these are the types 
of situations of which you want to be knowledgeable and be able to 
COnCrol, 


Mo. seh ebay ror? “Whateleindeot lepislation“dotyou 
envisage? How would a section or sections be drafted to accomplish 
what you set out here? 


You are saying the power of the registrar should be 
increased and more closely controlled, as I read that--unless it 
is the grammar that is troubling me. 


Metethompson: + ie think the key tovit¥ise transactions. 

Mom Ure ate lay lore®fteecays,-- The’ power"of the resistrar 
to regulate and control transactions between a loan and trust 
corporation and its holding company should be increased and more 
closely controlled." Am I reading it improperly? 

Mes seoudriae TRdo@nocecthink® thateistwhatwitesays. 


Mr. Van Horne: The phrases are almost mutually exclusive 
in theirsmeéaninge? 


ieee ok ay Orel Eeseeciiss COrmhesperhapssthatiisenot 
worded with the most clarity. 


Meee breithaupt-wlt, wouldeappear that itheswritersof the 
report, whoever they are-- 
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Mr . «Crosbier Wess “and such transactions moreycloseiy 
controlled. 


MrasBreithaupt:. --may Derrelkercingr tosincnessi negate 
powers to regulate. The result of the increasing of those powers 
may be to more closely monitor a variety of transactions. 


still do not think the word) contro. 16elne woopeL sword: 
unless it is going to be the function of the registrar to 
second-guess every decision of a chief executive officer in the 
business. I realize the powers may have to be more clearly defined 
and there may well be a requirement to monitor these internal 
transactions more clearly, but to base any legislation on this 
phrasing I find unfortunate. 


Mew Crosbie:) Courd@ivask apavestioniel® WW iclilow wnase 
you are saying, you are saying we should monitor them more 
closely. Now, let us assume we are monitoring them-- 


Mr Subceibhaupt igvouemay uchoose EO dostbar. 
S40: Dems 


Mr. Crosbie: Let us say we have chosen to do that. We 
are monitoring it more closely and we find an undesirable 
practice: say the parent company is selling overvalued assests to 
the trust company as a process of transferring funds to the 
holding company. What do we do? Having monitored it, what is the 
next step? 


Mr. Breithaupt: If you find the’ assets havesbeen 
overvalued, presumably if they are going to be used as anything to 
impinge upon the borrowing base or to deal with the multiple at 
all, you would aevalue those assets so far as they impact upon the 
borrowing base. On the other hand-- 


Mr. Crosbie: Butseyou,aressaying you wouldsnok, prohibit 
the practice. You would just respond to it by properly valuing 
them as assets in the hands of the trust company? 


Mr. Breithaupt: I] think the trust company knows the. 
valuation of assets upon which any borrowing multiple is based is 
subject to independent evaluation and the penalty of interference. 
That shoulda be a sufficient guideline to deal with the operations 
of the company. 


if, for example; aslatmesult of that kind of inanproprmiace 
valuation--I will not say improper, but let us say 
inappropriate--you require additional capital from the beneficial 
owners of the majority of shares or the single person or two or 
three persons in a smaller company who have by far the majority of 
the investment, then you can call upon that, through an additional 
capital infusion through a subordinated shareholder note and the 
advancement of capital until the company digests whatever its 
concern is. 


Again, when you look at the penchant for second-guessing, I 
wonder how practical it is to talk about these powers on the theme 
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that, by exercising them, you are effectively going to control the 
operations of any day-to-day management of a trust company. It 
seems to me you have an obligation to have a certain framework, a 
certain series of guidelines, the opportunity to warn and the 
opportunity then to act independently with appropriate powers, to 
revalue, to require additional:capital or whatever it may be. 


When you talk about controlling in this sense, perhaps I am 
the only one who equates that controlling theme with an 
interference theme I do not much like. I think the framework 
should be equally there for everyone, and the game plan and the 
requirements should be quite clearly known. If there is an 
inappropriate valuation of an asset, you can quite clearly give 
your point of view to the manager or the owners of a trust company 
and have it resolved promptly. 


Mr. Crosbie: I think there is a problem with the 
semantics here. You are saying the control mechanism should not be 
a power to prohibit but should be a power to, if you will-- 
"punish'' is too strong--adversely affect the subsidiary trust 
company by reducing its capital or affecting its borrowing ratio 
Or whatever -- 


Mie breithauph, Maybesl just=do not” like the* word 
econtrole” 


Mr. Crosbie: --and you control it that way. Indirect 
eoncrolweastopposed toredirect control is twhat’ I hear “youssaying to 
me. You do not object to the practice being controlled, as long as 
you use the mechanisms of regulating the capital and borrowing and 
Bhatesort.or- thing. 


Mreaune iohauptis mewOUlLdmiter COpseeyOUNnaver the: powers 
you require and have your opportunity to use them clearly known 
within the industry so no questions are asked when you walk in and 
say, "I think that mortgage is overvalued and the property is, in 
baGtey swonthena lt «Orawhat you,advancea <1 unds: Upon. 


However, to phrase it in terms of control seems to me to be 
an umnecessary, bureaucratic attitude in the management of the 
Couporations., 1éprerer sthelcarrot to cherstick) approach. As [1 say, 
ieamay joe -chaellr)iustedownct dikesthis controlstheme. | approach 
it Lrom a diiterent attitude. 


Mr. Crosbie: We may be overreacting to our experience of 
the speed with which improper activities can take place. If we 
have to wait three months to find out what the impact of improper 
activity istoncthe capital of a‘trust company, we may, find it is 
Srenihicant anduwevare’ -booelate to do -anything@about 1: 


MrenlwmA ss ley.lor. .0r, the ampact of government decision 
in lieu of the other decision. 


MrweCrosbpieteres:. 
Miawnekea oy lboreeOn ae pointeormclanifacation,, Mr. 


Chairman--1 know the member for Riverdale (Mr. Renwick) is anxious 
to make a contribution here--but as I read this section, you are 
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only talking about transactions between a loan and trust company 
andgeits Holding -Gompany elo Chater iciLY 


Mr ..Crosbie: Yes. 


Mr. de Aca eVIOn- ecOsethat els ou USE sd anateOwedteod a awi1tch 
may eliminate a lot of the concerns of the member for Kitchener 
(Mr Bre itha up t).. 


Mr. Thompson: If sthere.are no transactions between them 
that basically wouldsbesaetnanstier, ol vassetsm Orval ue sLhenecbere 
Will beano reason to--= 


Mrs J Awa lay lomemNom DUCEY OU, are. Warnhinee Lhem OL fy Our 
ability to interfere in those particular situations. 


Mr a eThbompsone: Yes. 


Mr. JesA. til aylore= 2 oOsi tel Sararrow Inwlbatesensersace | 
read the spini tholtmthatentelleastewbutedl, Am nol mappy. willbe Che 
wording. 


I come back to number 7 on page C-9 suggesting additional 
powers for the registrar to deal with subsidiaries as opposed to 
holding companies. 


Mr. Crosbie: What we are saying in these two matters is 
that the Legislature has seen fit to set up a system for 
controlling trust companies. We do not want that system of 
regulation and control substantially impaired because, instead of 
the trust company doing it, it is being done below by a subsidiary 
or because somebody in a holding company is carrying out an action 
that is detrimental to the trust company. 


We are looking at our obligations to take action to protect 
the depositors. It does not matter to us where the adverse 
practice takes place, whether it is in the trust company, the 
holding company or the subsidiary. If it has the same impact on 
the depositors, if we are going to exercise our responsibilities, 
ie have to be able to deal with that activity wherever it takes 
place. 


Mr. JéAw Baylor: Wouldivyou call (thatearcmas—lengthmor 
non-arm’s-length? 


Mr. Crosbie: Non-arm's-length. 


Mr agi) yA) Taylota: ly woulds Foose) awOnd Craahiami hn oeq ling 
with that type of transaction, you might sharpen your focus a 
little bit. It troubles me the way it is worded. 


Mr... Crosbie: There is no question ;that in sthasepeceess- 
there is a wide range of quite legitimate non-arm's-length 
transactions that will be carried on without any problem on a 
regular basis. 


Mr PLeLehaupt., Fomeva blues 


at 


Mr. Coosbies, Forsivalue, ves, ane ther normal course’ or 
business. 


irre. oe ley Ore, DUGRUNere Vs“ prepably more: danger 
inherent in non-arm’s-length transactions. In other words, there 
Lemnor esroomeror abuse in sthose transactions. ‘1.can understand the 
need for more supervision or more authority in those situations. 
However, it is not clear to me what you are doing here unless you 
sharpen the focus of the semantics a little. 


Mr CoOsbie® agree. .When we start translatine? this 
into legislation, I am sure some of the vagueness that occurs from 
place to place in the white paper is going to have to be removed. 
We cannot use the same language in the legislation. 


S20 Pym, 


Miers Pe ey say Ore OUsd OFnO LL Wwant® COA bes oppressive.) You 
do not want to substitute in an arbitrary way your judgement for 
the judgement of a prudent and honest businessman. At the same 
time, presumably you want to be able to step in where there 
appears to be some abuse taking place or where public funds are 
being put to extraordinary risk. I am not sure how you achieve 
that, and that is why I indicated earlier I would like to see the 
way you manifest that in terms of legislation. 


Mr. Crosbie: I say this most sincerely, I appreciate the 
attention the committee is giving to this problem because it is 
one that is very troublesome. I think Mr. Renwick quite properly 
has emphasized the onus that is going to be placed on the civil 
service, the regulators, once you get this legislation passed. We 
do not want to find ourselves in the position where we have been 
given on the one hand strict responsibility and accountability and 
on the other hand an inadequate process to deliver; but we do not 
want to overkill on the other hand. 


Migs ebay LOLs bUL Wher d CIVIL servant 1s given 
discretion, then it becomes a matter of judgement on the part of 
the civil servant how he exercises that discretion; so it opens up 
a greater area for criticism. You are damned if you do and you are 
cammedeilt you dO Not: and 1 am talking about the potential “for 
SCLiticiem Ob Civijssenvanes "in ethese sttuatbions. 


Thats whiy el Chink, 1. 1s safer, where it is possible sto 
legislate in a more defined sense, so the scope of that discretion 
is as narrow as possible and the civil servant has a mandate to do 
something and does not expose himself to criticism, rightly or 
wrongly, either because he weasels out of something you think he 
obviously should do or because he does something you feel may be 
unnecessarily oppressive or harsh. 


Mr. Crosbie: I must say I have a concern in some of our 
recommendations where we are beginning to exercise, if you will, 
second-guess business judgements. It puts the regulator in a very 
DiveaicCULCmpoOsiieton. Ol tetnere tls satway of avolding that lewill «be 
the ft irsteones toprecommend it or .second:.the motion. It isa 
difficult task to define just how we exercise these controls or 
what limits you put on the exercise of the regulatory control. 
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Me. Renwick: Mytonlyve commentedenthatiilethinky Corse isean 
area where the question of disclosure is very important. In the 
Tirst instance, the oblicationesheulrcebe on Ehe, lOateandserucc 
corporation, and on its holding company, to .make certain, they 
disclose the transactions. 


That does two things. One, it indicates whether there is a 
degree of approbation or disapprobation needed of the particular 
transaction: but.on the other. sidevor 10, jit SelLs away, dee ease 
in the initial instance, from the concept of regulating and 
controlling those transactions. You may want to control them, but 
I think) you, haves toy know what,.they are _in. the tirst. place.—-1—think 
they should be required to give you prompt and timely notice of 
any transaction between the loan and trust corporation and its 
holding company. 


Mr. Chairman: Anything further on item 10? If not, we 
Can move to item 1l: ''New restrictions should be introduced 
affecting the issuance of shares of the loan or trust corporation 
for other than cash and the consideration that may be received for 
Such. sharesea 


Mra Brepthaupt.)Perhapsiwe could ube foldpot ihe 
background and reason for this desire to have restrictions in this 
area, 


Mr. Crosbie: Lt) iswhasically again the questioniior 
assurance that the transactions are for value. When you get into 
certain types of consideration, if there is no fairly strict basis 
for controlling, you can get all sorts of fictional value anda 
substantial moneys being transferred for low-value assets. This 
certainly was a characteristic of many of the transactions in the 
mecent; Cruse yGompanyvamaGeens. 


It is interesting to note that the 1975 select committee 
went almost as far as we did. They were allowing the transfer of 
assets that were authorized investments. We stopped a bit short of 
thet. 


Mr. Breithaupt: What sort of restrictions do you presume 
are going to be helpful? 


Mr. J. As Taylor: What are: thes newsrestractions: that you 
contemplate? 


Mr. Crosbie: The new restriction is for other than cash 
and consideration that may be received for such shares. We have 
limited itito: cash; 


Mr. Breithaupt: For example, if the value of the 

property is transferred in total to the company in return for an 
issue of treasury shares or another preference kind of share with 
certain conditions, you want to the opportunity to observe upon 
the value of that transfer, whether the property was worth that 
amount, whether the terms and conditions on the preference shares 
issued, which then affect the borrowing multiple, are valid and 
appr oprdate. that sor twot sthing. -Is)thatawnal.youUsnaVeu! demand: 


ea, 


Mr, ihotipson;- Yes. ,ourcan- also, add the liquidityerfect 
to it--the valve you may take into long-term capital gain on 
something. That would mean in effect that the asset perhaps being 
transferred in was really not one that could readily be put on the 
marketplace without taking a loss. There are all sorts of 
considerations that really require almost an individual assessment 
OreWhat’ Chat pertrcular asset is, its nature and character, but 
basically going back to the value. 


Mrgy.bt CUCnaUp te sORtLnestestrictions, youchave in mind 
would deal with the opportunity at least to review and, if 
necessary, to revalue in accordance with your criteria, subject to 
submissions or some kind of appeal mechanism from the parties 
involved who would wish to justify that valve to the best of their 
ap ULiUCy. 


Mr. Crosbie: Yes. The white paper itself is very clear. 
It says: "Purther, no shares, common or preferred, shoulda be 
issued’ other’ than for cash’--that is the general rule, cash only-- 
"except under extraordinary circumstances. In extraordinary 
circumstances, shares may be issved where the consideration is for 
independently appraised physical assets at fair market value, 
provided the registrar's approval has been obtained." 


As Mr. @ithompson has just indicated, you could thinkpof 
assets that might have a fair market valve but would be so 
gitficult toisell as assets for’ a trust company ora loan 
corporation that they would be totally inappropriate--they do not 
help the liquidity situation or anything else--and the registrar 
might be quite justified in refusing to accept that type of 
payment for the shares of the corporation. 


Mrs a laylor.- .You would require the registrars 
approval for anything but cash. Is that what you are saying? 


Me. uGrosbie; Yes. 
Mio he ploy Ole Ls) that che. situation now? 
Mr. Thompson: No. That is what we are asking for. 


Mle Jee a. wlaylOrunWhat festriction is there now on 
anything but cash? 


Mie nDOmpsOlemihnere;is NO Testriction on the government 
side. teisereally on’ the) basis of how that would be valued from 
an accounting basis. 


4 p.m. 


Mee Jcelenlay lore BUt what= l\am ‘setting aters) -oncegyou 
insert yourself\as aycondition of transfer, shares for assets, you 
preethen in,a, position to'require all “kinds of things, whether 
they are appraisal reports or what have you, which presumably 
gives you whatever control you need because that is the judgement 
call you make as a condition of your approval. 


Bint -cetcetbhatesimp.e Or that.complicated, if that sisi what 
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you are saying, that now we are going to provide for registrar's 
approval, 1 would dike, to know chat. 


Mr. Crosbie: In essence, that is what we are saying. We 
do the same thing as that general power of the registrar to go out 
and look at a mortgage and demand to have it revalued. If the 
valuation comes in at less, he appropriately reduces the company's 
Gana tar. 


What we are saying here is that when shares, which represent 
the capital of the company, are being sold for other than cash, 
then we need the same ability to go out and test the genuineness 
of value being placed on the assets that are received in return 
for shares. 


Mra Bbreithaupt: this could) bespaintings,. Other .obpyets 
d'art or a stamp collection. 1 suppose it could be anything. 


Mey ChadrmancgrA "cam, 


Murs Bretthaupty A car, ewhatever,. 
Mr. J sAS Taylor All sgood \trust company ‘investments, 


Mr. Renwick: This is not a new problem. I think our 
problem in the select committee was that there was no provision in 
the statute with respect to this question. It would be wonderful 
if the world permitted you simply to say you could only issue 
shares for cash, but I guess the first thing you learn in 
corporate law is how to camouflage that transaction. Because you 
can make it a cash transaction, those concerned about corporation 
law have done the best they can, as it is done in the Business 
Corporations Act, to place the responsibility fairly and squarely 
on the board of directors to determine the value of that property 
for which they are going to issue the shares. 


I get concerned when we are thinking of asking the registrar 
to approve or disapprove of that, because I think that is a very 
onerous obligation on the registrar. If we ever get this 
responsiblity of the directors into the statute and correctly 
phrasea, then you put the onus on them, so they are to determine 
the value of that property for the purposes for which they are 
going to issue the shares. I think that value has to be the same 
as any other value, what the property would fetch in the 
marketplace. 


I was just looking at the select committee report, and it 
does not appear to me that there is any suggestion in here that 
the registrar should be involved in that question. 


Mrea@GrOsbieceNove ithdoessnoc. 


Mr. Renwick: All we wanted to do was to bring the act up 
to date so it was very clear that they could not play fast ana 
loose with property. The other thing I noticed we kicked out was 
services. They cannot issue shares for past consideration of 
services. Why are we not taking that approach in this matter? 
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Mr. Crosbie: The argument I would suggest in reply to 
your question is, why make a distinction between this type of 
capital transaction and one where the company is investing 
depositors’ money in mortgages? There, as I understand the current 
thinking, we are expected to make at least some sort of random 
check to determine whether the mortgage portfolio is a valid, 
properly valued one. 


Notwithstanding that, surely it is a function of the 
directors to ensure all the investments are properly placed. 


Moen slay bor = but. you do net meedsithe registrar s 
approval as a condition precedent to a mortage loan. What I was 
getting at was what the new restrictions meant and what you have 
told me is that the new restriction is tantamount to the 
registrar's approval, that there was prior approval. If that is 
so, then that certainly is different from spot checking or setting 
OUE (sone ert teriavand, so on... WwhatlMry Renwick is) saying. as I 
bnderstand bim, 91s" that the ‘obligation, ithe? Liability and the 
responsibility should be on the part of the board of directors. It 
is the concept of self-policing, presumably. You have a 
responsibility and if you do not discharge that responsibility, 
your head is on the block. 


Mr. Crosbie: Maybe again we go back to Mr. Renwick's 
avenue that wherever there is any change in the nature of the 
shares, or where the shares have been issued for property as 
opposed to cash, it shall be reported to the registrar and the 
registrar would then have the option: of going out and having a 
look at what was obtained, valuing it and, if he found that it was 
not the proper value, taking the appropriate action at that time. 


Mr. Renwick: I do not mind it being even broader. The 
key for the registrar is his control over the paid-up capital for 
the purposes of the borrowing power. 


Mire EOLOs DLererues:. 


Mr. Renwick: If there have been shares issued which are 
morepronert variate eis not of atherquality which 1s .equired, or if 
the valuation is improper or inadequate, then the registrar--and 
it may not be limited only to this situation--should have the 
power to affect the borrowing capacity of that company. 


It is a horrendous job to impose on a government official to 
value property. That is my view of it in any event. If directors 
were goine to do’ that, I would simply put it’ on them, and they 
WOULd run ethe overriding control that the registrar could walk in 
and say, "I am going to reduce your borrowing multiple." 


Moeebuelthaupie Biwould@like to ‘see the industry iknow 
that the registrar has those powers with the hope that they would 
never have to be used. 


Mops enwi cic: Any sensible trust company would come to 
the registrar and say: ‘This is what we are proposing to do. We 
have. this valuation. It is going to go before the board next week. 
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We do not want to run) afoul of otrecapacity, to) borrow, one it. Inat 
is the way they would domutz lia they) were coazyecnourin  On0cr i. 
some other wav, then you should be able to pull the string on 
their borrowing power and shrink it to give effect to what you 
feel was an overvaluation or an improper category of investment 
that they are in. As I say, that ultimate regulatory- power is the 
real one. 


The problem with upsetting any transaction is that you 
always get involved with the other question, do we do more harm 
than good" by upsetting it? Once something») ise Tale accompli 1t 
would not be the first time you had to say, ‘We do not want them 
to do it again, but we cannot reverse the position; all we can do 
is straiehten: iteoutwae Atiweastel) assuiies yOlus.c Unga nCOgt nhac. one many, 
occasions. 


Mee Thompson: The most ditticulG. part in=déalings.with 
that is, going, backitimstetomincor poration, —yoW inconpornatenpy, 
putting uplcash. Wel arertryine toismaintain what) principle... but 
leaving some flexibility there. But there might well be 
circumstances that would permit the transfer of assets into the 
company in consideration of the issuing of additional capital. 
Sometimes that is the only asset apart from cash that the 
indiviaual owner may have. We want to leave it to that extent. 


On the ‘other handjeithe: ditiiculry, you haveriivyou doines 
have some approval process on it is that if this happens during 
the course of a year, it would turn up on the annual return, and 
you could inavel many monthstunvolvediin. this. te 1sanoG .onat, 1c eis 
hidden or anything; it is just that we would have to hone our 
ceporting system even finer to try to keep up to date with what 
was actually happening in each and every one of these companies. 
lt makes It) veryedifliiculp tordeal wwithiiarl transaction ehateamayabe 
months later. 


4:10 p.m. 
Mr. J. A. Taylor: I gather the select committee's 


recommendation is too restrictive from your point of view. 


Mr. Thompson: To the extent that in our own assessment 
it did not deal with the question of the effect of the transaction 
on the liquidity of the company. It may well be an authorized 
investment. 


Mr. J. A. Taylor: I see. I was wondering whether you 
wanted to go beyond the committee's recommendation and, if so, 
whether in those situations you required prior approval of the 
registrar so the trust company could do what is recommended in 
terms of the select committee's recommendation and beyond that 
when you exercise control. You are saying there might be problems 
inherent in any transaction apart from cash. 


Mr. Thompson: Yes, there might be. It might well affect 
things. 
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Mixes Pee slay Or: s.OUS Want -pLa0b appr Oval’ for any 
transaction other than cash. That is the part that troubles me. 


ME. Pt bomps on mae mubetesaye1tetroubleseme,, because: once 
you get into this approval basis, you become part of the 
ransaction. 


Me... Cael ayiL ors (Aatmrse riche, 


Mr. Thompson: And listening to the member for Riverdale 
(ire Renwiekbee@i@really do feel that Ws "the responsibility Of ‘the 
Earpeccors. 


Mian Layior:. inate ts ticnt. Then you may not «be 
exercising good business judgement because you are more 
interesting in protecting yourselves than the depositors. 


ME uOmpsons | [hat might ebeepossipie, “but “lehope mot. 


Mees ne laylor= Peco nor -say ‘that tim any "diepaeracing 
way, but what have you got to lose? If there is an undue burden on 
you, normally in my experience, the government's position is a 
fail-safe position, so again it may be overkill. 


Mr. Crosbie: It might be possible to come up with some 
concept from the 1975 committee report. In other words, if you are 
not going to approve the transaction in advance, you can minimize 
the hazard by limiting the type of investment that can be made. 
Mpateisywhatucthe.1975 repore does. 


it-therregictrerssti ll has-concerns "about the nature of *that 
type of investment, it might be possible to indicate in the 
language of the act, the guidelines or the regulations the type of 
investment, characterizing it as being readily convertible to cash 
or some such language to indicate the types of investments that 
will be acceptable and the types that will be turned down on 
subsequent review. That might get round the problem. 


MiGeeolelthauptemer eunueyendaGmbOrseek avnuling imeadvance, 
it would resolve that problem. Surely it would be rare that 
anything other than real property was being used in this category. 


‘Woes hay Or eNO, DUE the sstgezestionsissthe 
requirement of a ruling. 


Mr. Crosbie: You keep thinking about the good guy. How 
about the devious one who will sell you the Brooklyn bridge for 
your shares? 


lie beet Chaupt; lealready "bought "thar: 
Meee Chairman: -Youscannot doV’re twice. 


Mr. Boudria: When you talk about new restrictions or 
contemplate that’ there be restrictions on the type of shares, I am 
thinking about the newer features we see in shares. I wonder 
whether they are equity instruments or debt instruments when you 
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talk about retractable shares that do everything except whistle 
Dixie. I wonder whether they are shares per se or whether they 
just happen to have the name of shares. Is that an area you intend 
to address? 


Mr. Crosbie: This recommendation does not deal with that 
issue at all. This just deals with what you get for the shares 
when you do sell them, whatever they are. 


Mr. Boudria: But I am talking about whether new 
restrictions should be introduced affecting the issuance of shares. 


Mr .* Crosbie=) For other "than caso: 
Mr BOUGmiIves Les 


Mr. Crosbie: The issuance of shares for other than cash 
does not really concern the nature of the share itself, but the 
consideration you receive for it once’ 1t is issued." that=ts-the 
topic being addressed in this recommendation. 


Mr. Boudria: Is there another recommendation addressing 
the other issue? Is that addressed anywhere else? 


Mr. -Thompson:: «In seGhe, determination .or the: borrow ine 
base, yes. 


Mr. Renwick: In the case of a trust company imposing an 
obligation on the board to approve the purchase of any property, 
whether or not it is for shares, I do not see any problem. I 
forget what the language is. There is something to do with 
expressed determination and knowing all circumstances of the case 
and that the property is worth such and such. 


Then you avoid the question of whether they are issuing it 
Lor sharesom not sissuinael 0 feor aShar es weGOUmS LIMO LY Says. 00 «dak 
you jokers are going out to buy property as distinct from the 
legitimate authorized investments, and whether it is real estate, 
a Picasso painting, a stamp collection or whatever the hell it is, 
you have to, by expressed resolution, determine that is the value 
of it."sYous%can wor obablyvcatvepout. the -kindsofvéexceptionsGnat.cid 
not mean they had the value of the postage stamps they buy, the 
day-to-day office machine and equipment. You could probably rule 
that part of it in an accounting way. 


Mr. wisi Ass bay horn? avouswoulLdanoGebpestradinestnosesror 
shares anyway. 


Mr. Renwick: Not likely. But I was thinking whatever 
they are going to buy, whatever they are going to use that money 
for, no matter how you cooper this damned thing up, it would not 
be long before some board of directors did the old thing. They 
said they issued the shares on a daily loan, somehow or other 
issued the shares, got cash for them and then bought the property 
the next day with the cash. It was a cash transaction. They issued 
the shares for cash and they bought the property for cash. You 
could never trace the dollars. 
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Maybe you have to go the other step. Every time you buy a 
piece of property, it has to have an expressed resolution of the 
board in all circumstances, that the value for the piece of 
property is a fair market valve and whatever other language vou 
feel is necessary. 


Mr. Crosbie: I think we can rework this to co-operate 
with the recommendations we have heard. 


Mr. Chairman: Well, can we move on to one more before we 
come to a close? 


MrewRenwick:. Yes ,,we. cane go.all nicht now. 


Mr. Chairman: Will you so move? Number 12 on page C-15 
says, ‘The registrar should have authority to require specific 
transactions to be submitted to the board of directors of a loan 
SuecrUSceCOrDOrabion, or to require the “loan “or trust -corporation 
to make the transaction public." 


Any comments by the committee? 


Mie Mle CnNev hari sGhinktenatels really mating she board or 
directors accept some responsibilities. Not being in one of those 


august positions, it does, none the less, strike me as a 
reasonable thing to expect. 


Mr. Chairman: Has the deputy minister any comments? 


MeaecGtOsbie: No, other; than to suggest-it might be 
combined with our thoughts on the previous one and work something 
together on the same, because this really is a principle we were 
talking about to apply to the other issue of valuation shares. 


MGeeCCUWLCK a EL aMa VEDerTcOLroml ary, COs~LhatveLewice jUSt fan 
unbelievably onerous responsibility. 


Mr. Chairman: Number 13 on page C-16: "All loan and 
trust corporations carrying on business in Ontario would register 
initially and renew their registration annually. No registration 
should be granted or renewed unless the corporation is a member in 
good standing of the Canada Deposit Insurance Corp." 


fe 20 Dom. 


Mon RenwiCk-wilathinkewesmeovered"ameoodspart -ofethat tin 
the other discussion about the preconditions for incorporation, 
and they would carry through. I think everybody has agreed with 
Eial cunstapante. | dormot™ knowrat-what point we arevecoing tosdeal 
with this question of the Canada Deposit Insurance Corp., but it 
certainly changed the nature of the world up to that--what is the 
limit now? 


Mra Chaivman: site ienso0. 000. 
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Mr. Thompson: Recommendation 14: "Borrowing and 
investment powers to be controlled by the registrar at the time of 
registration--'' 


Mr. Renwick: Before we leave the CDIC thing, what is the 
net effect going to be? Is it too early to tell the cost of the 
inter vention by CDIG, .what thetricovera lia loss is) eoingetoubesan 
relation to the level of premiums and-- 


Mose Crosbie + Viet hank wituas. 
Mr. Renwick: They are going to lose ultimately. 


Mr. Crosbie: Yes. I think ultimately there will be money 
Lost. 


Mr. Renwick: What is the range of premiums a trust 
company pays now? How does it work? 


Mri, Thompsons Tt@is a pereentaze of assets. T would fave 
to look 1 Up. 


Mr’., Renwick: ml temustebefaeteiriyecomplicated formula. 


Mr. ThompsonagYesj elt oieandeitavaries wwith ythesnumb er 
of assets. That is why the banks can say they pay 80 per cent of 
the cost because they have big assets. Basically, the CDIC is 
holding, as contributions from its member institutions, about $350 
nition in ccotais 


Mr Renwick: dss.it donevon a.sttict insurance principle? 


Mr Sp ThompsonseNO sy UUM Sa Dalanced. Inmtneesence--Lheyeage 
in the money management business to some degree. As long as you 
are holding a sum of money of that size, you are in the money 
management business and on the straight insurance principle--to 
the credit of the corporation, it would not of necessity be that 
much. 


Mr. Renwick: I suppose it is too late to go back down 
the road and eliminate the Canada Deposit Insurance Corp. and let 
the corporations stand on their own or even, as the chairman of 
the Toronto Dominion Bank suggested, put it on some kind of 
cO-insurance basis. 


Mr ..oCrosbie:y Il sdosmotcknowhitmthatslastipointyis, beyond 
reach. One of the arguments for deposit insurance, and one of the 
main arguments Lorait insthesaUnitecastatess 1 sanOl sSOnmMUCheaLDeatalt 
ensures and provides for the payment of depositors, but rather 
when there is a failure, the existence of it keeps the market 
calm. It is there if you need it, but because people know that, 
they do not panic when there is a failure. 


In the United States they are much more accustomed to 
financial institutions failing and the federal deposit insurance 
corporation coming in, paying all the depositors and taking over 
management overnight, and at the end of the weekend there is a new 
owner and business as usual. 
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Mowe DOUUr Ia: bl must be hardy to eb used Co. 


Mr. Renwick: It is a catch-22 situation. The reason the 
Crown Trust thing did not reverberate on the Danforth was simply 
because people said, "Oh, well, the government will pick it up," 
just the way I walked around saying, "They will never allow a bank 
Porcollapse. -Lt did not matter whether it was the CDIC, or 
anything else. They were never going to allow a depositor to get 
hurt in Canada. 


I went along the same way with the trust companies, thinking 
FOUSamennOtweOIneg —CO,Cet hurt if you ate-a depositor una trust 
company. All this has done is provide that additional guarantee, 
the bit of cement to that generally accepted view. It certainly 
precludes the run on the trust companies because people do not 
run, nor do they start a run. Somehow or other it has done more 
than that. 


I keep asking myself--and this is no reflection on the 
people at the table or anywhere else in the Ontario government 
service--if it had still been the Ontario Share and Deposit 
Insurance Corp. that was guaranteeing the deposits of people in 
Ontario in trust companies, how the government would have had to 
deal with that kind of question. Here it was always, "You have to 
deal with the federal government because it is a federal 
government responsibility." 


Mr. Crosbie: We have wondered about that ourselves 
because one of the major problems, and you alluded to it earlier 
today, is that the divided jurisdiction between the federal 
government and the provincial government really requires some very 
close co-operation when the provincial government is moving in to 
take possession and control of assets but the federal government 
Powe OIne et OspUcCeUps Ene; money, £0.balil out the depositors. 


In the United States it is one and the same institution that 
is doing it, so you do not have the lengthy and complex 
negotiations we did to set up the transaction. 


Mienmeenwickt slo «yOUlnad run imto very much difiiculry 
from the federal government, you would have had to go it alone in 
Ontario and hope that in the next couple of months you could work 
if.Out with the federal people to pick it up. 


Mr. J. A. Taylor: What do you find objectionable about 
the deposit insurance? 


Mien eCOWLCK slings Tteekingsof Strange thats! meed all 
BnacmDactUp ea NWalkeInco a trust company, I put my money into a 
HepOstumaide! aMmotoOldyit 1s 1n trust,’ that there, are assets that 
are segregated to protect that money in there. I am supposed to 
believe that it is a really responsible organization and then, in 
addition to that, the federal government basically is guaranteeing 
Meme toeeinancla tenet cubilons are not «doing 1t. 
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Mr. J: As Taylor: Bue they arnesmakine. a" contribution, 
are they not? 


Mr. Renwick: Yes, but I think it is quite small in 
relat ton. to the total, is 1C noce iheractua it inancareak 
institution's contribution is Veryolimi ted... dhatpwacerederad: 
government money basically, was it not? 


Mr. Crosbie: No, not really. It would be the deposit 
insurance corporation. I am not sure of the funding. 


Mr. Renwick: Was it all premium? 
Mr. Crosbie: They have a fund that has been built up. 


Mr. Renwick: Yes, I understand that, but they also get 
money from the federal government automatically, do they not? 


Mr. “Thompson: hethink jtpey scan porr Ow ,sbUtGHe PL ees tet 
the obligation of the corporation. 


Mrs Je.A,abay lors cl Wwassundenetne impression =touatautnis 
was actuarially sound in terms of a fund that would accommodate 
the payouts. 1 do snot. know, DuUL I tetnat 1s SO, presumably 1cCowourd 
reflect on the operating costs of the banks and the trust 
companies. 


Mro8 Renwick: if ithateisy them wayeit 1S: at wees 
actlarlallysound.andaso,ou, peneny Chat. is line. she 11 peancia: 
institutions are providing for it. But when I read the Canada 
Deposit Insurance Corporation Act at one point, it sounded to me 
that it came from-- 


Mra i. JA Taylor: They may be bankrolliner vue init adel ye 
I do not «know: 1] would be interested to know that... Ie wousmeenink 
that is the way it should function so that they are really 
policing, presumably, and standing behind their own institutions. 


Mr. Chairman: Gentlemen, I think this would be a good 
time to have a break in the proceedings and adjourn until 10 
o'clock tomorrow morning. 


The committee adjourned at 4:29 p.m. 
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PROPOSALS BOR REVISION .OF THE LOAN AND TRUST CORPORATION 
LEGISLATION, ANDS ADMINISTRATION. LN. ONTARIO 
(continued) 


Mr. Chairman: I see a quorum. This morning we have the 
Mastvin=4 series of witnesses, the Investment Funds Institute of 
Canada, Mr. Keith Dovglas, president; Robert Brewerton, executive 
vice=president ys istembing clrust Gorp.,-and Douglas Pittet, legal 
counsel. 


hire, Doug bas - would youeintroduce yourself and your 
colleagues to the committee and proceed with your brief? 


INVESIMENT FUNDS INSTITUTE OF CANADA 


Mee pevOuUs tas aawlhan ki yvoOu «Mme sGhainman. On my Lert is 
POueme sorewertansot Sterline Trust.Corp., and on my tight is Doug 
PAcchebrwawnO works at Our Office end is legal counsel. 


We sent the committee a letter outlining our concerns about 
one paragraph in the white paper proposals under the heading 
Becubsidiaries. lt suggested Ehatoinrthe future, ‘trust companies 
not be permitted to participate in the ownership of mutual funds 
or their related sales and management companies. 


Our biggest problem in the whole thing is wondering why a 
proposal like this might be initiated. We searched our minds to 
determine what situations may have given rise to a proposal to 
exclude trust companies from participating in this kind of 
ectivilyetweearestully)supportivesof.their existing cole. and, we 
Wevla wat wbikers6o see.it,. from a.consumer s.point .of view, 
Mibieated in any.way. We think it is for the consumer s benefit to 
bavese seveatber ivarietysofeproduct and choice.of institution to 
deal with. Therefore we would be fully supportive of their 
maintaining that power. 


We came here today to offer to answer any questions you 
might have. I trust our letter was sufficiently clear about how we 
fhecleaboum that tpantacuLar proposal. Mr. .Brewerton, myselt and Mr. 
Pittet woulda be happy to answer any questions any member of the 
committee may have about our comments in connection with that 
proposal. 


Meee oe ay LOGE® lsathat. exbibit 40? 


Mires Chaitmane, Yes, l.am sorry, I should have mentioned 
He 1s exhabatya0. Thank you,.Mr. Douglas. Are there any questions 
by members of the committee? 
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Mr. Breithaupt: We had the comment from the-- 
Mra RenW1 Cie Pe Chink Epemre ic einen ne minister = count. 


Mr. Brebthnaupie We wererL Old mace. recall, fhatethe 
reason this was in there was because no one had ever bothered to 
use the power betore. 


Mc Chairman: (hal ae What. . auneeeetooc. 


Mr. Breithauptes Perhaps: we COUlG Clem (COMI tite nal 
regard. 


Mr. Grosbie: I -think, “as the registrar, Nasi explained 
before, the argument was that the power had not been used, couplead 
with the fact that wesielt. the ancillary powers tovcarry out Guac 
sort of activity were adequate. We saw this as a housecleaning 
measure to remove a section of the act which had not been 
specifically used. “lt "in no way impairs Enevab1bity) Obetnuse 
companies to use the ancillary power provision. 


So it is not a prohibition against the development of mutual 
programs. It just removes one specific section of the act and 
leaves it with the ancillary powers. 


MrJ. A. Taylor: 1 eather the; view fromthe ministryeis 
that (thas “1 sryredtindane: 


Min Chairman? “le =1s *sectdvone@r cane Metreve: 


Mr. Renwick: Clatises (e@) sand (d),91s thatenigntos Any 
company incorporated to,ofter public participation In an 
investment portfolio," and, "Any company incorporated to provide a 
company mentionea in clause (c) with advisory, management or sales 
qistripution sery tces 


Mr. Crosbie: I believe there is a specific power =tLoovin 
respect of the mutual funds. 


Mr. Renwick? That mich pew lt = evo leceth ines 


Mr. J. 7A. Taylor: The way the=wording 1srin=eneswhite 
paper, it looks as though the intention is to strip this power 
away, where it reads--it is a separate paragraph--'It is proposea 
that the power to incorporate or acquire mutual funds and mutual 
fund sales and management corporations be eliminated for the 
future." That is a pretty wide, sweeping statement. It does not 
indicate it is covered elsewhere. 


Mr. Breithaupt: It certainly could lead anyone reading 
it to be somewhat upset if he happened to be involved in that. It 
would have been much more helpful to have said the reason for this 
is that the power is not being specifically used ana is otherwise 
accommodated in the act, which woulda have saved not only the 
delegation's involvement but no doubt a few worrisome moments for 
1ts members, “it such 16) the icasce: 


Mr. Renwick: It would certainly cause your legal counsel 


3 


bo. stretch his thead, Sewould thinks (miiwe were ast» tos take that 


simple road and delete those provisions to bring it under the 
auxiliary powers section. 


Mr PeBrelehavupG: At tleast “without any explanation that is 
mutually acceptable to all the parties involved. 


Mec sbour lass Mr eshairman, oi ielycouldimakexanother, point 
now that we have that clarified by the ministry. We have several 
trust company members, as we illustrate in our member directory, 
but the reason Mr. Brewerton is here is that his situation was the 
only one of which I was aware where a trust company actually 
acquirea an investment management corporation and some relatea 
mutual funds. 


Because the company is federally incorporated, it did not 
fall under this particular legislation, but it seems to us to be 
not undesirable that the power continve in the event that a trust 
company may wish to acquire additional mutual funds to merge into 
the ones it has. I do not know about sales and management 
companies in particular--especially the sales companies--but I do 
not see any reason why one might want to preclude a trust company 
from making a decision to acquire an existing mutual funda 
Oreani gaGion simethesevent Bt wanted “todo iso. 


Mrvws,. =. ovaylom aera weIlintroduc ing: ia) (consti tuGional 
problem? If you are federally incorporated and have that power, 
then how do we strip that away? 


Mr. Chairman: Do you have any comments, Mr. Brewerton? 


Mri ebrewerton: @In our case *we “did buy <a mutual rund 
eor poracion “which was Ya lready existing and which had existed ifor <a 


number of years. It provided management services to the mutual 
funds and we used the trust company to distribute the mutual funds. 


We have a parent company, which is Quebec based. We look 
after English Canada under our arrangements and we are at present 
discussing buying mutual funds and selling mutual fund 
corporations between ourselves in order to maintain national 
Gistributton@and econemies *that wecthinkwcould be effected: 


If there were prohibition in the legislation against us 
doing that, well, we ao not see or know of any reason ot 
abuse--which is what we thought the ministry might have in mind 
and we did not know of one. 


Me @Chairinan-eAsel  mecallssomesor sthevconversations, 
someone mentioned that they were not using that particular aspect 
angetheaesns why stheySwere thinking ofsdroppingsit. Thatecertainly 
Mevnotitheticasehthis%morning. 


pos2 0. atm 


Wr Gnoshie: May il ask ,oreathis. thercompany) thatywas eset 
Dp Wouldethereshavesbeen an applicationvunder 4(1)(b) ofthe 
regulations on page--do you have a copy of the act? It 1s on page 
178, 4(1)(b): "Foreign investment’ is made in the shares of a 
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mutual® fund? cor por ati on orsanwappl ication EM semade= ror 
incorporation ofa mutual) fund worponation.s a -touse company sna Ll 
: . 7 . . . =~ ‘ 2 mi 
furnish thesregistrar with such’ initormation as be may wequire, 
ete, 


Would the corporation you are talking about have applied 
unaer that section? My understanding was we never had any 
applications under these provisions. 


ea 


‘1c. Breithaupt: For a separate incorporation for that 
purpose. 


Mra -Gr'osb fee) ef ess 


Mr. Brewerton: I cannot speak for anyone else, and I am 
an accountant, not a lawyer, so I would not know which section we 
applied under. But we are a federally incorporated corporation. I 
do not suppose we would have applied under the Ontario act for 
powers. 


Mr. -Brerthaupt: rou woul dihave eenmce shened wonders st he 
Ontaradotecc am salll BW iernocds 


Mr. Brewerton: We registered with the Ontario Securities 
Commission. Maybe the attempt is to simplify things for the 
business community by eliminating duplicate regulation of these 
corporations. Maybe that is what it is under, because we filea all 
the documents and registered them at the Ontario Securities 
Commission. 


Mr. Renwick: I do not pretend to understand the 
regulation, but ithe: particular eregulation, sin» Less opening .words: 
appears: to =apply only toma, pant cu barwhormcomimutuaiwt Uncstas Caan 
as its investment portfolio is concerned. It also applies only to 
a provincial trust company. 


Mr voCr OSbD1Ies 2A “prevIncial one; wyes« 


If it was a federal one, it would not have been caught by 
this. I think it is clear this is an area that--the recommendation 
in the white paper may have been drafted in language which went 
further than was intended--we will have to review to make sure we 
are not impairing legitimate operation. I noticed, looking at the 
reference between section 183 and the regulation, that although 
section 183 applies to all registered trust companies, the actual 
regulation only applies to provincial trust companies. 


Mr. Renwick: There would be a very real question as to 
whether or not the regulation is effective against even a 
provincial trust company as being in contradiction to the express 
permission given in the statute. I would think the registrar would 
be in trouble, under the regulation, if he prohibited the 
investment, in view of the language in section 183. He might be 
ablemtotrnegvglate it,abut Pdopnetychinkv hescomdnstopnit. 


Mrei Douglas: Mr se, Ghadrman, Pdswondernid fandeGouldaaskame. 
Crosbie’ tootellits the particulass sectionsvot thesactawhach,~mayebe 
affected. by this? proposal; astitareasitheirseliminstion 1s 
concerned. 


B, 


Me Urespres eh blink weswere booking “at -sectien tad sbut., 
ac | say, in "tie “VYYehO "ci ®the hservetions we have hadicon cit »othis 
is something we should review. I am just not comfortable saying we 
will go ahead with the white paper recommendation. This is an area 
I woula like to have reviewed further. 


Mr. LDOUevas= "think 1t would be fair to say we are nat 
uncomfortable with housekeeping measures and so on. We just do not 
see any particular point in removing a power or an ability to do a 
per tbicolar -act 


Mr. Crosbie: I-am sorry Mr. “Thompson is not heré, 
because I had a brief discussion with him about this specific 
ecmpany. My recollection of the discussion was that it was not the 
intention that it be affected by what we were proposing in the 
white paper. 


Pipe DOle tas. ress 


Mr. Crosbie: So, whatever we have to do to make sure our 
recommendation operates in that way, will have to be done. 


Mrs Dotalbac.?) think Stna@t wis fine; “as far as iwetare 
concerned. If anybody has any other questions, we woulda be happy 
to respond. Otherwise, thank you very much. 


Mow henwick el tendveo bea Little aranoid .eBut yeoEk 
Bourse “1f “we cropped (clauses €c)-and®(d)' out of section 183, we 
Pourd=be=SltUuCK™wilit-clause Cr) -"which says, with theuprioc 
approval of the minister, any company incorporated to carry on any 
other business activity reasonably ancillary to the business of a 
Esust Company... 


Ie woula ean that tO set" under Man“ancei! lar ylaetivity, every 
company, provincial and otherwise, would have to get the prior 
BOOT OVaGLLOnM tie ministry to the investment: "That “is? =1f one could 
overcome the hurdle of asking, ‘Well, why in God's name did these 
Penlows. take clauses (ce) <and (d) "out of the “act it “they did not 
mean*to prohrbit them from doing that?” 


ivevess we=snould*wart tor Mr. Thompson’ fo’ tellus, *buts1 
certainly did not have the impression that we were dealing with 
housekeeping in the white paper. It would be worrisome to me if we 
were treating this as a housekeeping matter. If there is an actual 
evil that is seen or apprehended in it, that is a different 
Mattertebutert 1c acejust hovsekcepinges® Ijwoulds beiworried about 
2 ae 


Mr. Crosbie: I used that language and maybe I should not 
have in the absence of Mr. Thompson, but my recollection of the 
explanation he gave the other day was that the ancillary power was 
BUrtie@1ent.. Maybe he bad in mind the factaithat!itiwasr with the 
PLIOL @pproval=of Sine minister. 


Mr. Renwick’ If it’ as=aereeable: to Mr. Crosbie; maybeowe 
could just leave it on the basis that Mr. Thompson will review 
what has taken place this morning and give us a brief memorandum 
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of it and make it available to you people. If you feel you have to 
come back to speak on it, I am sure the committee would be 
agreeable. 


Mr. Dovelas: 1 was 2O1ne tOpgotien-etoc . bo discuss the 
matter with either you,eMrs. Crosbie,’ or Me. Thompsonewin a Ciwould 
be helpful. 


Mr, “@Crosbie: Kine, leappreciate.that.4:] ,amequite Dappy 
with Mr. Renwick's recommendation. 


Mr. Chairman: With that, thank you, Mr. Douglas and 
gentlemen, for being with us this morning. 


Mr. Douglas» Our, pleasure. Thank you. 


Mr. Chairman: Before we move on to the: white paper..7 
would like to discuss with the committee the agenda for next week. 
Lt isto be hoped we will be doing the Courts of Justice Act on 
Monday and we will have the architects' and engineers’ bills on 
Monday, Tuesday and possibly Wednesday. That leaves us Thursday 
and Friday free to return to the white paper. What would you 
gentlemen like to do? 


Mr. Renwick: My reaction is that you are going to have a 
littlesbitsofwtrouble dealing with)thoses three, bid sminsgthate snort 
order, Whatewouldeyoutthink, Jim? 


Mires Bpéibhauptay Within kartayougar ceablentOnuceteChuguan 
the three bills-- 


Mra Chaagrmane Tae threcadays. 


Mosq DEeithaupbegee ing Lboseethreeudaysy sols wad ls besdonng 
well. 


Mr. Renwick: It is Monday, Tuesday and Wednesday. 
Mr... Chaar nantenes- 


Mra vu Br edthaupt:, Yessedicgtertaisrsittingpons bur sdavars 
concerned, it may be that if members have made other commitments 
because they thought we were going to be sitting on Monday, 
Tuesday and Wednesday, I would not know about that. In some 
instances we would have different members involved, depending on 
the event. But that is our problem. We will arrange it among my 
colleagues in the Liberal Party. 


I do not know just how far I expect we will be able to get 
today and tomorrow. I think we really have to just do the best we 
can this week and we will find, hopefully, that we might be about 
two thirds of ithesway> throvehs 


Mr. Chairman: My concerns are if we need Tnursday, we 
should indicate that now. As Mr. Renwick says, we may have 
problems with the bills-- 


/ 


Mr. Renwick: I think the committee should reserve 
Thursday, in any event, because of the damned bills. 


Me... bGharirnmaen-akine. 


Mri breithaupt s  1ethink®that "is a good) approach’. 
Met Chairman’ Okay: 


Moy@bremihnauptyewwevwilllitplantto-ste on Thursday; resthat 
suits the members, anda-- 


Mr. Renwick: If it is open, we can come back to this 
paper-- 


Inbepieeoion: Pl tersanopsopen?! + 
Mee Renwick: Butecertainly - notyiriday. 


Mit ethairmane Notcomments? eNosjecer tainly snot Friday. 
Fine. 


Mr. Breithaupt: Let us plan four days for next week and-- 
PO. Osa. le 

Mr. Chairman: Four days for next week: Monday, Tuesday, 
Wednesday and Thursday. We will ao the Courts of Justice Act, Bill 
Peep tbe ands ha lbs: and, itt time-allows; we will return to 
Cos. 


Miwa. eAbiebaylor air te Chaicman, )there> was. some 
indication last week that by Tuesday of this week, the draft 
amendments would be ready. 


Mr. Chairman: Yes, they were in our offices yesterday. 


Mr. Renwick: Does that mean that there will be reprinted 


bills available? 


MrayChatcmanieiopetuld ya by. Fridays «Tomorrow... Did you, all 
receive vour amendments yesterday? 


MraakRenwack:=@ Yess; dadid. 


Meee Ghalrmancula di datoo. 


Mrs Breithaupt; I have mine. 


Mr. Chairman: Jim, maybe you did not have time to look 
at.Vour aids 


Mriwn) heh aynor seoomet imess.the mail. is. tardy... I 
confess) intthe! Hearst Block. 


Mr. Chairman: That is another problem that we will not 
discuss right now. 
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Mr. J. A. Taylor: Sometimes it goes to my previous 
office here before it gets over’ to my other office. 

Mr. Chairman: The clerk informs me they were delivered 
by messenger. 


Mery) J. Ae Tavior. 1 am deltehbted to hear ithe. sales 
comforting. 


Mr ehRenwicks White we -dremstiliiat (ity Dilwotddelzkevto 
express my--I hate to use the term--profound regret at the 
response from the Law Society of Upper Canada. Basically, what 
they are saying is that they are not interested in commenting on 
the white paper but that a long way down the road, when they have 
seen the legislation and so on, they will be able to approach the 
ministry and get it altered behind closed doors, if I can coin a 
phrase, ang they will never have to face any public discussion of 
the conflict of interest questions. 


They have a specific statement in the white paper that the 
act should be amended to make external advisers, lawyers, auditors 
and valuators accountable if they knowingly participate in a 
breach of theée™ conflict “of Interest provision of thevact.sThen? 
they go on: "The governing body should be invited to consider and 
advise the government as to the changes they propose to make in 
codes of conduct and ethics that govern their members, to prevent 
the involvement or participation of those members in conflict of 
interest situations." 


In the face of that clear statement in the white paper, I 
find it most upsetting that the law society did not appear. I can 
understand that the treasurer is a busy person. It indicates to me 
that they are not prepared to come to a public forum and discuss 
the questions of the conflict of interest of the lawyers who were 
involved in the grave concerns that have been highlighted so much 
in the Morrison report, elsewhere and in people's minds. 


I am not trying to ask them to deal with the instances of 
the problems that were created by the Cadillac Fairview 
transaction and the related transactions. I am saying that I find 
it quite unbelievable they are not prepared to come and discuss 
these very serious questions. 


One could pose the proposition that had the professional 
advisers of the organizations acted rigidly in accordance with 
conflict of interest provisions, they may well have headed off 
some of the problems that arose. I do not think by ignoring them 
or failing to deal openly and publicly with it they are serving 
the public interest. 


I do not know whether there is any point in replying in 
those terms to the undertreasurer of the law society, but at least 
I wanted to express my concern about it on the record. 


Mr. Chairman: Thank you for letting us know of your 
concerns. Are there any further members wishing to discuss this 
particular matter? 
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If not, Mr. Breithaupt suggestea in yesterday afternoon's 
session that we may return to C-10, item 8, this morning and have 
Se little ciseves bon Pome ieG, 


Basically, it was the proposal, "The maximum investment by a 
foan or trosheconponatronsin anotheriecor poration, other than <a 
subsidiary, should be reduced from 20 per cent to 10 per cent, 
making it less likely that a number of corporations acting 
secretly VancGinJeoncent cantavoid the provisions of the acit.,sMr . 
Breithaupt felt we should be able to spend a little bit more time 
on this very important issue. 


Mee SDeetunauUDE TeIn @hisematter or. ichaicman, you Twill 
notice there have Fada six commentaries on this particular point 
by various groups and corporations that have come before us. 


I am wondering now if Mr. Crosbie or Mr. Thompson have had a 
chance to consider those half-dozen views and whether they still 
hold to the position in the white paper that a useful result can 
be expected by making this change from 20 per cent to 10 per cent. 
I ask that because, even as a general principle in the white 
paper, the comment is that it makes something less likely, 
although it does not perhaps stop without question that which we 
Wene rbO7Stop. 


Perhaps we could hear whether there has been any mellowing 
of the views on this particular item because of the presentations 
that have been made. 


MesnCrosbies Tethink onéeahas *tonconcedeathat feherne is no 
macic@eoathe, beeper tcentsornathe: 20eperacent.. Levelwor«thes,existing 
30 per cent level in the federal legislation. The reasons are set 
out in the white paper. Also, I think it was a reason that appears 
to have been adoptea by the tederal government in their white 
paper, where they were recommending a 10 per cent level. 


We thought it was advisable to spread the risk, if you will, 
and the concentration of control. Ten per cent makes it more 
oLEnyvcult ttomhave avcolliusive arrangement than 20 per cent. 


They are rather simple and basic reasons. I suppose, as has 
been expressed by the companies who obviously would like to keep 
their market as large as possible, they would prefer a larger 
number. 


Muses cane layLouen | heresis (nosprohibition, isethere’? 1s 
Fe onotyyust’a*prerequisite of thesconsent»of thesregistrar prior 
to transfer of something greater than 10 per cent? 


Men Crosbie® lsamrsonrys sare swe notetalking «about.C-10? 
Mr DeChariemeanks Yes swear eioneC=10,-ctemsé. 


MrM@iCrosbie -JWe are not tallaingsaboutitransiers,otf 
shares, but investments in a corporation other than a subsidiary. 
The basic nature of this type of investment is supposed to be a 
passive investment. It is an investment for income-earning 
purposes. 


LO 


The gesire to have more than 10 per cent, I Suppose, can 
arise out of two*tetionales® Oneeis vtiatert tswWatzood Imvestrent 
and you would like to get as much of it as you can. 


With the dwindling of the mortage market, there are 
pressures on trust and loan companies to find other areas of 
investment’ T@*that extent Chis (makes ti tumore -dbit pctibaet or sehen 
to find investments if we limit the amount they can put -in Jany 
given company. So there is quite a legitimate argument for going 
to a nigher percentage than 10. 


EO ie ace tiie 


On the other hand, the other reason is that 20 per cent in 
Iany cases might be a controlling interest in a company. It might 
encourage people to take more than a passive investment in the 
corporation, which we think is contrary to the general principles 
that are set out for investments by trust and loan corporations. 


Mr. Chairman: Anything further from any of the members? 


Mr. Renwiceks Whiechli'sithemactiualesect iongthatacontains 
the, 20*per "cent stinicaticn? 


Mr. Lhompson,s¢lauses 1 aa. l.b). 


Mr PMacQuanr reve Ona tiive menace thenesbeenganyaindseation 
that the present 20 per cent allowance has caused any difficulty? 
Have we evidence of companies acting in concert, collusive 
arrangements and all that sort of thing? I am just asking: has the 
present clause caused any difficulty, or are you putting up some 
phantoms here? 


Mr (Crosbie? 1%think@inethe lasttexercisedotatheptriuss 
companies, certainly there were a lot of collusive arrangements of 
which they took advantage. 


Mr . *MacQUar tte smWoubds theyghbaveseaken-=— 


Mr...Crosbie:, Ten per scenteofethe stock: 


Mrs -MacQuact tenpy-tengperscentgcorac)2 


Mew Coosbiesel .cannetasay. 


Mr. Breithaupt: What about the view of Canada Trust with 
respect to the federal legislation permitting a level of up to 30 
per cent’, Their, commentsisathat agnationadacompanyeparticulatay 
would be put in an unfortunate or unfavourable position with 
varying percentage requirements away from a common standard. 


Mr. Crosbie: I think we were influenced to some extent 
by the Federal recommendation that they go to 10 per cent. I think 
one would have to be careful that we do not get out of step with 
the national standard. 


Mr. Breithaupt*soSo' the’ federadsproposaltis) fory0s per 
cent now? 


LE 
Mpa Gr OSDie + Tes. 
Moe Bretthaupt: Although that 16 not currently? 
Mra? GeGsbies [haters “prehey 


Mee prescHnaapt 7eCtrpentlyr lee is 630 ipeptcent? 


Pir. Grosbie? Yes. 


Pir: Breithaupt: I see. 


Mr. Renwick: There was a reference in something which I 
have read that the three particular trust companies involved were 
at OnemMpoine Sthinkine or? lOeper cent intone vor! thesbanks, 
resulting in a total of a 30 per cent interest which, if it was 
not majority control might very well have been, and apparently was 
designed to be, effective control. That is at the 10 per cent 
Tevel,Aso whether 2Z0°or 10 arpiects“the ptr pose’® or net; 1 do not 
know. 


I do not have a great deal of trouble with reducing it to 
WO> sitiply"trom*the  pointvof view*of your diversifieation ofa 
portfolio. I think in a large company, they are not likely ever to 
Bet Upeto LhOtper*cent. When youeeet™ into «20° per scent, “you, begin to 
be talking about a concentrated block of shares in something 
called a smaller company. I think the dynamics of it make it quite 
likely that there would be some temptation perhaps to enter into 
an unspoken arrangement. 


NewecrOospie. Tt thinks inesuppor ct’ Of that: posi tionean the 
first paper Guardian Trustco say, ''The depositors' interests are 
better served when the investing trust company has a major say in 
the corporation invested in." It is my understanding that trustee 
investments should be passive investments. 


Mews Brelrlneupee LO rseinterestingyto note: thatewith: Cwo 
of the six applicants who commented to us on the subject, from a 
clipping from the London Free Press it would appear that 
Manufacturers Life has the largest single holding in Canada Trust, 
about 20 per cent control of the common shares. It may be that the 
two separate presentations have some common theme of authorship, 
or at least of interest, as they look to their own relationships. 


Mri eee royLor eCelCoIne pack my “concerns MoveGhait man; 


about the clause "except as specifically approved by the 
registrar,'' are there some exemptions proposed in regard to this? 


Mr. Thompson: We have none proposed, but I think if you 
look through ae comments by the various companies, there is some 
merit to those of the trust companies about preferred shares, 
saying that there are major private placements of preferred shares 


that might inhibit the marketplace. 


The other concern I have is that the market itself, the 
number of corporate shares that meet the quality test of the 
five-year dividend earning record which financial institutions are 


a: 


permitted to invest in, may tighten up to some degree. You-may 
want~ato, Litt thateabysome, tine. 


Taking Bell Canada as an example, there is a limited amount 
Of its shares» toegos around! inpanyseventesont oat ekeceps ei eunet cy 
low, but if there were a major issve the financial institutions 
wanted to place their moneys in, they may well be held back by 
that daumatation, 


Mrays)..wAcraylor-e What) 1 am trying to -determine is 
whether or not this is an absolute prohibition or whether it is 
subject to some discretion on the part of the registrar? 


Mr. Thompson: That would be the only case, 1 would 
think. An overall ability to get into a preferred-share private 
placement of a number of financial institutions might be an 
instance. 


Moe Js A. Vay logsesOsthe proposalsain the wha ce paper is 
not for an absolute prohibition of ownership above 10 per cent? 


Mc .o Thompsonemltwis: certainly. there. .excepl tor 
exceptional circumstances. 


MresUubAns Taylor Vest m@soothnere are exceptions. 


Mr. Crosbie: I would remind the registrar one of the 
reasons we have put the qualification in is that we were thinking 
in terms of grandfathering the present situation. Obviously, there 
will be companies with more than the 10 per cent and an outright 
prohibition would require them to divest. Maybe, rather than a 
discretion, one writes in some sort of divestiture schedule. 


Mru setts Tay loreed caeherey any situation where, 2 slogan 
and trust company, in realizing on a security, would have to take 
ownership of the majority of shares of a corporation? In terms of 
protecting its investment, could such a situation occur? 


Mr... ThompsonsewWest. fihenact? ateipresents contemplates sit 
under ‘sectionrLo6:! Thatowoule peauineranvorder ani counc is. 


Mrs J.0 Awe Tay lore! Thatawouldmbewamiexception .fo00,, would 
ic noc’ 


Mreithompsone Yessy That wouldurequic ean. Orders in 
council if there was a general refinancing of a large corporation. 
There is a method of handling that. 


Mr. Renwick: We would not have to be involved in a 
divesting situation under clause 185(1)(b) if we use the same 
legislative device that was used when it was introduced. It speaks 
about, "On and after a certain date no corporation shall make an 
investment.'' Presumably that means the actual act of making the 
investment would have to occur after the date specified. It would 
not cequire a divesting of holdings at the present time. At least, 
I would read it that way. 


L0- hash. 


io 


Mey] Ghattmans “HaveryoutconcLuged!) Mri -‘Tasbhor? 


Min os hee LayLor™ iw thinkeeihers-alearsnow thatant! would 
not be an absolute prohibition, from what I gather. 


Mr. Chairman: Mr. MacQuarrie, you had a comment before I 
move on: 


Mr. MacQuarrie: We are talking about grandfathering and 
the rest of it. “What if “a -company currently owns: 15 per cent and 
wants to go to 20 per cent? They are over the maximum that the act 
would then provide. 


Nose bred thaupl: Mii youmane going ktosghave thisy Ll think 
it would be better to say that after a certain date no more than 
10-- 


Mewakenwick: That is wheattthis says: “On and after. the 
Pach day “OL vApril; 19257 *no corporation shall (asmake vany 
investment the effect of which will be that the corporation will 
hold more than 20 per cent....'' You cap their investment over 10 
perscent” immediate lyfele would vtakelit) inethat«wording. of <cthe*bill. 


Mew iacOvarn lexi esti shave emy sbasiceconcenn jewhireheis 
Piatt it *1Ve wor ks¥edoe noe’ Fixit. ols-thetl0 iper“centtan “improvement 
over the current 20 per cent? I really have not received an answer 
to that question, except some theoretical possibilities. I just 


want to tind out what is particularly harmful about the 20 per 
cent. 


Mreewalltamss Mr’ eChairmanfowhile wesareor eflectinge- on 
this, I have reviewed a lot of the briets that were submitted. I 
have not had the benefit of Hansard as yet to see what the debate 
was on some of these issues. As I say, I have been following the 
activities of the committee to some extent. 


Gould» yourenlighten’me, Mrs°Chairman, since Team sitting in 
today as a substitute--and perhaps you, Mr. Thompson, could 
indicate--what the response was to First City Trust's proposals? I 
think Mr. Breithaupt has already referred to the suggested 
qualifiers put forward by Manufacturers Life as perhaps one way of 
PeLtaneelichtepmmeonter olfonathersituati onawithout. pubting a,total 
peohibition on. First City, I see, came up with its-own type of 
formula for ensuring that one could invest beyond a 10 per cent 
minimum level rather than a maximum, provided certain qualifiers 
were applied. What was the thinking of the committee or your own 
thinking at that time, Mr. Thompson? 


Mie CHOMDSON;siuthink the rinst Caty proposal is 
interesting because it does get at the possible problem we were 
aimingeat.*bULvapartatromethat; we did’ feelsthat diversification 
of*a stock and bond portfolio was an important principle right 
across the board; for that reason we certainly do share the 
position of the federal authorities, who also feel that 10 per 
cent is the appropriate limitation, and we both come out with that 
Bscearcenecralsinvestment principle. They haveanoty proceededswith 
herislationwmangewe areminethe process of discussing our paper. 
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Lethink ‘it ts: impottant (ehatethe two tprovistons wbetkepe 
together, either adopted or changed to some degree in unison so we 
ago not have any form of competitive imbalance between Ontario 
companies and federal companies. Certainly the First City proposal 
of notification “is tone jehat could -bemadopted mi there were 
provisions with respect to an affiliate and declaring it as an 
affiliate to some degree and looking into transactions between the 
affiliate and the trust company per se. It is a workable solution 
0 eg gf BS 


Mr... Renwick: «GCoupked with othe Royalwirusé tonemabpout 
preferred shares. 


Me. Thempsony “es. 
Mr. Williams: The Royal Trust on which? 


Mr. Thompson: Preferred shares. 


Mr. Renwick: Royal Trust recommends that no limits 
should be imposed on investments in preferred shares. 


Mr Sola cOuammpe On gtiia G inst ecrey pirust jone amoue.ang 
more trust companies are getting into jointly held service 
companies--data processing and this sort of thing--for their own 
convenience and for the convenience of their depositors, and I 
think First City Trust makes a very sensible proposal here. 


Mr. Renwick: It would be consistent with the discussion 
we had yesterday about introducing a firm provision for disclosure 
with respect to all corporate investments, howsoever 
designated--up, down, sideways or around--so you have a complete 
picture of iwhatuissecoingygon. 


Mr. Williams ::The «harst/)Gityaproposail istruckume pas 
seeming to having some merit, but I did not know what the 
discussion had been. That is why I raised the point: to see 
whether it had been felt it was worth pursuing as part of that 
solution to the problem. 


Mr. Thompson: Yes, I think it is. It could be workable 
simply because there is a semiannual reporting on stock and bond 
investments made by all companies, so it could fit into the 
existing regulatory mode. 


Mr. J. A. Taylor: It might be more effective, actually, 
than going the other route if we went the route suggested by First 
City Trust. I am thinking of ways of getting around the 10 per 
Cenk, 


Mr. Breithaupt: 1) would) luke to see am, ourasummary7on 
the comments, the underlining of the federal proposal, if that is 
to be 10 per cent, because once again as a principle or a point 
tor discussion under the white paper the reason we got there is 
not spelled out, just as the item previously addressed by the 
delegation this morning resultea from not having that particular 
detail immediately available. 


1) 


Li asmajorateasonstortdoing thisiisto shave some national 
consistency because of proposed federal legislation, then I think 
we should observe upon it in our comments on this and say that 
POtlie tie.  ederal ser slation i secteamaschanges Ti nathe-Ontanre 
approach are likely not to occur; and when they do, the various 
points included in these other suggestions should be considered. 


I think if we do that we will have dealt with the point in 
as practical a way as we can because, until the federal 
legislation is changed, I would think it would not be prudent to 
do the Ontario one and then perhaps have to change it again or not 
feectnes Sitvationbuntolas. 


Mr. Crosbie: May I just comment on one aspect? One of 
the things we talked about among ourselves--we dia not put it in 
the white paper--was whether this was the type of power that, 
because of the uncertainty of the feaeral position, you should 
have a regulatory power to vary, should the feds come out with 
their legislation. Then we could-- 


Nieto el ay Loree ty eine linalionsis Notptocantiolpate 
what the federal government might or might not do. I would be 
PnCLinedseo,Gosawhatuwesthinkris thesproper thing itosdo, !and that 
might convince the federal government to accommodate Ontario's 
position. 


ieee. 0’. 


Mr. Renwick: Mr. Taylor has said it much better than I 
S0uldssavyeit, but] would) just. bike ;towaddvasglossxon it. Il.think 
it is important for us to express exactly what we think should be 
done in relation to this discussion that has been taking place and 
hope 1 tawl Live ouintovourl act ;ibecause: jtawottildenot be-the first 
time the federal legislation in the corporate world generally has 
adopted positions we have taken when they have got around to 
thinking about it themselves. I do not like to disagree with my 
friend the member for Kitchener, but I do not like the "After you, 
Alphonse," aspect. 


Me Pp ereithaupcremiimaderthespoint becauseritthasacome to 
Our attention that this is part of the federal proposals now, 
although you would not know it from anything that is in the white 
paper at the moment. 


Mr. Renwick: We could say we are aware of the federal 
proposals but we propose that the following be done at this time. 


Mr bold (baler natg iSetanel ase oneeas wer pul iCeanyso 
we are not seen to be working in a vacuum. 


Mr. Chairman: I thought we had discussed this matter 
somewhere and had suggested that it may be a year or two down the 
road before the federal government gets to it and we are dealing 
with-- 


Mow-RenwilcKkea Lowi leveryvelikely> be LO, or gZ0% 


Mr. Chairman: I am being kind. 
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Mc. Thompson, before we leave this subject, what would 
happen if a company had made an investment in oil ana gas 
holdings? Atter tne oil and gas holdings appreciated, what would 
you-do ‘then “withthe. lLOeperscentarule? 


MaseMacQuanmiegmha Geckwep kes 
Mr SaBrielthauptiwl tiisethesper centagesor yownegenip-, 


Mr snCrosbies lteisfthe percentage: yvour liaperseent 
ownership might be worth twice as much, but it is still only 10 
per cent of the shares. I would not say it would change. 


Mr... Breitnauptag ihesolagtheme@tbhatsthe moreMwaterayen 
put in the gravy, the more gravy you will get, does not 
necessarily work in this instance. 


Mr. Renwick: I take it that what we are saying is 
basically some combination of the First City and the Royal. Is 
that what it is? It seems to me to be a sensible way to go about 
it 


Mr. Chairman: Fine. Now that we have concluded with item 
8, 1 ‘think we*%should*movesto pagenG-1/ ,.item: 14) «which ict 
"Borrowing and investment powers should be controlled by the 
registrar at the time of registration and annual renewal, with 
increased borrowing capability and investment powers being 
dependent upon demonstrated capability and resources." We had 
another recommendation that was made in the 1975 report of the 
select committee on company law. 


MroeBreithatpteswhatecontrolstexisteat thespresentyeime, 
and how would this be a sharpening of or an improvement on what 
you can do now? 


Mr. Thompson: What we really want is to have this more 
or less specitied in the legislation. Certainly as part of the 
program on the examination of Ontario companies, coming up towards 
its. borrowing Limit; betc.) Tt is part ol cherprocess bur 11s 
not so on any companies other than Ontario companies, and we want 
it specified in the legislation as a consideration for renewal of 
registration in Ontario so it would be an acknowledged program 
that is part of the process of renewal. 


Mr. Breithaupt: So you would rather see this made part 
of the statute than to follow the practice you have been following? 


Mr. Thompson: Yes, and that it also be there for all 
companies that are registered. 


Mr. BoudriacPWhethers they varevextrapriovincialmorinor, 


ee 





Mr. Thompson: Right, so consideration: is being given to 
a potential problem that might develop in the future. 


MrooJinA. MayloreaYouraret notgbalkdnesaboutivestine 
additionalediscretion#éini the. repistrar., lt) would be a matter oc: 
definition and manifestation in the statute itself. 


Ne Thompson: Yes. 


Meee. "Ay lay bors SAne ithere ‘any (spéci fies that would 
clarify what the white paper has in mina? 


Me 2 Vhomps On: -Penope Freewill cone soubtin ‘the 
legislation, but the accent would be on providing that the 
requirements on initial incorporation should also be reviewed at 
the time of annual registration, and particularly in this area. To 
Use this asfan “example; a “company ‘that!i1sécomine very close to its 
borrowing multiple, in order to continue to stay in buSiness and 
accept further deposits, will have to make some decisions about 
whether to increase capitalization or to get an increase in that 
borrowing multiple. 


We Want Ghat as part of “a specific program ‘that sis *discussed 
with all registrants. We can work out estimates that the borrowing 
multiple could be a natural growth of business and be exceeded in, 
say, a year's time. That would be part of the whole process. 


We would then have an idea of what all registrants are 
doing. Either they are arranging for some form of share issue or 
increased capitalization or they are going to request a borrowing 
multiple. If that is the case, then we come back to the standards 
of their operation and whether they meet the financial standards 
Set Out i the reeistration as to*quality of "investments. 


The emphasis is on this being a review at the time of 
registration, a statutory review of the whole future of a 
corporation for the next year. 


Mime. eae bay hor 8Youeget a ttresh crack “at the *company 
each year. 


Mee Thompson" Right. 


Me aw wh eee ay Lor HOow= 1s = that manifested? + Initially¢ 
there wowld be an order in council, would there not, when the 
Company Was “incorporated? 1 should not say order in council, but 
rather letters patent. 


How would any changes that might become necessary by reason 
of the annual review be mandated? 


Mise vOnpeen =| peeimportant) Ching #1s »toteet™ ite onia 
program, sit there at that time, discuss what that program is and 
have a clear objective for both the company and ourselves about 
Purrivline that. program. 11 iC as necessary," ifAthe=company is not 
in total compliance, then developing a program over six months, 
when it might in some way be in compliance with the quality of 
investments, would give the company an opportunity to get it on 
side for an increase in borrowing multiple. 


Myesose oem ay Lor: tanntryi ne? tospete back. to tthe 
exercise of discretionary power. A great deal of the law seems to 
be lodged in the mind of the registrar ratner than being obvious 
to the public .“What you have’told me’so far is that the discretion 
mayecoilbeberthesdrscretion-of the resistrar, except thatiat® can 
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only be exercised on an annual basis. If you understand-- 


Mr, Thompsonyel hope none (Gnethesolbermsnandyaanope 
there is a program to meet, at least for the ensuing year. If the 
registrar's role would be to recommend an order in council in 
certain circumstances? such asvan inceease in-capitaLlizabion or 
something alone tthat skinéy<in order tojtulfhid. -thatsoversthencd 
times ratio we would have to have compliance with the quality of 
assets under regulation 591. 


A change in the portfolio might be necessary for that, but 
we are trying to talk about this before the event happens, so with 
all registrants we are on an even plane and the problem has been 
anticipateda and talked about. 


Mr. Crosbie: In terms of the question you are asking, 
Mr. wlayilor, sthesactualedecision 16 noc mace byntne ct ceistrar, ait 
is an order-in-council process. 


Me. J. Ab laylonw! asked Nowvits would) Desman Lesced, 
whether by order in council or-- 


Mr» sPhompsons, Ves, -btawouldu be: 


Mes »Grosbie: Any change in, Che. borrowing ratio or the 
capital would be by order in council. As the registrar pointed 
out, it is to be hoped there would be a program that would 
indicate tothe: pagtiesywhatythey had Coxdotoiqualiry forthe 
increase. 


ICM G Mey nate 


We also point out on page 20 of the white paper that, 
"Annually, or whenever warranted by special circumstances such as 
a change in. control, merger, or capital contegbubion..tnesctetus 
of the corporation's registry should be reassessed with a view to 
increasing oc decreasing controls, restrictions and powers." Wnere 
that happened, an order in council would apply. 


Mr. J. A. Taylor: You see, the white paper, if we are 
reading C14, says, “Borrowing ana investment powers should be 
controlled. by) ttheyreeis trans whens in foc talitaase cont. oC lbedriby 
order an» council. 


Mr. Crosbievails thinksthevel as albit, ofe boths. Se neterms:e or 
individual, maybe-- 


Mr. J. A. Taylor: I appreciate the influence of the 
registrar in assisting cabinet. 


Mr.-Crosbie: What 1. wassreferring to,,thouch),. dis. ithe 
fact that the borrowing ratgosatiectsathesiiayimimussamite Loswhich 
they can borrow, and that is determined by order in council. Now, 
within that process, various provisions of the white paper and the 
existing legislation would allow the registrar to influence a 
specific investment, and the company may not have reached its 
maximum borrowing limit vet. When you read the white paper you 
have to keep that in mind. 


ae, 


Are you talking about the registrar influencing a specific 
eavestment, or ere you talking “about determining “the range sor ithe 
maximum amount of investment that a company is permitted to have? 


Mew UPA laylors lpiiess“you-would really: have toesée 
this in‘the ‘form *ot draft Legislation. 


Mes sCrosbies* esrere esivelyvousatspecifictexamphe; the 
registrar has the power to look at a mortgage and say, ‘That is 
overvalued." You call for a valuation and you bring the value 
POWs tirie may a.rect the company s Capitals "That is vasspecti ic 
example of how the registrar would influence the investment of the 
Corporation. 


Pier COrperel ron fas’ a Capital or #lo"mr lion and a 
borrowing ratio of 15, that determines its $150-million limit on 
borrowing. As you say, the registrar in the process of the 
recommendations coming forward might influence the decision of the 
Lieutenant Governor, but he does not have the power himself to 
change those numbers unilaterally. 


Mc. Renwick: I find this synoptic recommendation 
troublesome because of the actual wording of page 20. A very 
substantial and significant increase in the registrar's authority 
is contemplated over what is currently in the statute. 


Thetkeyr lo mt Tsethattheminitial reeistration and: the 
annual renewals provide the most effective mechanism to assure 
that the standards are maintained. Thereafter, in the rest of that 
statement on page 20, it is a question of the registrar's 
Giscretion, and 1t' ts-extremely brioads' ait as much? broaders than: it 
PrsGins the current: act - 


The only saving grace about it is at the top of page 20, 
where it says, ‘''The registration shoula be modified ana expanded 
to permit greater borrowing multiples and wider and more flexible 
investment powers, but always subject to clearly defined general 
and=speciiic standards and. constraints. “1 thought that was the 
direction of Mr. Taylor's remarks. 


Mr. J. A. Taylor: Yes, that fundamentally was my 
concern, in that those powers may or may not be manifested in the 
legislation as it is drafted. There just seems to be a great deal 
of uncertainty as to what additional powers there would be, apart 
from the one that is explained, which would be embodied in an 
order in council, concerning the borrowing ratio. 


Mr. Crosbie: I am just making my comments on the 
process. There is no question the present recommendations are 
going away from the current practice of the registrar making 
recommendations and the order in council being the process. 


On page 20 it is recommended that the power that is 
currently held by the Lieutenant Governor in Council through order 
in council be “exercised by the registrar, subject to an appeal to 
the commissioner. Then they get back into the appeal process we 
briefly talked about yesterday, the possibility of the 
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commissioner and the advisory committee exercising business 
judgement on the type of borrowing powers or ratios a company 
shoula have, having regard for its business position. 


Mu; J.cA. elaylot: +41 am Nobaconcernedwwith thes sudezenen. 
of Murray Thompson. He too is mortal. I would not want to see some 
czar take over, who might be oppressive. 


Mr. Chairman: But there is an appeal mechanism. 


MresJoeAaiTaylore taknow, dgunderstandeappes | imechanisms 
too. It is a matter of trying to run a buSiness and what the 
practical sohbet ionsgare- 


Mr. Chairman: There being no further comments on item 
14, we should@move.on) topitem 15:7) VLoan and. trustee cosporarions 
incorporated outside the province but carrying on business within 
the province should be closely regulated in the same manner as 
Ontario loan and trust corporations. The registrar should have the 
power to impose limitations on their registry and the power to 
control their activities according to rules based on competence, 
responsibility ana fitness." 


We have a number of exhibits. 


The researcher has just mentioned that we discussed item 15 
in conjunction with recommendation 1. The member for Kitchener 
(Mc. Breithaupt) had a number of comments. So we can move on to 
item 16, unless any member has further questions on item L5. 


Mrs. MacQuarra ese d samy still, puzzled, Mr... Chaieman, oby, now 
we attempt to develop rules relating to competence, responsibility 
and fitness. 


Mr... JawAy Taylores That should bejunderg Culture, and 
Recreation. 


Mrae MacQuarrae:s Cita zenshipsandmCilture: 
Mr. Chairman: Would you so move, Mr. Taylor? 


Mr... MacQuarrue: Whatihissagust agcomment. ietindrsonexof 
these things are easy to set out in general terms, but when it 
comes to refining them, there are problems. 


Mr. Renwick: Obviously the ministry was not interested 
in it when Central Trust, took over, the estates. trusts and 
agencies business of Crown Trust. 


I asked the question in committee, and did not get any 
answer, as to whether Central Trust was competent to handle the 
immense ETA portfolio: of jGrown Trust., 1twas, more or less 
indicated that it was rather a naive question, that of course they 
were competent to do it, otherwise the government would not be 
selling it to them. But the basis on which they determined their 
competence to do it was not disclosed. I think it was decided on a 
scale that they were relatively more competent than those who were 
hand lane th? atecrown tits th: 


a 
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Mr. Chairman: Now we have heard all the comments, let us 
move on to item 16: "The registrar should have the power to 
require corporations to take remedial action where required, 
including the power to require increases in capital, cessation of 
investment and reduction in borrowing capacity." 


Pave O-21 yam, ditemed.6; 


No briefs were addressed to this recommendation. Is there 
any discussion on it? 


Mr Br eitneuptse lstitethelintention towhavet this inethe 
statute as opposed to what I would have presumed was the general 
and, indeed, responsible power of the registrar at the present 
time? 


fea Repwiheke Wntaker i tiithi seis! arsubstantial procedural 
change, because this will be involved with our friend the 
commissioner. I gather that all of these things will be appealable 
to the commissioner. Is that the intention? 


Mr’ Thompson: Vers, 


hr, .Crosbile-sYesssiMthinke most! ofthese wouldeand: I 
think it would be in the statute. 


Mr. Renwick: That is a very substantial procedural 
change. 


Mr. Crosbie: I am saying I think this would be in the 
statutory power. 


Mie Dred Chelate ead i 268 Chaces but, lealsor wondered, 
following the earlier comment, whether anything results from this 
EnaceyOUr Gannot do now. ws 1f only “to sharpen. the» focus so it.ais 
clearly set out in the legislation and not subject to a rule of 
thumb, a guideline or whatever, which might not be as forceful a 
tool to use should the occasion arise? 


Mr. Crosbie: I think there is definitely a sharpening of 
the tool here in the sense of being able to move in a timely 
Ianner. Tnere are certain types of activities, a type of 
bOrrowiner cehatiryou'may wisn to sling &. 


You get circumstances where perhaps the company has already 
overborrowed and it should shut down its borrowing operations 
entirely until it is on side again. Unless you have some mechanism 
to compel *that,¥the- company -can' ‘goon borrowing, even though itis 
in excess, of “ts -limits. 


Mubworeltnalpe: §l-havemnoyvquarvel swithihaving sit. in the 
statute. I was just wondering if any additional power was 
effectively being sought. As I understand it, this is not the 
Case; itis®a*matter “ot being able ‘to waive a particular section 
and get an immediate attendance to the problem. 


Mr... (Crosbire:s? res. 


Mr. Renwick: I take it the process we are talking 
about--and it is not absolutely clear here--is that there will be 
a significant reduction in the Lieutenant Governor in Council 
authorities required, there will be a significant increase in the 
powers of the registrar and then there will be this question of 
all the decisions of the registrar being subject to appeal to the 
commissioner. 


I take it that, in a sense, cabinet will be shedding 
whatever residual responsibility it hada for trust companies, which 
will all devolve upon the registrar and the commissioner. The 
minister will stand in the House ana say that all he can do is 
report for the commissioner and for the registrar, that the 
statute determines what they are doing and that we passed it in 
the assembly-- 


Mr eda Aeclay lors eAnd syousvoteed (Dorert. 


Mr. Renwick: --and voted for it, and any thought that he 
is accountable for the registrar or the commissioner, other than 
to report, is strictly a figmente or) they oppositionss,Amacination: 


That is the process 1 see. 1 am perhaps a little cynical: 


Mri JeANG aydliore sihemshar neko tmaccountabar ibys 


Mr. Renwick: Right now the cabinet is on the hook with 
very Significant responsibilities under this act. You read through 
this thing and there are certain powers the registrar can 
exercise. He has to look very closely at the act and there are all 
sorts of things the Lieutenant Governor in Council does. I gather 
that in the new act this will disappear. 


Mr. ord. CAL? Vay lOrea So. icontrarcd bot Meee Breithanprris 
observations, there will be more clout in the hands of the 
repistrear. 


Mrs. Breithsupt: Ati leastaitewell Devanmonexet me lly, 
situation. 


Mr od) (Aeelay-Lor Walwam nom sie sesitainciaditesrS richer 
wrong. It is a matter of indicating where it ultimately rests. My 
concern is always how well it is defined, so one knows what powers 
there are and what powers may be of a discretionary and therefore 
vaciable nature. 


Moockhenwack: dhervubtimnate buseauccat = Mr. Cooshbie sesat 
here yesterday ana indicated quite clearly there are some people 
who want to get to the minister and interfere with the minister, 
or get the minister to interfere with the performance of statutory 
duties of the registrar and such persons. In fact, we are going to 
be building a legislative framework to create a registrar ana 
commissioner pillar, which will be removed from accountability to 
the assembly because of the relationship of the commissioner to 
the minister and because of the statutory nature of the office of 
the registrar. You have a seal, have you not? 


ya) 


irs Thompson: Yes. 


Mr. Renwick: What coulda be more formal? He has a seal of 
nis owns 


Then the cabinet will not have any responsibility because 
all this reporting to the cabinet will have disappeared and so 
Miesereetangsan order: Inveouner! + ®ALUSthatswill so sout ofthe 
system. It is a very interesting white paper, the more you tnink 
aout. 1 be 


Mr. Crosbie: Mr. Renwick, I would draw your attention to 


Basen Goa =P rep iar 
Meer PDOmpson You sare =settineg 94 ‘reaction, 
Mr. Crosbie: Would you care to read it, Mr. Renwick? 
Mr. Renwick: The very last sentence? 
Moya ChOSDIeCL Eyes . 
Mr. Renwick: Somebody added that on. 


Mr. Crosbie: "In introducing appeals to the commissioner 


Mr. Renwick: It must have gone to the third-printing. 


"In introducing appeals to the commissioner otf financial 
institutions from decisions of the registrar, it is not proposed 
that there be any modification of the act affecting the final 
authority of the Lieutenant Governor in Council." 


The Premier (Mr. Davis) will be pleased to hear that. Of 
eourse. there willimot,;*but* in fact= there willbe. 


Mr. Chairman: Thank you, Mr. Crosbie. My respect for you 
continues at a high level. 


Mr. Williams: I am at a disadvantage, not having been at 
all the hearings, but I am surprised by the fact there was no 
formal response to this proposal, which is fundamentally important. 


Whats tsethnet,, Me .claytor? 


Mev ee avon One tbat asl CcOmmentebyl Mrs Renwick¢on 
review of the registrar, I was thinking it was analogous to an 
elephant making love. All the action is in high places, but the 
POVe Sets trampled UnderLoot An the process. 


MoeeWidliams<-1. hope: that comment is not*attributed to 
me in Hansard. 


Mr. Breithaupt: Perhaps we could have that as the 
frontispiece of the report. 
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Mr. Chairman: It is self-explanatory. 


Ls SO eam. 


Mr. Williams: lL guess 1t is just.an observation“out 
loud. I am surprised there was no response from the industry on 
this item. Mr. Renwick and others throughout the hearings have 
expressed concerns about the large discretionary powers that would 
be vested under the proposed changes. Certainly this would have 
with it some significant and far-reaching discretionary powers 
effectively to shut down the operation of a company, if only 
temporarily, to ensure that it comes into line. 


I can only assume the fact that there were no responses or 
reactions to giving this broad discretionary power, assuming it 
will be translated into a specific provision in the statute, can 
only be taken as implied consent to or concurrence in the 
recommendation. Certainly we could not interpret it any other way, 
because an extremely important discretionary power is being given 
to the registrar. I assume the industry has taken it as a bona 
fide one that goes to the very heart of the problem at hana as one 
of the viable solutions to this problem. 


Again I can only say that I am surprisea it dia not at least 
draw a reaction out of some of the witnesses who came before the 
committee. 


Mr. Chairman: Your comments will be noted. Just before 
we leave this particular section, in the ''Miscellaneous" area, 
Canada Trust and Co-operative Trust were concerned about the 
decision to open a branch. It is on page C-25. I wonder whether 
the members have any comments or concerns about this provision. 
Co-operative! Trustesayspisiteis submittedsthateit iseanot. practical 
or even necessary that a trust company should have to seek 
approval from the registrar before opening a new branch (see page 
17 of (the white papends” 


Mr. Boudria: We are going back, it would seem, to what 
we talked about a lot before. I think it all relates again to the 
theme ot public necessity and convenience. Somebody may establish 
a trust company in a place where it may be needed only to open 
branches later that are bigger than the head office, in order to 
serve an area elsewhere that is more lucrative but where there is 
no public necessity and convenience. 


Whatayouswant: toede of Courses gd cesayr in book. eth lspescunec 
the same as what you really set out to do in the first place; and 
besides, you are extending yourself too far in this venture 
because you are a new trust company." That has really been seen, 
as a matter of fact. At least one if not more of the trust 
companies that brought us here initially had that as part of their 
doings. 


MrieGrosbiet«LE Il eotldp putea slightlyeditferent 
interpretation on that issue, basically you come back to the 
purpose of regulating a trust company or a loan corporation. It is 
not that we want to have some regulatory control over the growth 
and development of trust companies in Ontario in the sense of 


Y 


ce 


po ecaucratlSwvtrying -tOCdi pect Sroy 0Ur responsibility sunder "thevact 
He to -exererse’controls ’in' Che vinterests “of protecting ‘the 
meposttors ;"eche investor svand the “creditors Yoh the conpanys 


If we see a situation that is financially imperilling the 
operation of a trust company, then presumably the Legislature and 
the public expect the registrar to do something about it, whether 
it is to interfere with their borrowing, stop a bad borrowing 
practice or ‘whatever “Tt “ire: 


When -we®came “to “this *®question*of (brianch “offices; (our concern 
was that from our own experience we are aware of situations where 
a trust company does not have the financial capacity to open a 
Dranch*officevy "What happens sy they come in and say, ''We are going 
to open a branch office’? That is why we said it had to be subject 
to the registrar. 


If they come in and say, "Here is what we are going to do. 
Peis. }uSt goingitosbela small branch office with two people. It 
will cost us $50,000 a year to run it," maybe we could approve 
Bat, SOrt Cr thine. But if they comeziniwithva plan) that.exceeds 
Eneiteapltaleorethein sfinancial-capacity to do it, and to do it 
is going to imperil their operation, then I do not see how you can 
treat that aspect of their work any differently than you do 
anything else that imperils their operation. 


I realize there is a continuing observation, and I cannot 
disregard it, that we do not want the bureaucrats running the 
trust companies. I could not agree more, but on the other hand, 
Mr. Renwick reminds us that when this act is completed, he expects 
Ehe-bUreaucrats® to bet onetheshookeand not. to slideyoffs, if? they 
let a trust company get into trouble somehow when they could have 
eontrolled it. 


Mrs Oudriacy [t¥a Ss) ODViIOUS? that openingse branch 1s.very 
expensive, although I suppose if Canada Trust opens an additional 
branch, considering the large number it has now, it is not a major 
concern. However, if some trust company has one branch and wants 
to open two more all of a sudden, that obviously has a far greater 
impact. I can see a concern there. 


Looking at it the other way though, say a trust company with 
six employees suddenly one morning gets a bright idea that it is 
going to have a much larger storefront operation; it is going to 
hireel?2snewepeople and®it)is;)‘goingeto’ get’ alle this going within 
the next six weeks. Of course, you do not have a similar authority 
over that very large expansion, because it is not moving any 
place. It will be expanding and building in the same location and 
so-yourdosnot have a™parallel ‘authority. I wonder what one 
EULDITItCY wit) erve yous; 7Tf=you do not have fhe other. 


Mee Crosbie Exactlyjs ther evis nomquestion that is’ one 
of the very difficult aspects of trying to devise a regulatory 
system. You have to draw a line somewhere and say you are not 
going to regulate any more than what we say here. 


It could be argued we should disregard trust company branch 
offices. That is something we could let go and not regulate. We 
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can Catch (it miwe "findWtherne eis: antimpachson }Ehekr acapitals lt 
they get into financial trouble, we should act then, but we should 
not intertere if a company wants to set up a branch office. That 
is an alternative. I suppose if it were clearly indicated in the 
act or understood that this was the rule by which the game was 
going to be played, then we could work that way. 


Mr'eoBoudrila: \Pethought this#whole prinecipley;ot 
regulating the branches was specifically because it gave you the 
authority you were supposed to have all along, this whole business 
of serving public necessity and convenience, which we have worked 
around right now in this issue, as opposed to what you are saying, 
regulating an accelerated expansion of a trust company that might 
be able to be done some other way, because there are aspects of it 
over which you do not have authority under this mechanism anyway. 


Mr. Crosbie: I think our discussion yesterday about the 
recommendations of the 1975 report tended to direct the public 
necessity in terms of-a"test of theveconomie viabilityc iif the 
company is economically viable in a community, then presumably 
there is a need for it or a place for it. 


Mr. Boudria: How does that apply to a new one? If there 
is not any, how could you measure that? 


Mr. Crosbie: That is one of the reasons we want to have 
some sort of approval process. If they are coming in and you are 
looking at the investment they are going to make in an uncertain 
market or a heavily serviced market, then the registrar might say, 
"That is going to imperil your operation and you should not do 
it." BUtIL£ they a@reveoings into ayveryezoodsmar ket Ywitina 
reasonable investment, there may be no concern. 


I realize this is getting right to the heart of a business 
judgement call of the board of directors. But everything we are 
regulating can be regulated by the board of directors, by and 
large. It does not give me a great deal of comfort to say that 
because the board of directors are going to exercise good business 
judgement, you do not need regulation. If that were true, you 
would not need the act. 


Mr. Boudria: We need the act. 


Mrh Uh At Tay Lore! (a wass wonderd nese Mree Chairman.” coin? 
back to that comment about the-- 


Mr. Chairman: The elephant? 
Li:40 4.m-. 


Mr. Js’ A. Taylor: No)" ebout* the®* bureaucrat” beine* made 
more responsible and accountable. As we vest more ana more 
authority in the bureaucrat, will the legislation then include a 
clause stating him harmless and indemnitying the bureaucrat from 
all court proceedings and so on, as sometimes happens in 
legislation? 


Mr. Crosbie: Let me: justi comment,on that in. a different 


| 


EOnLexXtS 1oU sor outmhandetry to shire avprotess tonal sorganizatiron to 
do very risky work for you and you will find an indemnification 
Pisguse In the contrect, holding *terbarmiesos DTiuit actsin dood 
faith nd tothe best or its: professional ability, the 
organization will want you to hold it harmless from circumstances 
Pidtearise HNotwithstanuine ite best erforts. 


Mri iMitchell:Sihegnmunicipalitiesitsevan indemnification 
clause in all construction projects undertaken by them. There is a 
barmless clause in each one of them. A contractor working for the 
municipality will do the same. There is one in just about 
everything you go into. 


Mr.etroOsbie: 19think>younhave® to. realize--andal amesure 
from comments I have heard in this committee it is realized--that 
prceresponsi Dit ySseteoueminmthiseact vis 7a very onerovswone: for a 
Per ietrart Coe acceptce® ltvist one that» he will feels yourare-not 
paying! hims to accept. 


Mrs J. Axwdaydior :-bhithinkiwese should,aethen. 


Mr. Crosbie: Well, maybe so. 


Mr. J.-A. Taylor: I am just wondering about the 


self-regulation principle. Surely there must be some final 
accountability or responsibility somewhere. I am thinking in terms 
of substitution of judgement and taking positions, which may or 
may not be good. They may be worse than the ones being corrected. 
Then you end up protecting those judgements because they were made 
by a bureaucrat instead of by someone from the private sector. 


Anyway I am just musing. 
Moree chairman: That ts obvious. 


Mt, ne onumlay Lorem gathers something suchsasgtinat may 
happen. 


Mr. Renwick: Just musing on another point before we go 
on, I have not specifically ever thought that the public necessity 
and convenience test is a question of second guessing management 
about whether or not it is going to open the office. That was a 
test devised in the United States to judge whether you were 
granting someone a monopoly if you were granting a certain 
exlusivity of privilege of operation to them. 


I have never practised before the Ontario Highway Transport 
Board but I have always thought the concept of public necessity is 
used there to mean the board is regulating an industry in which 
someone has to have a licence in order to engage in the industry, 
but there is always a question of when competition comes in to 
serve the community. I have always thought the power of the 
registrar was related more to the community where the branch 
OLincelwasmoaoine storoperates) notutotarcsituation in) which the 
office was being opened because it could be afforded. 


But more on the question, do we let this competition take 
place in an area where there is, for example, a small, thriving 
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trust company? Take an example ot a small town such as Hawkesbury 
or some place, where people put together under Mr. Boudria's 
leadership a small trust company anda-- 


MresMitcheblwebtdgyotesay “Er ustuaecompany? 


Mr. Renwick: Yes, and then Royal Trust or an equivalent 
company comes along anda says it is going to open a branch office 
there. I always thought it was not entirely a question of 
second-guessing the Royal Trust management on it, but of whether 
or not the public interest is served by the forcing out of 
business or the amalgamation with the local trust company. That is 
what I always thought the concept of public necessity and 
convenience was, as developed in the United States, which is 
always very sensitive to questions of monopoly and competition. 
When they moved into regulations, someone had to coin a phrase and 
someone coined this one. 


I think: that is where: itfcame fromagit aspnotainaizencus: co 
Canada; I think it is indigenous to the United States. 


Mr. Chairman: Are there any further musings by any of 
the other committee members? 


Mr. Renwick: I would be interested if that is not a 
significant part of public necessity and convenience. If I had my 
druthers again, I would have gone the way we went the other day in 
the select committee report. I would not have droppea the term 
“public necessity and convenience,’ but 1. wouldshave clarified 
more the kinds ot considerations that should be taken into account 
in determining public necessity and convenience. 


Mr. MacQuarrie;: The muse has made me mute. 


Mr. Chairman: With that, perhaps we should move on to 
the ownership question. 


Mri: J .pAse Taylorss With cespecta im: e.Chaismange latodnk 
Mr. Renwick has raised a question that might require a response, 
because they are different judgemental matters. In the first 
instance it is whether or not the public is adequately servea--in 
the case of a branch office, the test of public convenience, 
whether the public needs that particular branch. 


Is that the type of judgement that is being made? Or is it 
whetber that particulac company can afford to put an additional 
branch down the street somewhere? 


MrCros biiers dinr prac ticelanisehe sha stony) ofthe 
regulations I am not aware of any company that was refused letters 
patent on the grounds there was no public necessity for it in the 
community in which it wished to open its offices. 





As the registrar has pointed out, one ot the processes in 
incorporation is that we like to see some sort of business plan, 
what work they have done to identify their market; and usually 
they come in with some sort of indication that there is a public 
need and they have identifieag a public need to serve. Where they 
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have not been able to do that, they have been sent away to do that 
Bart. Ob uth inet 


Mr. Thompson, are vou aware in your experience of any 
corporation that was refused because of public necessity? 


Mr a Dhompaont: (No Sinet Wonmthaticer ound 


MrwnJd. tA. Tay Lor soMr.yChairman »ewei.are going over the 
white paper section by section, and you are receiving our 
comments. I think the general impression of the members of the 
committee initially was that the white paper might manifest 
overkill to some degree. 


We are not detracting from the need to tighten up where 
necessary in order to streamline or upgrade administration, but at 
the same time, if the general impression of all parties in the 
committee was that we have to be careful not to use overkill, then 
surely this impression was gained from somewhere in the white 


paper. 


As we go through these clauses I am just trying to point out 
that I think we have to be careful. While we recognize the 
fundamental necessity for government to support the financial 
MSL CUCI Ons SORUCh1S tprovincesand> Of this country=-and thatvin 
itself, of course, requires control and supervision on the part of 
government--nevertheless, we still must be mindful to ensure that 
these financial institutions are run by the private sector and 
that there must be some scope for the management of those 
institutions to exercise their own judgement and not become so 
tied up in the bureaucracy and in external judgements that they 
Sannouwsnunet lon proper ly. 


P50) ams 


Mr. Chairman: I agree basically with what you are 
saying. We are talking about a fine line that we are trying to 
walk as a committee, and we shoulda be reasonable on both sides. 
But when it comes to regulation, if you are going to regulate, you 
are going to have to have the powers to enforce it. 


Anyway, we should move on to limitation on ownership, which 
is on page D-l of the briefing material by the researchers. The 
first ipooposal<is': 


"The present provisions of the act introduced in 1982 
medusa mingmtheaconsent, olethiesegistriarstor (the (transfer of ishares 
GreUnbari co eloanttanditmust -corponations: and their 4holding 
corporations where the acquirer owns or controls 10 per cent or 
more ot any class of shares should be extended to apply to all 
Hoan and ChUSENCOrpOrabions carrying on business in Ontario. The 
registrar should be given the power to cancel or modify the 
registration to do business in the event any transfer is maae 
auceccingastcheamcor potationecontrary sto lithe provisions,.of& (the 
act, or where the registrar is denied intormation from any such 
corporation respecting beneficial ownership." 
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We had a number of exhibits in regard to this particular 
concern. 


Mr. Boudria: Mr. Chairman, has anybody been able to 
clarify yet the Canadian Depository for Securities issue?) Last 
week we were talking about it and I think somebody was supposed to 
do more looking into the effect this would have on them and 
whether or not the concern they had was bona fide, whether it 
would actually happen. I think we were supposed to fina out more. 
Perhaps it was brought back and I was not here. 


Mr. Crosbie: No, we have not got back on that. 
Merwe Bovdrias i thinkeat as important storcknow, resardiess 
of what we do, whether or not an exception for them or for people 


who do the same type of work as they do would be warranted. 


Mr. ‘Grosbre. Yes we'tunderctook to’ Foolevintosthati) buiy i 
am sorry I cannot report back to the committee today on it. 


Mr. Boudria: Then we will have to come back to D-1l at 
some point for that particular aspect, Mr. Chairman? 


Mr: Chairman: “] hope that we'willi be ‘back to tier syes . 


There being no further comments on D-l, and we will return 
to it, perhaps we should move to D-2 now. 


Mr. Renwick: I do not see any basic problem with D-l. 
Mr. Chairman: We will move to page D-2, item 2: 


Mihe cri ter iaeloretheimeristr ar fe ivinesor-withhboldrnpamss 
consent to transfer snares shoula be based on those criteria 
applicable to the incorporation otf a loan or trust corporation in 
Ontariorr 


Mr. Renwick, ‘That “?srconsistent with the discussions we 
had yesterday. 


Mr. Chairman: Fines We wilt) movelon!€o#D=3),%item $e 


"An appeal to the Lieutenant Governor in Council from the 
registrar's decision should continue, but an intermediate appeal 
to the commissioner of financial institutions would be introduced." 


I think we have discussed that. Are there any questions by 
the committee on that item? 


We will move to page D-4, item 4: 


"No absolute limitation on the ownership ot the shares of 
loan or trust corporations operating in Ontario is proposed at 
present, although such a limitation was seriously examined and 
some discretion in this respect may be desirable." 


We had exhibits from eight groups. Is there any discussion 
Oneit emu4 7 


Sue 


MisebOUGmlat Lesvessethat Canada Trust speech of Mr. 
Sahib aewhiuchsweshad. ascopy ofL—--[uthink 1t is..one of our exhibits, 
although I forget the number now--certainly had views in it that 
were different from those of just about everybody else--maybe not 
just about everybody else, but several others in the same 
industry. Some people say it is understandable because that has 
been an existing situation with them; therefore, it is easy for 
them to say--that type of thing. But a lot ot us are still having 
eome ditriculty fin «Understanding iwhich-side.to.ebe-on. 


iam booking for the name of the organization that submitted 
exhibit 19. They were telling us-- 


Mr. Chairman: The Trust Companies Association of Canada. 


Meow tOUdh la:.Ves..olheyasay ain their. brief it.1s 
important,to have individuals who own a large number of shares in 
the company because their leverage on management is such that they 
can keep them in line--or something like that. I am paraphrasing. 


They were asked, "Is it not true that the same leverage 
could be applied by a majority shareholder to make management do 
things that could be out of line?'' Presumably if he has the 
strength to do one, he may or may not have the strength to do the 
other. They seemed to disagree on that aspect. They saia their 
people are all good and this type of thing could not happen. 


On the other hand, there are reasons we are here in this 
committee right now, specifically because things have gone wrong 
in the industry over the last couple of years. Some people think 
this is the heart of the whole problem. It is obviously going to 
Hea “dat hieult sone. 


Mr. Crosbie, do you have any comments on the Canada Trust 
briiet? 


Mr. Crosbie: My comment would be that it reflects the 
two basic arguments. We have said from the start the position in 
the white paper is obviously the position we arrived at. In 
Bote wi ew enmCOU LGBNOkeCOLa Why discredit. and we were not 
even attempting to discredit, the other argument. It is another 
argument. 


As you have just pointed out, if you have majority control 
GieawCOmDaDyes VOU,CansuUse if. for,cood on evil... Youchave better 
control over your company and you make sure management is 
responsive to your requirements. If you are a good owner, you can 
get good results. If you wish to abuse your ownership and subvert 
VOuUtESLeliemtnensvyOlcanys cause problems. That. is, the, criticism. 


As you have heard from some of the smaller trust companies, 
MomwacswabsOu.Verswecr tt ica lito themyin.capital-raising times and 
Guplictl tebimes.-that a.sine le owner, was, able to find) capital that 
might not have been available had it been a widely hela company. 
So there are pluses and minuses. 


We have heard the argument that the 10 per cent ownership 
Spreads ownership. In effect, it entrenches management so the 
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shareholders themselves have very little control over the company 
and they cannot control it for good or for ill. Management decides 
the course of direction of the company. If it is good management, 
you get good results; if it is bad management, you get bad results. 


It is interesting that Canada Trust is a company that has a 
10 per cent ownership situation, by and large. It is a management 
thatvis threatened “andthe Pmposieionsohva «1 Oper ecenerwure 
removes that threat. So its recommendation is not entirely 
aleruistic Vetus epul 1tthatewaye 


Mr. Boudria: They refer to a shark repellent. 


Mr. Crosbie: I think they have a motive for expressing 
the’ views’ they do. That’ is*all°1 am saying. 1t is” anevaregument-itpact 
is consistent with their position that shareholders should not 
control the management of a company, except in a general way 
through the election of directors, which may sometimes be more 
closely influenced by management than it is by shareholders. 


12 noon 


Mr. MacQuarrie: Mr. Chairman, we have heard the Canadian 
Bankers’ Association and we have seen the Canada Trust brief. Both 
of them, and I think one other, hung on the 10 per cent limitation 
in terms of share ownership by one individual. 


To my mind, corporate control can be exercised in some 
circumstances by a lower percentage of shares than 10 per cent, 
depending on how broadly based or dispersed the shareholdings are. 
In a small, closely held company, it can be exercised by people 
holding a majority of the shares. We have heard this question of 
limiting ownership to a certain percentage was introduced in the 
banking system to prevent the takeover of Canadian banks by 
outsiders. 


From the point of view of limiting the number of shares an 
individual can hold, the white paper recommendation is a sensible 
and an eminently logical one. Ownership is really not the key 
problem, as long as we have the other controls we propose to 
introduce. 


On this question ot entrenched management, we have hearcd the 
banks say a very small number of shareholders attend the 
shareholders’ meetings, so management tends to get entrenched. We 
should maybe explore the possibility of appointing public-interest 
directors to some of these financial institutions. 


That is all I have to say at the moment, but tne question of 
corporate ownership and control is not one that can be handled 
simply by 10 per cent or 20 per cent or whatever limitations. 


Mc. Chairman: Do you have any comments, Mr. Crosbie, or 
shall we move on to Mr. Renwick? 


Mr. Crosbie: 1 think wersnould move oneabucin se crime: 


Mr; Renwick: J-do not Nhave-any Git miculcy wi Gieeenic 
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recommendation. You will notice I have arranged for my colleague, 
Mie a Lassidysutombenabsentedurningenthis discussion. 


Mr. Mitchell: We noticed you were going in some minor 
opposite directions. 


Mot GiblaeseaNothing serious. 


Mr. Renwick: I think all the other members of the 
committee were. I do not know whether Mr. Cassidy realized it or 
not. 


If D-l is one of many things we would be doing to try to 
protect the public interest--that is, the question of the 
merpdctr ar. s) cOnsentetorthet transfereotry shat es. and the 
considerations that would have to go into that operation--I do not 
underestimate what could happen to a company if a controlling 
shareholder is manipulating that company. 


I do not want anybody to understand that I think every 
eontrolline shareholderlis aigood? thing: Ons thes other hand, I.do 
not want to think for a moment that every entrenched management is 
the best thing either. 


If one looks at the whole of the story of the attempted 
takeover of Royal Trust by Campeau, it is a fascinating one. There 
was certainly never any indication--except perhaps in the mind 
of Mr. Kenneth White--that it would not have been a good thing for 
the province, Mr. Campeau or for Royal Trust if Mr. Campeau had 
been successful. 


I was pleased I had a response, but the response of the 
representative of the Canadian Bankers' Association, in this case 
of the chairman of Toronto-Dominion Bank, was if he had knockea 
more politely and just come in for maybe 20 or 30 per cent, that 
would have been much more acceptable. 


I did not want to pursue that because, of course, the other 
fascinating one is that Mr. Ellen and Mr. Cohen were knocking 
politely with Crown’ Trust over a period of time. I asked for a 
copy of the judgement, but I have not got it yet. They ultimately 
sued the Canadian Imperial Bank of Commerce, which had the swing 
shares and favoured someone else. I am told the judgement was in 
their favour. One does not have to be a genius to realize that if 
they had been successful, we would not have had the problen, 
certainly in the dimensions we have had it. The very people who 
were excluded from the operation now have the business of Crown 
oust. 


I think the brake we are going to provide on the registrar, 
endmlechinkiet hiss ‘siprobablysthe most significant of <the 
amendments we passed in 1982 for Ontario companies--I was only 
rolosorsthesone instance at the time; butvone’ can guess there .are 
others--if it is applied to all companies, is going to be a real 
brake on the transfer of shares. Then we will not get the 
McDovugald, estateror, Areus Corp. Ltd. .or iwhatever1t, .was-ancd -then 
to Black and from Black--all the shilly-shallying that went on 
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about Crown Trust shares--out to Winnipeg to Asper, I guess, and 
then back to Rosenberg. That is a very destabilizing situation. 


It certainly would not have been improper, in my view, if 
Mr. Cohen and Mr. Ellen had got control. It probablyGwotddathave 
been a good thingy) 1 stillehaverval very opensmindyasato whetnereMn. 
White was entitled to take all the defensive actions he did take 
to prevent the Royal Trust takeover. Certainly the Ontario 
Securities Commission had very grave concerns about some of the 
actions that were taken. I think some of them are still unresolved. 


I do not think the committee is saying everything is black 
and white or-everything*is®pertect ai. justydognot thinkPthis 1s 
the way to solve the problem. The combination of other things 
leads me to believe we should accept this recommendation. 


Mr. Boudria: Mr. Chairman, we have referred to several 
exhibits in talking about this@inwthe? pastyybuthiheren isponenwe 
have not talked about. While this is certainly not the Bible of 
everything that ever happened in trust companies, it is 
nevertheless an interesting document. I am talking about exhibit 
17. 


Mr. Chairman: Give us the cover sheet, so we know what 
we are talking about in exhibit 1/7. What is the name of the book 
and the author? 


Mr. Boudria: Trust: The Greymac Affair, by Mr. Terrence 
Belford}\exhibit’ 17? idewant? to read this, Pormyours inter ests 


"The lessons learned by the fiasco seem to point unerringly 
in a single direction: the need to change laws and regulations 
governing the ownership and regulation of trust companies. It is 
highly unlikely the Crown-Greymac-Seaway episode could have taken 
place if ownership of trust companies was prohibited to 
individuals or a group of related individuals or companies. The 
principle of tying a trust: company's ability to raise borrowings 
to its equity base also appears to be a faulty mechanism because 
the regulations governing the calculation of that equity base are 
too ephemeral. 


The principle of allowing one-person control over vast 
deposit-taking powers and the disposition of those deposits is 
only as sound as the ability of that person to draw the fine line 
between rights as an investor and obligations as a trustee." 


LL? LOA Ge ine 


IT am not even sure myself when we come down to legislation 
about this issue. [I cannot say right now I am personally for 
recommendation 4 as it stands. There are still too many unanswered 
questions about this whole thing. I recognize everything that has 
been said in the past by witnesses. Even if there were a 10 per 
cent rule, there would have to be some mechanisms to grandfather 
people in, as well as some exceptions, possibly, for some of the 
groups that own trust companies. 


lam thinking, foradnstance; wots one) par bicular-erogp that 
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was here, Co-operative Trust, which is co-operatively ownea by an 
organization; they are all credit unions or something that own 
this co-operatively. 


Mooed, sis Ray Noraires. 


Mes. SOUdT vas Shoat ekind foOnnthines of courses wwouldtbhave 
to have some sort of exception; I recognize that. But 
notwithstanding those exceptions that a 10 per cent rule would 
have to have in some way, I still have some concerns about all 
this 


Mr. Chairman: But we have discussed this rather fully, 
and Mr. MacQuarrie made the case that minority shareholders can 
throvgh different ways, and Mr. Renwick has pointed out how Royal 
Trust was able to detlect these things. 


It is just a matter of the way you interpret it. Anybody who 
wants to do anything can find a way of doing it, whether he is the 
Single owner or a minority owner. 


Mrs *DOUdL day et tr ecoOenizenthat;, i but ithat-1s saying 
anybody who can break the law can do it anyway, so why have laws 
ac all. @O0nercan takesthatekindstofttanalogy  *tormidiculous lengths if 
DHE; wants! CoO* 


Mr. Chairman: But does this proposal not strengthen the 
registrar's hand? That is the question you want to ask yourself. 


Nome remehatpe aihissisgarveryidifiicult «proposal forame 
because, as you know, I happen to be a director of a trust company 
that is substantially owned by two men who spend full-time working 
in this business, are very skilled and very experienced and have 
provided additional capital or other requirements, depending upon 
the needs. 


I see Mr. Lahn's comment as chief executive officer of 
Ganadar Rust snea-elippine which sets out Chat i1tc°ls7the last 
major Canadian trust company without a controlling shareholder, 
although, as I pointed out earlier from the same clipping, 
apparently Manufacturers Life Insurance Co. has a 20 per cent 
interest in Canada Trust. 


inter yecti1on -sGontrolling? 


Moe brerlhaupt -oNo;, abutmamsubstantialsinterest~an it, 
just the same. 


Presentations have been made to us on behalf of the trust 
companies association and, as I recall, one example commented upon 
by one of the persons who was before us was that the company for 
which he worked was wholly owned by one individual. Then you get 
to thesstace!ofithe kind: of family:involvement that Mr. Hal 
Jackman has whereby, because of a variety of developments, he has 
eescubstant laliainterestmins tworotethe major: companies. 


You get something like Canada Trust pleased that they have 
as widely held shares as is possible--although, as Mr. Lahn points 
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out, there is a golden rule, and the golden rule is that whoever 
has’ the: vold makes'’the rtvles. Thereforeyat tha irsether case yal 
Suppose that company too, by the judicious purchase of shares on 
the exchanges *covuld™tind ageubstantial ceherrpminority yintercses 
which would leaaq to members on the board of directors and whatever 
else might occur. 


I just do not think there is anything magical in the simple 
ownership of the shares. We have such a variety, from the credit 
union involvement to a wholly owned, one-person-owned company and 
everything in between, that surely the regulations should be 
available and should apply equally and readily to everyone in the 
business, with the same tests, the same criteria and the same 
responsibilities. 


Then if one person wishes to invest substantially in such a 
vehicle in our so-called free-enterprise economy, he is at liberty 
to do so; if, on the other hand, a company such as Canada Trust 
prides itself in the fact (that) it rswver yawidely heldyvGnaleis 
just fine. I do not see anything magical in any particular or 
peculiar limitation of interest in a company by the ownership of 
its common shares. I do not think anything will result one way or 
the other from that particular point being the focus of 
regulation. Surely the controls have to be applied to everyone 
equally and the fact of the ownership of the shares, to me, is not 
a magor opportunity to avotd Future. difiEiculty. 


Indeed, I would presume that the source of funds and the 
capital opportunities, should occasion require, from a company 
that is somewhat more closely held or has a major shareholder, may 
make it easier to weather a storm than the difficulty a widely 
held company might have in raising additional capital in times of 
very high interest rates or other difficulty. I just do not see 
anything that you can hang your hat on as far as the simple 
ownership of shares. 


Mr. Chairman: Are there any further comments on D-4? 


Mr. J. A. Taylor: The consensus would seem to be to go 
along with the white paper. 


Mr. Renwick: Mr. Chairman, I have no discussion 
specifically on D-4, but I would think at some point we might, 
without straying too far from our mandate, look at the 25 per cent 
foreign ownership provision to see whether or not we should 
consider dropping it on the foreign ownership to the 10 per cent 
as with the banks, because 25 per cent is a significant control 
element. 


The other matter is that certainly I think we should, when 
we get to the director’s** part Gimity Dooke carefully ary that 
question of public interest directors as a possible recommendation 
we might make. 


Mr. Crosbie: Mr. Chairman, I am just mentioning that the 
\oyal Trust paper on page D-5 has an interesting approach. It is 
not exactly the public’ interesti'shareholder!,! butirortiotiein .fiect 
a 7/5 per cent limit on single ownership which would presumably 
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give 25 per cent of the shares to people who would represent the 
public or would be public shareholders. I do not know whether the 
committee cares to review or comment on that, but it was one of 
the other approaches that was suggested. 


Me wechalmman: sane ether ce. anyecomments on that specific 
point? If not, we should move on to recommendation D5 which states 


the following: 


"The possibility of a majority shareholder putting personal 
interests ahead of fiduciary responsibilities can probably be more 
effectively dealt with by specific conflict of interest amendments 
rather than by absolute limitations of ownership." 


The comment should be made that no briefs addressed this 
recommendation. 


Mr. Boudria: I think the recommendation is there, 
though. Every brief that addressed the other one has also 
addressed this one conversely. 


Diemoael Clap awm nism Pcenesl Ly thesothern «side ofjthe 
coin. You will recall it was referred to as we attempted to look 
at the materiality and the connections both up to a holding 
company or down to a subsidiary that the deputy minister had 
referred to earlier on. One of the powers the registrar wanted, as 
I recall, was the opportunity to have some declaration made on a 
positive basis of the financial connections back up. to a common 
point. That would be somewhat more clearly spelled out so that 
there would be a positive requirement to announce materiality when 
it was appropriate. 


ore (pe lls 


ischinkesomethiney like that~follows.in,this kind of 
recommendation where conflict of interest, materiality or however 
you might define the linkage, is spelled out when it is 
appropriate, and the onus is upon the parties involved to say in 
Bavancesanadanocaon,thesregistrar to have to dig if out. I think 
that in itself sets a tone in the operation by which most of the 
responsible people running the companies would abide. 


Mepernenwick ma edomnot want to juxtapose. conilict sof 
interest rules as the answer to the single or the majority 
shareholder. I think that is equally simplistic. Drawing up 
effective conflict of interest guidelines, as everybody knows, 
Piecherminepubliceliieeor any other «kind: ot: life, is»probably one 
of the most difficult operations there is, and we do not have the 
magic to doziti here. 


It seems to me ovr comment on this is it can probably be 
more effectively dealt with by a range of amendments. If you want 
Por specitvyartheseswouldasinecludesconilict of intecest.cules, but 1 
ane looking at the solution. to our problemas a series of the 
amendments we have been talking about. I do not want somebody to 
Bayat omega lowe caney OU devyise-contlict,Oleinterestarules that 
will=deal with the majority shareholder situation?” 
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That cannot be done, ‘and tl) do not -cameshow yout try stosdgegit 
or how honourable the people are. We are going to be talking about 
standards of conduct for directors and at least canvassing the 
idea of public interest directors. It may well be that when we get 
to conflict of interest we are simply *2oing tor havertoresayethe 
lawver who is the professional adviser on retainer to a trust 
company shall be excluded from the board of directors of the trust 
company. 


We may have to deal with a number of items, including the 
registrar on the transfer of shares. This will be a trap if we 
come down in favour of the other recommendation not to limit the 
ownership of shares. This would simply be an argumentative trap we 
woulderali intovto Limit it “simply to contiicty or inveresteand 
juxtapose that against majority shareholder interest. 


Mr. MacQuarrie: Mr. Chairman, I certainly agree with Mr. 
Renwick on that. We are dealing not specifically with conflict of 
interest, but with a whole series of controls that would serve 
essentially to protect investors ana govern the companies. We 
should not allow ourselves to be tied down by a statement which 
can probably be more etfectively aqealt with by specific conflict 
of interest amendments rather than by absolute limitations of 
ownership. As Mr. Renwick has said, and I agree with him 
wholeheartedly, it puts it in conflict with the ownership question 
that we dealt with just-- 


Mr. Crosbre: Mr ¥°Chaifman ~* lawould *comment*tbhatethissis 
probably another of these cases where the summary does not do 
justice to the*repor tvolvamsthinking*ol ipages26 Jotsthe report 
under the heading of conflicts of interest. The point is made: 


"As stated earlier, the most effective preventative is 
self-policing, sound and prudent business practices, and the 
recognition of their responsibilities by directors, managers, 
lawyers, auditors and valuators. A multifaceted approach is 
proposed to encourage all corporations, etc.'' I think we have 
recognized the principles. 


Mr. Renwick: I agree that you have. I was thinking if we 
were-- 


Mr. Breithaupt: It may well be that this item and number 
6 in combination coulda be dealt with by repeating the phraseology 
the deputy minister used in observing upon the difficulty of 
dealing with that theme by particular rules imposed by the 
registrar. 


Mr. Chairman: So items 5 and 6 would be more or less 
coveced by the phraseology of the deputy. Agreed? 


That brings us to the conclusion of the ownership section. I 
think it woula be a good time to pause until two o'clock this 
afternoon. 


The committee recessed at 12:25 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: We will be dealing with the section 
regarding conflicts of interest on page E-1l, item 1. It states: 
"To prevent a recurrence of recently discovered abuses, a 
multi-faceted approach is proposed involving not only a more 
active and stringent regulatory process, but also increased 
self-policing, sound and more prudent business practices and an 
increased awareness of their respective responsibilities by 
directors, managers, lawyers, auditors, valuators and other 
advisers.'' I believe we have one exhibit, number 39, from the 
Canadian ASA Society of Appraisers. 


Mr. Breithaupt: Perhaps we can hear from our officials 
regarding this multi-faceted approach. Clearly, the matter of 
valuators' involvement has been brought to us. What are you 
expecting to get out of this principle? What sort of balance are 
you interested in striking? 


Mr. Crosbie: The discussion we had before we broke for 
lunch touched very closely on the principles we are trying to get 
at here; that is, the type of activity we are trying to regulate 
will not be successful if it is solely dependent on the 
regulators. It has to create a sense of responsibility among the 
owners. It has to involve the professionals who advise these 
companies--the lawyers, the auditors and the appraisers. 


Mee bre lthaupt . and sunerdutteswor directors? 
Mr. Crosbie: And directors, yes. 


There are a large number of people who interact with trust 
companies, all of whom have a capacity to make the system work 
better or worse, depending on what responsibility they take. One 
of the thrusts of the white paper is to try to create 
incentives--the incentive might be to avoid a disincentive or a 
penalty--for people to be responsible. 


Mr ebreithaupt.)You are no doubt going to be involved 
with the accountants, lawyers and a variety of other groups to 
encourage the more precise statement of their policies of 
independence and responsibility. When reading through the trust 
book written by Terence Belford, I seem to be struck with the 
all-too-human condition that a lawyer or an accountant who had 
never had as active a client before was prepared to do the work 
that was directed without raising the burden of professional 
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responsibilities or questions in an otherwise difficult economic 
time when the replacement of that client by several others was not 
as readily a prospect. 


I can see that you are going to be involved in that kind of 
circumstance, but as our colleague the member for Riverdale (Mr. 
Renwick) mentioned in his disappointment as to the response of the 
Law Society of Upper Canada in its desire or its willingness to be 
involved in these circumstances at this point, you seem to have a 
long way to go. 


Professional responsibility from a self-governing point of 
view that more and more groups want to have now, beyond the 
traditional ones of law, medicine and accounting, is going to 
bring, I feel, the prod of government involvement if the codes of 
ethics are not more particularly adhered to by members or some 
penalties imposed upon those who do not in the general view attend 
to their professional responsibilities as strictly or as prudently 
as others think they should. 


This is where the future of this whole self-governance idea, 
whether it is the land surveyors, the nurses or whoever brings 
forward their bill of particulars as to what they would like to 
Carve out in their own practice and responsibility, is going to 
see an ongoing involvement of government because self-governance 
is not going to be allowed to exist in that vacuum without the 
overview of the Legislature as to whether it is being properly and 
thoroughly applied. 


I think we are in for a number of yeacs of more particular 
examples that are going to be almost required of the professional 
gcoups to make sure their houses are in order, with the prospect 
that if they are not, certain terms and conditions are going to be 
imposed, I feel you are taking on quite a task to set that scene. 


Mr. Crosbie: I realize the limitations on this approach 
and obviously it requires at least two things. One is the full 
co-operation of the professional bodies and the other is the 
ability to reach agreement on what additional types of conduct can 
be prohibited or which could be used for disciplinary purposes. 








Je 0NpE ie 


I hope the letter from the law society is not indicative of 
a reluctance to co-operate in reviewing the matter but perhaps a 
reluctance to publicly wash linen and that we will get its 
co-operation. A very simple example is the trust funds where a 
lawyec is peepared to turn over the seccecy of his trust fund to a 
client without knowing what is being processed through the fund. 
Thece could be some very simple ethic which says a lawyer cannot 
do that; a lLawyeec must be accountable or has to understand orc 
limit the use of his tcust funds in some proper way. 





Mr. Beeithaupt: I understand there may well be some 
reluctance on the part of the governing authorities within the law 
society to comment in adyance of changes of responsibility, but 
that kind of theme is surely one which the public may well take an 
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interest in addressing, and in the absence of doing so, provide 
some direction that it be attended to, self-governance and all 
aside. 


MrioeCrosbie; I certainly do not stggest that 
representatives of the law society should not have been here. I am 
just hoping that the fact they did not show up is not going to 
stop us from dealing with them and raising the issues which 
perhaps might more fruitfully have been raised here. 


Mowaebt Ci lhaupe sl acer tainty hope thatvis the casevas 
well. 


Mr. Crosbie: I think a number of the other societies, 
such as the Institute of Chartered Accountants of Ontario in its 
brief and in discussions with the minister, have been most willing 
to co-operate. I think we see that in a number of other 
associations, although in the appraisal area we have an obvious 
difficulty because they are not a self-governing body--at least 
they have no statutory authority--and the most they can do is 
limit ownership in their own association, which does not preclude 
the individual from carrying on his business. There are a number 
of areas where relying on professional groups has limitations. 


Merv eMiteheLh: iirc. eCcosbie, I would like to look at this 
particular section, which reads, "an increased awareness of their 
respective responsibilities by directors, managers" and so on. I 
have not gone through the act page by page, but having looked at 
the index and the areas which refer to directors and the 
responsibilities of directors, I am somewhat puzzled. 


As I understand it, and perhaps I am misinterpreting it, you 
are proposing to say to these people, "Here are your 
responsibilities; here is what you are expected to do." Are we 
actually saying they should be more involved in the day-to-day 
monitoring of their corporations, what the penalties are and so on? 


I can say: "Read the act. Those are your responsibilities 
and you better be aware of them." But I expect you are thinking of 
more than that. There are so many areas in this act which cover 
what a director should do and should not do, authorizing 
investments, so many things. It is all there. What else are you 
going to do with these directors? The word "awareness" does not 
mean much to me. If they are directors they should know every last 
tittle bitin that book. 


Mr. Crosbie: I agree that is certainly a wise position 
for them to be in, but it would not surprise me if a great many 
directors are not. I think it is also true that a great many 
lawyers, auditors and valuators may not be as familiar with their 
own code of ethics as they should be. 


How do we go about increasing that awareness? We could work 
in conjunction with the law society's communique program in which 
information is circulated to the profession. Perhaps we could work 
out some sort of program with them in which they would draw 
particular attention to aspects of ethics. We could do the same 
with the auditors and other professional assocations which have 
HnublLications. 
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Mr. Mitchell: It appears to me, and I could be wrong, 
that you really feel the responsibilities of directors are very 
well detailed within the act. 


Mr. Crosbie: We think there is room for additional 
responsibilities. The duties of directors recommended in the 1975 
ceport are ones we want to spell out more specifically. 


Mr. Mitchell: That is what I was trying to get at. 


Mr. Crosbie: There are a number of areas like that, but 
we think we can enhance or more clearly establish what the 
responsibilities are. 


Mr. Mitchell: Are the penalities, if any, in the act 
sufficient enough? 


Mr. Crosbie: I believe there is the concept in paragraph 
3, saying the act should be amended to make external advisers, 
etc., accountable. That means legally accountable if they 
knowingly participate in a breach of conflict. To the extent there 
is any doubt about the consequences of a breach of duty, which 
results in a loss to the company or to depositors, we wish to 
clanifyachat. 


Mr. Mitchell: Okay. Perhaps my lack of legal knowledge 
is going to show, but if a director is not carrying out his duties 
in accordance with the act, there should be some methodology 
someone can use that would bring him into line, other than the 
Situation you are referring to, i.e., by legal action, because 
that can drag on forever and a day. 


Mr. Crosbie: Under most circumstances, if you drew to a 
director's attention the fact that a corporation was doing 
something irregular and if it continued to do it, there might be a 
loss and he might be personally liable, I think that knowledge in 
itself for most directors would bring them into line. 


Mr. Mitchell: I am not suggesting for a moment I have 
any feeling that the directors in most cases have not been doing 
what is expected of them. 


Mr. Crosbie: I think that is probably true. The fact 
that we have enjoyed such a long period with relatively few 
problems is a reflection that most companies are reasonably well 
cun, and do not get themselves into these difficulties. 





Mr. Mitchell: I would tend to share that feeling and, I 
guess even more, the wording of that particulac statement on 
incceased awareness. Mind you, with your comments about the other 
eeport and some cecommendations there, perhaps we should be 
Looking at that in conjunction with those, just to get some idea 
of the.digection,;you, propose fo 20. As lesay, itwic the words 
"increased awareness'' that give me some question. How do you do 
it? [Tf they become members of a board of directors, is someone 
going to say to them: "Here, cead this. This is what you are 
cesponsible for." 
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Mr. Crosbie: I could give you another approach we are 
looking at. The Trust Companies Association of Canada has an 
educational institute that provides training courses for people in 
the industry. One of the areas we have had some preliminary 
discussions with-- 


Mr. Mitchell: Is that a requirement? 


Mr. Crosbie: Once we have the white paper and perhaps 
the legislation, at some point we could get together with them and 
assist them in setting up some course of study or review for 
people in the industry who could be brought up to date on all the 
new requirements of the legislation. 


Mr. Mitchell: I have monopolized enough time. Thank you, 
Mr. Chairman. 


Mr. Renwick: Mr. Chairman, I would like to limit my 
comments to the lawyers, auditors, valuators and other advisers 
because we will be dealing with the directors and officers in 
another section. I take this recommendation basically to refer to 
the last three or four lines. 


2230 p.m. 


We are going to have to use a combination of things in that 
framework. I think we have to make a strong recommendation that we 
expect the professional societies, that is, the Institute of 
Chartered Accountants of Ontario and the Law Society of Upper 
Canada, to make changes in their codes of ethics to deal with 
these questions. I think it is going to be quite inadequate. If 
they are proposing to make no changes, then we need very explicit 
explanations as to why no changes are necessary in the light of 
the complexity of the Morrison report. Otherwise, we are likely to 
get--and I say this with great respect to both professions--a 
sense that it is the bad apples, and you cannot have codes of 
ethics that apply to bad apples. You get locked into that kind of 
a game. 


They are going to have to impose much stricter requirements 
on their members with respect to their professional obligations, 
including, particularly, the sense of distance from their clients. 
That is extremely important. It is also extremely difficult. I 
think any lawyer in the room has trouble, on occasion, saying: 
"Look here. Joe and I are great friends, but I have a professional 
responsibility." 


PERS fdivficult to do and) I ‘do not think any Lawyer 1s as 
pure as the driven snow in situations, particularly in complex 
business transactions. Somehow or other we have to make that kind 
of a statement. I limited it to the two professions because they 
are the only two which have a statutory responsibility with 
respect to the discipline of their members. We should make it very 
clear that we are inviting a positive response from the 
professions on those particular points. Failing that, a committee 
of the Legislature is going to have to deal with the matters 
related to these problems. 
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I say a committee of the Legislature because we do not have 
any mandate to deal with that question other than the white paper 
mandate. We have the white paper mandate and that does not 
necessarily mean our mandate is dead when we report our comments 
on it. The bill will be coming through again. I cannot conceive 
that the bill will not come back out to a committee again. 


We have to emphasize that as much as they do not want to 
they are going to have to take a very cold, hard objective look at 
it. They cannot always think that somehow or other public 
discussion is a disadvantage on these sorts of matters. I do not 
believe it is a disadvantage. We need their assistance so we can 
do the legislative work necessary to provide for this reference to 
accountability. 


It is extremely difficult--or I would think it is--to devise 
an accountability provision in the sense of legal liability. These 
two professions have skilled and knowledgeable people. They should 
not be saying, "We will be happy to see the legislation and 
comment on it when it comes through." We need a positive response 
from those two professions and from--to the extent they are able 
to do it co-operatively--those who represent the appraisers, 
recognizing always that they do not have a statutory 
responsibility. 


I would like to put on the table the proposition that--I am 
not trying to analogize to the auditors-- a professional adviser 
who is a lawyer on retainer to a trust corporation should not be 
allowed to sit on the board of directors nor should he be a 
shaceholder. I note there is a fiction=--not a fiction, it has some 
real substance in factor~-that auditors are for the shareholders 
of the books of the company, but they are paid by management and 
we are expecting them to have a role with them. 


I am trying to draw the analogy to a lawyer, that he is the 
lawyer for the snareholdercs and so on. I do not want to force it 
to that, but I think vecy positive consideration should be given 
to providing that a lawyer on retainer to a trust corporation be 
excluded from being a shareholder or a director of the 
corporation. [ am talking, of course, about outside lawyers who 
ace being retained, 


I think we are going to have to go in a limited way to some 
carefully devised and expressed compliance certificates. It is not 
an unknown concept in the world of financing. People can be 
cynical about it and say, "It is not a question of just getting 
the pieces of papec cight. There is more to it than that." Of 
course, there is more to it than that, but compliance certificates 
ace in common use by corporations that have outstanding trust 
deeds, bonds and so on of various kinds. 


I do not see any reason why the registrar should not be 
entitled to ceceive a limited number of carefully prepared 
compliance certificates on a regular basis from companies and have 
the additional power to call for a compliance certificate at a 
pacticularc point if he has a really serious question about 
something. 
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We are also going to have to think very carefully about 
having a valuator's or an appraiser's form of certificate, a 
standard form. You do not have to call it a certificate. You can 
call it a report or whatever you want, but the auditors have 
basically a standard form of report. If they have to qualify it, 
Ene sirscetnine you 100K .0r; 1s Che qualification. [t-all the 
words are there, you are entitled to make certain assumptions. If 
it turns out not to be correct, then the onus is on the auditors 
to explain why they have not qualified their certificate in that 
regard. 


I believe those are the major comments I would want to make 
about lawyers, auditors, valuators and other advisers. 


It may be that one should exclude from the board of 
directors a person who is on retainer for valuation purposes or is 
going to receive a fee for performance of that service. I would 
much rather go that route than exclude registered mortgage brokers 
en masse from it,or exclude any particular group. 


There are four or five specific things like that which can 
be used to bolster or reinforce the standard of conduct which we 
expect from people in these circumstances. I have no real sense 
about how to handle the liability question, how to make lawyers, 
auditors and valuators accountable in the strict sense of the term 
without getting all hung up on the question of knowledge, 
intention and all of the rest of the things which properly fall 
under the Criminal Code. 


2:40 p.m. 


Fraud or misrepresentation--all of those sort of things--are 
extremely difficult ever to put together after the event in the 
sense of enforcing liability and you always have the question of 
who is going to bring the lawsuit. Who is in a position to bring 
the kind of lawsuit that Mr. Ellen or Mr. Cohen brought against 
the Canadian Imperial Bank of Commerce for alleged default in its 
bank-customer relationship? Very few people can initiate the 
process. 


As to Mr. Boudria's question, I do not know to what extent 
the penalties in the act are affected. Most of them have never 
been enforced. I do not think anybody fully understands the 
possible implications, even though it is traditional to have these 
penalties. 


Mr. Chairman: Does the ministry have any comments? If 
not, we will move on to Mr. Bouaria. 


Mr. Boudria: Are we going to ask that all future 
evaluations or appraisals of property be undertaken by appraisers 
who are members of some institute? I understand this has never 
been a requirement in the past. We are told by the organization 
that represents them that you cannot stop anybody from making an 
appraisal. An appraisal is an opinion and you will always have 
consultants offering opinions. 
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As regulators, we can still state that we will not accept an 
appraisal or an evaluation by someone who is not a member of at 
least one of the organizations. This will satisfy our own worries 
about whether or not the appraiser's qualifications are adequate. 
It may not necessarily mean that the evaluation will be done 
properly; however, it does offer at least one additional form of 
protecticn. 


Referring to page 80 of Mr. Belford's book, the same book 
Mr. Breithaupt mentioned earlier, concerning an appraisal in 
London, { guote: "On March 15, Barry Lebow, an appraiser and son 
of Rosenberg's friend Sid Lebow, offered a preliminary ceport that 
the building"--and we are talking about the building here known as 
the London Armouries--''would be worth $7.5 million if the hotel 
Player planned to build and lease on the site, Today's Inn, was in 
place and the resulting cash was treated as an annuity. In other 
words, if Player completed the hotel, restaurant and shopping 
centre on the armouries' site, and if the rents generated were 
spread over 10 years, then that revenue would be the equivalent of 
the interest on $7.5 million. This appraisal was an unusual 
exercise in foresight,'' so the author says. 


He has other, more colourful words elsewhere in the book. I 
do not know whether this gentleman is qualified and whether you or 
anybody else would accept his qualifications as being bona fide. 


The other thing is, since this person was very close to the 
son of another Mr. Lebow, who, I understand, had many dealings 
with Mr. Rosenberg, I wondec what constitutes arm's length doing 
this kind of thing. There ace many aspects of this that need 
looking at, other than just saying there will be more stringent 
cegulatory processes. 


Mr. Crosbie: I think there are some difficulties in 
cequircing that an appraisal be carried out only by an appraiser 
affiliated with one of the associations without some legislative 
authority cequicing that affiliation. At present, you might have a 
very g00d appraiser who does not belong to any of them. Why should 
he be compelled to join an association? 


Mc. Boudria; What about qualifications in other regarcds? 











Mr. Crosbie: They have their own qualifications. They 
have certain exams that have to be written, but that is no 
guarantee that the people doing the work are qualified to do it, 
They can qualify to a certain extent, but as we heard from some of 
the appraisers who were here, you may very easily get in over your 
head on a type of appcaisal where you perhaps do not have the 
experience to judge a vecy complex physical situation. 


We really did not undertake in the white papec to set up a 
regime to legislate oc cceate professionalism in the appraisal 
acea, Quite Frankly, I did not see that as a responsibility under 
the white paper, so obviously we did not do it. 


There is the other aspect, too, that a great many appraisals 
are conducted by in-house appraisers who may have been hired and 
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trained by a trust company and might be quite competent to do the 
type of appraisal the trust company wants and is quite adequate 
for the type of business they are doing. I do not see any purpose 
in requiring those people to become members of an association for 
some other purpose. 


Mr. Boudria: What about a dollar limit for in-house 
appraisals? Has that kind of thing ever been contemplated or 
looked at? In-house appraisals below a certain amount are okay, 
but you must get full arm's-length appraisals if they are in 
excess of that amount, or perhaps a multistep affair. 


Nt. “breil thauptcs ther eshasetosbe) some corporate 
responsibility in hiring people to do a variety of jobs. That is 
the responsibility of management. 


Mr. Crosbie: You could say the same thing about a legal 
opinion. If it gets to a certain level of difficulty, must they 
get a second opinion from another firm or can they continue to 
rely on the in-house lawyer? You run into that. 


Mr. Chairman: And then a third one will come along. 


MeeoreLehaupe; Tteissditticult. 


Mr. Chairman: Are you suggesting that a person who is a 
qualified appraiser would be denied the opportunity to make a 
living by excluding him? 


Mr. Boudria: Not necessarily. Let me put it another way. 
It is interesting to note, for instance, that you cannot get a 
haircut in this province without going to somebody who has the 
qualifications to do that. You must go to school for a specific 
amount of time and have a certificate to give somebody a haircut. 


MpEeoeelaylor. Whyrnoteget™your wife tovcut-your hair? 
Mr. Boudria: Providing she does not charge for it, yes. 


Mr. Breithaupt: It would appear from my colleague's look 
that he has obtained an exception to this. 


Mr. Boudria: I am getting to a point where I may not 
require a haircut very much longer, so I can talk that way about 
barbers and I do not have much concern because I will not require 
them for very long. 


The whole point is that it is not unusual to have certain 
professions have a specific qualification before they are allowed 
to do business in this province. Lawyers are subject to that. You 
were using the parallel of lawyers. Lawyers must have certain 
qualifications. Why do we not see, for instance, that appraisals, 
especially once they get beyond certain amounts-- 


Mr. Hodgson: Appraisers do require qualifications before 
they can do legal appraising. Appraisers do have to go to school. 
They must take a written exam, do they not? 
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Mr. Crosbie: No. Only if you want to join an association. 


Mr. Hodgson: If you want to join an association or do 
business for any reliable firm. 


Mr. Crosbie: From a practical point of view..There is no 
legal requirement. 


Mr. Hodgson: Any appraisers I know in my area all have 
their certificates. 


Mr. Crosbie: Most of them do. I am just saying that from 
a legal point of view-- 


Mr. Breithaupt: If somebody wished to use your 
particular experience in the valuation of a farm property or 
whatever in your area, why should that corporation be denied the 
right to hire you if it so chooses-- 


Mr: Chair inan:> Thais trent. 


Mr. Bretehaupbsn=-becausesobeies belie® ingyour 
knowledge, whether you happen to have a certain paper or not? 


2350) p. 0. 


Mr. Hodgson: At the same time, suppose we go into 
court and hear that Bill Hodgson is not qualified to be an 
appraiser, that his appraisal is not going to stand up in court. 


It is just an opinion when they give me something or when 
they ask me for my opinion, not for an appraisal. 


Mr. Breithaupt: Yes, but sometimes too much is based 
upon a piece of paper that does not necessarily make the person 
any better or more qualified to do the job. 


Mr. Hodgson: They could ask my opinion about the little 
bit I know about law. They could ask my opinion, but if you go to 
court, you have to have a lawyer. There is no profession where you 
cannot ask somebody's opinion. 


Mr. Breithaupt: Sometimes we hedge these things in too 
much, I feel. 


Mr. Crosbie: I could cite an example of my experience in 
government some years ago when they were widening Highway 427 and 
acquicing over 100 nomes, all of a similar character, 





The government did not go out and get a full-blown appraisal 
on each home. They got three reputable realtors wno were active in 
that market, and they gave what was in effect a letter of opinion 
about each nome, Tt the thcee all came within a reasonable amount, 
they accepted that figure, If there was a significant disparity 
amongst them, they got them to get together to try to work it out 
or find out why they were so widely different. None of them was 
really doing an appraisal in the sense of the standard appraisal 
you think of going to court with. 


i} 
Mr. Breithaupt: But that was suitable for the purpose. 
Mew. Goaieman: Marker value conditions at -the"time: 


Mr. Crosbie: Exactly. That is what we were saying 
earlier about the trust companies. If they are working in a 
certain market, they might have mortgage officers or appraisal 
officers on their staff who are quite competent to go out in that 
market and give them a value for the purposes of the lending they 
want to do, and they would be close enough to the value so nobody 
would really be concerned. 


Mri. tG4 Lites *sJust «as <anvaside, is: it not. the-case that 
you have to be qualified, you have to have a certain qualification 
BOLDe tan, appraiser or: ay landveconomist, 1 think they call’ it; “in 
Great Britain? 


Mr. Crosbie: Only if you want to join such an 
association. 


Mr. Gillies: So it is not mandatory there either? 
Mom SDOUdiIa weno. anOlrateail. 


Mr. Hodgson: My beef with appraising is, let us say Mr. 
Jones buys a house and gets a mortgage through a certain financial 
firm, whether it is a trust company or a bank. Three months or six 
months down the road, he resells the house and I want the mortgage 
and I buy the house. That house has to be appraised all over again 
at a cost of so many dollars. 


Mr. Breithaupt: If you choose to increase the mortgage. 


Mr. Hodgson: No. Just a new mortgage on the same home. 


Mohnerthauptie | fsee,, yes. 


Mr. Hodgson: That is so prevelant now in fast developing 
areas. 


Intec jections. 


Mr. Hodgson: If you want to decrease the mortgage too, 
you must have an appraiser. 


Mr. Chairman: We will get back to Mr. Boudria now. 


Mr. Boudria: That is very interesting, except it is not 
really what we are concerned about. I know appraisals are done by 
various people. As I said previously in front of this committee, I 
have people in my own family giving opinions on properties. Both 
my wife and my mother are real estate salesmen. They are salesmen 
under the act, by the way, not yet salespersons until we revise 
the act, which I hope will be soon. Nevertheless, as real estate 
salesmen, they do this kind of thing. It is called comparative 
market value analysis. It is not really called an appraisal, but 
it is used for various purposes by individuals. 
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However, those appraisals are not used as a guarantee of 
value which may affect depositors' money. This is a different 
thing we are talking about here. Somebody wants to know the value 
of a property, as the government did when they wanted to know what 
the properties in an area were worth so they could go out and buy 
them to construct an expressway. That is a very important concern 
to people owning the homes. Presumably, they come up with a value 
and that may be agreeable to everyone, but these appraisals here 
are to be matched with depositors' dollars. It is depositors' 
aqollars that are going against that. It is the trust relationship 
we are talking about, not just purchasing a property. Does that 
not make a difference? 


Mr. Crosbie: I do not really think so in all cases. If 
you have a difficult property, one with a limited market, the 
person who appraises it must have greater skills. You may want a 
person with a maximum amount of skills. 


If you have a subdivision of homes in the $100,000 to 
$125,000 range, with five models and 100 homes, do you need a 
separate appraisal of every home if you are putting the mortgages 
out? 


Mr. Boudria: No, of course not. 


Mr. Crosbie: All I am saying is that circumstances are 
going to dictate. 


Mr. Boudcia: You would not need an independent appraiser 
in any case, 


Mr. Crosbie: No, if you are selling it. 


Mr. Hodgson: If you get the mortgage from the trust 
company or the loan company or the bank, you have to have an 
individual appraisal of every home, 


Mr. Crosbie: That is another aspect, Various companies 
have various charges. If they want to make a charge for their 
appraisal, I suppose that is an option. 








Mr. Boudcia: That type of thing could be done by 
in-house appraisals, It could be dispensed with altogether if the 
homes happen to be relatively similar. I am not sure, but that is 
not really the issue, 








We ace celating all of this to incidents that have happened. 
We ace calking about the Cadillac Fairview apartments, for 
instance, which Strung Real Estate Ltd. says were worth $475 
million oc something, The gentleman who came in front of this 
committee said they were worth $329 million at first, Then he 
changed his mind and they were wocth $330 million. Those are vast 
differences and very lLacge amounts, They are ceally the reasons 
why we ace here now, 


Had those buildings been worth $600 million, for instance, 
in everybody's minds, none of us would be in front of this 
committee today. We ace here today because nobody was sure about 
the value of those buildings. I[s that not why we are here? 


lle 
Mr. Crosbie: I suppose it is a factor. 
Mr. Boudria: A large one. 


Mr. Chairman: Is there anything further on item 1? If 
not, we will move on to item 2. 


The second item: "Internal review procedures of registered 
corporations should be strengthened and tightened." That is page 
E-2. Are there any comments by any members of the committee? 


Mr. Renwick: Basically, I thought the comments we 
received on that had a reasonable amount to do with what the 
Institute of Chartered Accountants of Ontario had to say about 
internal controls and management controls. Were those the terms 
they used? 


As I understand it, we are talking about the kinds of 
internal controls that provide a check on the processes used to 
make decisions on investments of one kind or another. If I am 
correct in my assumption of what that means, then we have to be 
concerned about two things. 


One is that the auditors of the Institute of Chartered 
Accountants drew a very clear line between their responsibilities 
and the availability, or otherwise, of internal controls or 
Management controls. The second aspect of that is it is not a hell 
of a lot ot use for us to say they should be strengthened and 
tightened unless we can in some way say how. 


Bap sms 


I still think auditing firms, accounting firms or management 
consultant firms, which are mainly auditor-based in many ways, can 
advise with respect to management controls and internal controls. 
If you consulted them, for a fee they would tell you what you 
should develop within your organization on these matters. I think 
that has to be explored and they have to be invited to do that. As 
well, the appraisers and the lawyers have to be invited to make 
submissions with respect to the kind of internal controls that 
should be made. You should also consult the honorary pallbearers 
you people brought in to bury the companies, Mr. Bell and the 
others. 


Mt. agu.noe cay Loe: plhey carried) the) coffins = They tdid*not 
bury the companies. 


Mr. Renwick: It seems to me the ministry had emergency 
advice from very important people in the community. You have now 
been in touch with all of the major accounting firms and 
consultant firms. There are a lot of major legal advisers who are 
the cream of the crop. Surely it is not beyond your capacity to 
call upon them to tell you the kinds of internal controls and 
management controls trust companies should have with respect to 
their decision-making responsibilities through to the board of 
directors with respect to their investments and with respect to 
compliance with the Loan and Trust Corporations Act and with 
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respect to questions related to disclosure of conflicts of 
interest and that kind of thing. 


I do not think we have the capacity to answer those 
questions, but I certainly think that vast array of talent you 
have called upon could be asked to provide you with their guidance 
at minimal expense to the public. They should be asked to prepare 
and submit this, however you want to do it, and get their views 
before us. 


I do not know whether they can be translated into legislated 
form or not. I do not know that. Maybe they are not. In the 
initial instance, maybe they are only capable of being done in 
terms of guidelines. Perhaps ultimately down the road we will be 
able to draft regulations or to amend a statute to comply with 
them. When I look at the people you consulted when faced with 
these problems, it must not be a difficult job if people would do 
Dee 


Mr. Crosbie: I would add one other group to the list you 
have mentioned. I think you could go to a number of the existing 
trust companies tnat are reputable. In fact, we have obtained the 
manual from one of them. We got it with the purpose of having it 
available for the committee. If you look at this and go over what 
they have stipulated, that might be improved upon or modified so 
you might come up with some sort of standard form or minimum forn, 
if you will, that spells out approval processes within a company. 
You could require the trust companies to have a comparable 
document, 


Mr. Renwick: I do not believe it would be out of line to 
say a comment on this recommendation of the white paper should be 
requisitioned or obtained, however you want to do it. At the time 
the legislation is being considered by the assembly, a statement 
with respect to these matters should be tabled with the committee 
so we can have the benefit of their advice and where down the road 
it develops. 








Does it become guideline? Does it become regulations? Is 
some part of it possible to put into regulation form? 


{1 ceally thought it was basically only that Institute of 
Chartered Accountants’ paper that touched upon that crucial 
question, They also raised the curtain between their 
responsibility and management cesponsibility. I think we would 
find the same thing if we pressed hacd with appraisers and their 
responsibility and if we pressed hard with lawyers and theic 
cesponsinility, Somewhere they would say their responsibility ends 
and somebody else picks it up. 


I do not think it is a big job. I do not mean it does not 
take a lot of skill and background knowledge and so on to do it, 
but [ would think a half a dozen of your advisecs, if they were 
asked to sit down for three oc four days together to do it, could 
zZive you a pretty good inkling to add to the knowledge that you 
alceady have about what you think adequate internal controls and 
managerial controls should be in the business, cight up to the 
board of directors. 


LD 


The problem with sitting on the board of directors’ is that 
unless you have clear knowledge in front of you that there are 
managerial and internal controls, if you are sitting at a meeting 
having to decide something, you can simply ask as a matter of 
routine, "Have the internal controls and procedures been complied 
with?" If the general manager says, "Yes, they have," we can 
inguire or otherwise. 


The institute has done a lot of work on the accounting 
principles. It should not be hard to develop a kind of standard, 
basic manual of internal controls and administration. Otherwise, 
you cannot, by a form of words, put a further obligation, which I 
hope we will, on the directors for responsibility unless they have 
the tools to be able to do it. 


Mr. J. A. Taylor: Are there any procedures in place now? 
Is this something new? You are talking about internal procedures 
and the requirement to define and establish a review and approval 
procedure to the satisfaction of the registrar. What is done now? 
Is there something in place now? 


Mee (hOmpsones heres iscyansanalysis done, but there are 
problems in that there is no real ability to enforce or set a 
standard for it. This is part of the whole white paper in the 
sense that if we came in with a standard for directors and if we 
have an investment committee that we are talking about later on, 
with outside directors reviewing investments, this is all part of 
the process we could follow through on. The problem is it is so 
difficult to define what a good operating procedure is because so 
much depends on the strength of the individual directors or the 
management. 


There has been discussion here about appraisers who may be 
part of this process. Many of the companies that have been around 
for years have developed their own appraisers. These are people 
who have been taken in at a very young age and trained through the 
whole process. They have developed and participated in the 
creation of a mortgage manual which is to define the type of 
mortgages that the institution wishes to invest in. All the checks 
and balances are there and this is sort of an ongoing process. 


ee l0°p lm. 


There has been no complaint about these people that I am 
aware of in any of the process. Indeed, their whole career depends 
on their ability to make that appraisal in accordance with the 
company policy as approved by the directors. It is one of those 
things that is easy enough to describe where it should be, but in 
practice it is very difficult to say whether it is good or bad 
because so much depends on the will and desire of the individual. 


Miewtiemacelayloc 1. appreciate the dilterences™in 
companies in terms of their size, where the emphasis on business 
might be and so on. I was just trying to determine the type of 
control you want. Presumably, all companies have some type of 


review process. Are you looking for a minimum standard? Are you 
looking for the lodging with the registrar, a manual which might 
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vary depending on the company involved? I am just trying to 
understand what you are looking for, what type of approval would 
have to be sought. How do you access this procedure? What are the 
benchmarks? What criteria do you use? Are they tailor made to the 
particular corporation? What process do you go through to 
determine whether or not it is satisfactory to you as a registrar? 


Mr. Thompson: The thrust of the recommendation is merely 
to ensure that there are approval levels, checks and balances and 
proper operating procedures and manuals within the system. The 
only real test will be time and the company's results. But at 
least you will be able to say: "All right, there is an investment 
committee in place that is reviewing the mortgages. There is a 
standard for appraisals set in this organization." This gives you 
a yardstick to measure individual applications against. 


I am not suggesting that the registrar would be saying this 
is good management practice. It should simply be there as a way to 
check to ensure that all the procedures are in place. 


Mr. Crosbie: If you had a system of this kind, it could 
be tied into some sort of compliance certificate as part of the 
company's annual or quarterly report certifying that all its 
lending practices are in compliance with the approved process. 


In our technical standards area we have what is called a 
quality assurance program, where the owner of the plant comes 
forward and says: "I have engineers and here is the inspection 
program I am going to put in place. If we do this, will it be 
satisfactory?" Our people say, "Fine." All we do is audit the 
compliance with the program. We do not go in and do the inspection 
to the equipment because we are satisfied that management is 
accepting its responsibilities and has set up a maintenance and 
inspection program that meets reasonable standards. 


You could do the same sort of thing. You get a quality 
assurance from the trust company that it has a system of checks 
and balances in the loan approval, appraisal and audit process, or 
maybe the auditors can include some test to determine whether oc 
not the company is complying with these sort of norms. It is 
another method of pushing the cesponsibility on to the people who 
should exercise it, while at the same time providing some sort of 
record that you are confident the company is meeting its 
cesponsibilities., 


Me. J. A. Taylor: Assuming there are procedures in place 
among all companies--I do not know if they are adequate in terms 
of your standards, but let us assume they are~-are you saying at 
present you have no intluence oc control over those procedures, 
but the white paper seeks to vest the cegistear with furthec power 
so that he can mandate changes and submit procedures for approval? 
l am teying to get at what we ace trying to accomplish. 





Mc. Ccosbie; Foc example, to use a hypothetical case, 
one of the problems we have talked about is the power of a single 
owner to influence the conduct of his employees. If it is mandated 
oc requiced under the act that there be an approved process for 
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approving mortgage advances and the board of directors is required 
to approve all loans over a given value, then the financial 
officers in the company would have some difficulty advancing that 
money on the loan if, in fact, it had not been approved in 
accordance with the procedures. They would be knowingly involving 
themselves in a process contrary to the act. It would be more 
difficult for an owner to come in and say, "I know none of the 
directors has seen this, but I want you to give $5 million to Joe 
Blow. 


Mr. J. A. Taylor: I understand all that. What I have 
been trying to get at is what you have in place at the moment. 


Mr. Crosbie: Literally nothing. 


Mr. J. A. Taylor: How do you want to improve it? The 
companies have these things in place. How do you want to plug into 
what exists now among the companies and what powers do you require? 


Mr. Crosbie: For example, the present act under section 

CEE =| fl (CASE eae e ° 
68 says, Directors shall not declare or pay any dividend or bonus 
when the corporation is insolvent." There is a specific rule that 


governs their conduct. There are very few of those in the act. 


Miaets) oe laylorcalnaliista peneral rule in the 
Corporations Act. 


Mr. Crosbie: Granted, but you could have similar rules 
that say you must have other things in place. We do not have them 
under the present legislation. The failure of a director to 
participate in a decision, or the failure of the owner to have any 
of his directors participate in a major decision that may be 
contrary to the act, is not now prohibited because there is no 
requirement to have these mechanisms in place. 


We are saying that one of the ways to make directors and 
other officers of a corporation more responsible is to clearly 
spell out what processes must be followed. The failure to follow 
the process then involves them in an irregularity. 


Mr. J. A. Taylor: What I am saying is that assuming 
well-run loan and trust firms want to ensure responsibility and 
accountability amongst the various officers of the company and 
staff, they have certain procedures in place now. Let us accept 
all that. What I am trying to arrive at is what role the registrar 
will play in regard to that. A policeman's role? Another authority 
to which a manual must be presented outlining those internal 
procedures? What? Are you telling us you do not have any authority 
now? 


MreeCrosbpie-sihnat is richt. 


Mr. J. A. Taylor: Now you are seeking authority in order 
to mandate loan and trust companies to submit their procedural 
manuals. Is that what you are doing? 


pez Oap sm. 
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Mr. Crosbie: Yes. In essence, that is what it comes down 
to. If you are going to mandate that a corporation have a 
procedural manual setting out the limits which require a board of 
directors' approval for mortgages, what do you do if the company 
does not comply? How do you enforce the requirement in the act? 
You can say: "We will make it a penalty and we will take him to 
court. Every time we find a company without one, we will take it 
to court and fine the company." Another alternative is to give the 
registrar the power to require it. 


Mr. JosA.» Taylore! Kory example 2manyjyear saazo, the 
Ministry of Municipal Affairs and Housing put out an assessor's 
manual. It built up to be quite a manual. I do not know whether or 
not you have ever tried to read the Ontario Building Code. 


Are we looking for a buildup in terms of this type of manual 
that has to be submitted, reviewed and so on? I am just wondering 
how far this goes, or is it just a matter of making sure there is 
some power on the part of the registrar to require a loan and 
trust company to submit for approval a manual of internal 
procedures? 


Mr. Crosbie: I do not see it as a case of submitting the 
manual to the registrar, but there would have to be a requirement 
that it be there and presumably in the course of inspections--or 
maybe it is a requirement of the auditor. Right now, the auditor 
is required to certify that, as far as he is aware, there is 
compliance with the act. Maybe the auditor would certify there is 
a manual io place. [t seems to me if you are going to make it a 
cequirement, there has to be some mechanism to enforce it. 


Mr. J. A. Taylor: I was wondering about that. 


Mr. Renwick: Some enforcement capacity in the registrar 
may be down the road, Jt seems to me the road into the problem is 
not necessarily to focus on the registrar and what enforcement 
powers he nas, but to focus basically on the relationship between 
the auditors and other professional advisers of the company to 
Satisfy the cegistrar that there are adequate controls in force, 
rather than to say this is the pattern by which it can be done. 


Coupled with that is the development of some sort of common, 
basic standacds that are involved. I am sure the management of 
every trust company will say, "We are different from every other 
one,'' Each company is not different, however, when you get down to 
the ingredients of being able to call for the file on a particular 
investment and what you expect to find in the file, and that kind 


of problen. 


lt seems to me it should somehow be through the auditors 
and, to the extent necessary, through the lawyers or appraisers 
wno seem to be the main professional people. All we can do is say 
some torm of standard manual makes sense as well as some 
surveillance and cesponsibility on the professional advisers to 
the company to seek compliance, 


Later on, if there is a continuing failure to obtain 
satisfaction on that matter, I guess the cegistrac has to exercise 
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some kind of discretionary power in the sense that he considers 
the interests of the depositors and guaranteed investment 
certificate holders to be in jeopardy. 


Mae ee LaykOt:, a dOwnoe Want co prolong this Men 
Chairman. I was wondering whether it would merely be a requirement 


in terms of legislation--and the breach of that section would 
normally draw a penalty--whether there was actually a submission 
procedure to the registrar, The white paper indicates it has to be 
approved by the registrar. If that is so, you are setting up 
another process. Once you start setting up a process, it goes 
further than what Mr. Renwick has in mind, or could, if you 
understand what I am talking about. 


Mr. Crosbie: What I find interesting in the discussion 
is that Mr. Renwick describes it in one way, where the enforcement 
of the registrar comes up as the last element, the last resort. 
That is the way I hope it would operate. You are focusing on the 
fact that there will be that last resort. At some point, the 
registrar must have the power or will be given the power to 
enforce something. That is probably true. 


If you are going to have a requirement in the act, then it 
has to be enforceable. There is no point in having a requirement 
that has no consequences if it is disregarded. It is the mechanism 
by which you get to the enforcement. 


Recapping some of the things we have said here, the 
registrar, in the course of reviewing, could draw it to the 
attention of the company. He could draw it to the attention of the 
directors that if they continue in this line, they may find 
themselves liable because there is no adequate control of the 
mortgages that are going out of the company. You might make it a 
term and condition of their licence at some point. You might say, 
"We will not allow you to increase your borrowing ratio until you 
get a manual in place." There are a number of devices one could 
think of. At some point, there has to be some mechanism that 
compels it. 


Mr. Chairman: We will move on to page E-3, item 3: 
"External advisers should be made legally accountable." 


Mr. Renwick: I spoke earlier on this matter. The one 
point I want to emphasize is that the only way I know to get on 
the road to legal accountability is to have some kind of initial 
piece of paper signed certifying something. It does not matter 
what it is. Otherwise, you are immediately in a quagmire of 
problems, trying to prove something in a very nebulous world of 
nothing. 


I happen to believe the scratch of the pen is a hell of a 
lot better than all sorts of other evidence about something. 
Speaking only from my own experience, I know very well that when 
you ask a couple of the directors of a company to sign a 
prospectus certificate under the Securities Act with respect to 
full, true and plain disclosure and so on, you can be God-damn 
certain there is a hesitancy before the pen goes on the piece of 
paper. There are a lot of comments around the table, "If I go to 
Hail, you are goine to go with me. —There is all of that. 
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Mr. Breithaupt: "Will you come to visit me?" 
Mr. Chairman: ''Send parcels." 


Mr. Renwick: It is the same with any form of compliance 
certificate. You have the piece of paper. I am not particularly 
concerned about forcing the appraisers to join some self-governing 
body orc not. That is up to the management they retain, the same as 
lawyers or anybody else. They retain them to do it. 


The crucial part is that there has to be the piece of paper 
from that person saying he certifies so and so. He certifies, "I 
have appraised the property." Or you could add, "I certify that I 
am qualified to appraise this property and I certify that it is 
appraised at such and such and so and so." I think it is possible 
to devise the kind of document that raises those kinds of problems 
and raises them very clearly. 


I do not know that much about the world of scamming, but the 
scams I have seen have been in one of two categories. One is where 
the guy has confused the God-damned picture so much that you can 
never reconstruct it. Either he does not have any papers or he has 
lost them or whatever it is. He keeps it all in his head until he 
runs out of his capacity to do it. 


OD eoUrpeme. 


The other kind is the meticulous operation where every 
conceivable legal detail is attended to and you parcel it out to a 
hal€ a dozen firms of lawyers, accountants, bankers and so on, so 
there is nothing wrong with any one pact of it, When you put it 
all together, some guy has just disappeared across the border with 
the bundle. You can never get at any of the people unless you have 
a piece of paper to start with. It is just about that simple. 


Mrs oJ. tA Taylor: A lob ofethat is sineplace now, Vin 
terms of approval stamps or whatever, whether it is a lawyer, an 
engineer, or whatevee protession is involved, 





Mr. Renwick: As I emphasized at the beginning, I do not 
want to gO on a papec parade on the thing, but there are certain 
limited numbers of additional pieces of paper that would be 
extremely helpful as part of the enforcement process. The words "I 
certify’ caise the problem. 





You can spot the guy who does not want to be on the hook 
because he says, "Is it all cight for me to sign it?" You say, 
“Read it," and he says: "I do not want to read it. You tell me." 
He can always say he nevec really knew what che hell was in it, 
The actual act of getting people in business to sign papers is a 
vecy important part of tne enforcement. At least I think it is. 


Mr. Chairman: Anything further on item 3? If not, we 
will move to item 4. 





Mr. Renwick: We talked about that. 


eal, 


Mr. Chairman: Yes, basically, we talked about item 4, 
about the auditors and the lawyers. It says, "A professional 
association should be expected to redefine codes of conduct and 
ethics,'' which we have. 


E5: “Auditors should be given rights to call and attend 
audit committee meetings." 


Mr. Breithaupt: I find it curious that auditors would be 
given the right to call an audit meeting. That is quite ditferent 
from the responsibilities of the members of an audit committee to 
seek whatever information they can or then approve materials that 
are put before them. 


Perhaps Mr. Thompson could help us in this. Do you foresee a 
circumstance where an audit committee of a trust or loan company 
would not meet and have to be required to meet through some power 
which the auditor might have? 


Mr. Thompson: In my view, what we are saying here is 
that the auditor--particularly if he has not had a satisfactory 
answer perhaps from management--can himself initiate the calling 
of the audit. 


Mreebreithaupts Hevcan mequest’ that: the chairman of ithe 
committee call a meeting. 


Mr. Thompson: Yes, and be there to present his position 
to the whole committee. 


Mi eeone lL Ohaupt se ligthesmecting ts not called, he wilt 
have some record of the fact that he tried to bring certain items 
forward. 


Mr. Thompson: Yes, and he probably would then, in turn, 
resign as auditor and note that as his reason. 


Mee breeLtcuaupe Soshe would inotebe calling sthe meeting; 
but he could request that a meeting occur, which is something 
slightly different. 


Mr. Thompson: He could call the meeting. That is what 
Our recommendation says. 


Mr eeLeichaupose1OUrwould slike toshaveshim: bevable to 
call the meeting as a last-ditch opportunity to get his point 
across. 


Mrs Thompson; Right.s:He could “call that meeting. 


MemebDEcithaupt. (nen) if tt does notsoccur 7 or people do 
not show up for it, he has done everything he possibly can. 


Mr Thompson: “Yes. Then he would, in turn, advise the 
registrar that he has resigned and that he brought up a matter and 
it was not attended to. 
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Mr. Breitnaupt: I would have thought that he would have 
the duty, not only the opportunity, to attend any audit committee 
meetings. Surely the fact, as you have underlined it, that he 
should have the right to attend should be irrelevant, should it 
not? Would he not automatically have that right? Or do you simply 
wish to have it all in one place to highlight that responsibility? 


Mr. Thompson: Yes, on both factors. He should have the 
cight to call and he should have the right to attend, so he is 
present there. 


Mr. Chairman: Anything further on item 5? 


Mr. Renwick: I think we should ask either the ministry 
Or Our Own research people to check out with the Institute of 
Chartered Accountants of Ontario what their comment is on that, 
unless they have already made a comment on it. 


Mr. Nigro: I would like to comment on that. In section G 
of the white paper dealing with the management and organization, 
in the miscellaneous part, there is a comment from the Institute 
of Chartered Accountants of Ontario which partially addresses the 
question which the committee has been dealing with. I[t addresses 
it in general, not only the audit committee but also the 
investment committee. It is on page G-/ of the paper we prepared. 


Mr. Renwick: If I am ahead of the game, we can wait. I 
would appreciate theic view on it to clarify what the position is. 


Mr. Crosbie: I would like to draw the committee's 
attention to the Royal Trust comment on page E=-5. As I understand 
their comment, they are suggesting that where the holding company 
has an audit committee, it is not necessary for the trust company 
to have one, In effect, the management of the trust company gets 
cattied on externally to the trust company. We disagree with that. 
These committees have to be committees of the incorporated and 
registered company, not of the holding company. 


Mr. Breithaupt; Through directors of that trust company, 
not through directors of the holding company as such. 


Mr. Crosbie: Yes. 
Mr. Breithaupt: They may be the same individuals, but 


with respect to that responsibility, that should be sharpened that 
way. I think so. 





Mr. Chaicman: Are you satisfied, Mr. Renwick? 


—<———— 











Being nothing further on E5 we will move to £6. “Auditors 
should be expected to advise the board of dicectors and the 
registrar of breaches of contlicts of interest rules that come to 
cheic attention.” 


Mc. Renwick: Questions such as how to do that are always 
difficult questions, [ guess professionals find it extremely 
ditficult to make those kinds of judgements. I do not know how we 
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could cope with that recommendation. One aspect of this which I 
think is extremely important is that if a firm of auditors either 
resigns or is not reappointed, whichever it is, there should be an 
obligation on the auditing firm to advise the registrar in writing 
and to state the reasons for their resignation or to tell him that 
they have not been reappointed. 


The polite way is to resign and somebody else is appointed. 
You never ever find out the basic disagreement that led to it. 
Unless there is some insurmountable obstacle, that is perhaps a 
better approach than requiring them positively always to monitor 
whether there had been some breach of the conflict of interest 
rule. If it is sufficiently serious, they will either get the 
God-damned thing corrected internally or they will resign. That 
would be my view of it. 


Mr. Chairman: Would they be protected from personal 
liability in this case? 


Mr. Renwick: Do you mean if they were wrong in what they 
were saying about advising the registrar? I do not know whether 
they would be protected or not, but they would probably be insured. 


Mae obetchalpt; skidO nocerindsmuch in this 
recommendation. It is pretty weak. Even to say that auditors 
should be expected to do certain things--I had always presumed 
that was their duty. Why would you have such a general phrase as 
"should be expected," as though that is not the normal 
responsibility? If you are going to require auditors to do certain 
things in the statute, you should say so, but to put in that kind 
of general phrase presumes that from their code of ethics or their 
ordinary tasks they are not doing something I thought they were 
paid to do. Is there a reason for what I think is somewhat weak 
phrasing of that kind of a principle? 


3:40 p.m. 


Mr. Crosbie: In drafting this provision, we were mindful 
of the difficulties Mr. Renwick referred to. This was an 
enlargement. The auditors may very well have a duty to report to 
the directors, but I do not think they have one to report to the 
registrar. So we were enlarging the the scope of it. 


I would suggest to the committee that this an area the 
ministry should review very carefully with the professional 
association to determine the scope or the reasonable onus that 
could be placed on auditors in these circumstances. The 
association made the observation when the presentation was made 
that if you put too onerous a requirement of this type on 
auditors, it might lead auditors to be less diligent because they 
do not want to report their clients to the registrar. 


Meee pre! tuaupte ALcCer all, Cheir= responsibility and 
connection is with the client. If, from our earlier discussion, 
you want the auditor to say, ‘'There is section 152, you know, and 
if this is not cleaned up, I have the right to go to the 
cegistrar'', it may have value as a last ditch, clear opportunity, 
which is within the statute. 
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If you want that sort of power and if you want to provide 
the auditor with a certain last ditch way of getting the attention 
of the management of a company, then I agree, it must be clearly 
in the statute. It cannot be a regulation, a rule of thumb, a 
guideline, an ethic, or anything else. You must have something to 
which you can point in order to protect that auditor from the 
various other actions which could accrue because of things which 
were said about what this person or that person did. 


You may need it in the statute in order to clarify that 
final, end-run right and duty, which an auditor, on occasion, may 
have to use. 


Mr. Renwick: This also presumes there are conflict of 
interest rules--I may have to start that with an "if'"'--if there 
are conflict of interest rules. We have not got around to asking, 
what the hell are the conflict of interest rules? What are the 
rules that cannot be broken? Maybe we will touch upon rules of 
conflict of interest when we get to the directors and officers of 
a company. 


There is a Jim Renwick amendment to the Business 
Corporations Act which attempted to deal with the question of a 
senior officer of a company, a chief executive officer and a 
director who, unknown to his colleagues on the board, had entered 
the company of which he was the chief executive officer into a 
contract with a company which he controlled, with respect to the 
provision of services. As usual, there was no argument that the 
company got value for its services, but that does not make it all 
right, That is not the point. Who the hell is to say whether they 
got value for theic services in many cases? 


After some difficulty, the companies branch agreed to put in 
an amendment the last time the Business Corporations Act was up 
for amendment in the House. I think that might be helpful when we 
come to questions ot accountability. Regardless of whether the 
corporation did or did not get value for the service, that was not 
the point; it failed to do so and therefore it was accountable for 
the profit it made for the company, and the company did not claim 
it--any shareholder on behalf of the company could do so. That 
kind of tie-in is possible, 


Mr. Chairman: Have you any comments, Mr. Crosbie, or are 
you just going to leave it and are you going to ceview it? 





Mr. Crosbie; No. It think we would review it in terms of 
the comments of the committee. As I said before, I think this is 
one of those areas whece our discussions with the Institute of 
Chactered Accountants of Ontario will be useful in trying to 
determine the types of conflict rules that are appropriately dealt 
with by an auditor, 





When an auditor is in there, we recognize there are two 
types of conflicts we have talked about. There might be finincial 
contlicts and thece might be management conflicts. The auditors, 
by and lacge, may be just looking at the financial side of things, 
and we would not anticipate them getting into some of the other 
types of contlict we have talked about. I think it is important 
for us to review this with the institute. 
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Mr. Chairman: We will move on to recommendation 7 on 
page E-/, which says, ''Registered mortgage brokers and their 
officers should be ineligible to serve as directors of loan and 
EruseECOLpOLralions. 


Mr. Breithaupt: Mr. Chairman, groups who have come 
before us have consistently opposed this. I felt we had a 
consensus or an attitude that it seemed unnecessarily harsh in the 
absence of some particular reasons. I would like to hear from the 
staff people whether they still think this is a valid point for 
future legislation. 


Mr. Crosbie: Mr. Chairman, in light of the submissions, 
we have been giving considerable thought to this recommendation. I 
would start off by saying we could be convinced we have gone too 
far on the recommendation. What I would like to do is just put a 
few thoughts out to see whether the committee might be of some 
assistance on alternative approaches. 


Basically, our concern was with the potential for conflict 
of interest that exists when there is a mortgage broker who is 
essentially in the same type of business of lending money. He is 
serving on the board of a trust company. There are types of 
conflicts that could arise. For example, we heard the other day 
hue Samay member of the board could veto a loan and that loans got 
vetoed-- 


Mr. Breithaupt: A member of the investment committee. 


Mr. Crosbie: Investment committee, yes. If that is where 
the director, who is a mortgage broker, is serving, and presumably 
he is there because of his skill on mortgage investments, he could 
veto a good loan knowing, as we heard the other day--and I am not 
suggesting this company does this--that where the loan gets vetoed 
on this committee, he picks it up, wearing his other hat as 
mortgage broker. 


Alternatively, he might be in a position to direct the 
committee to approve a loan for a mortgage he is brokering. With 
those two examples--and you might think of more if you put your 
minds to it--there are lots of opportunities for conflict in the 
type of decisions. 


There is another aspect of this issue, and it is certainly 
not one that came out in the recommendation. When we were looking 
at the conflict of mortgage brokers and directors of loan and 
trust corporations, we recognized conflicts frequently arise 
because the same operation is being carried on by the same people. 
That is why you have a mortgage broker on the board. It is the 
same people who own two different companies, operating out of the 
same building and the same offices, as we heard in some of the 
testimony. 


We are concerned that an investor going into such an office 
knows who he is dealing with. Is he dealing with a trust company 
or a mortgage broker? Is he buying a guaranteed investment 
certificate or is he investing in a mortgage? Is he going to be 
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subject to the bait and switch? Is he going to invest in a trust 
company and come out having invested in a mortgage? We were 
concerned about that aspect. We are concerned about the 
possibility of the mortgage broker using his position to place 
mortgages through the trust company and taking commissions on 
them. Should that be allowed? 


53190. Dems 


If one were to say it is not logical to totally prohibit 
registered mortgage brokers from serving on boards of directors, 
what sorts of rules would then be necessary to prevent the types 
of conflict I just mentioned? How do you prevent the mortgage 
broker from having a direct financial benefit from any of the 
loans on which he is giving advice to the trust company, 
particularly when a veto allows that mortgage to slip out of the 
trust company portfolio and into the mortgage broker's portfolio? 


Those were the issues in the back of our minds as we tried 
to address some remedy. We were a bit simplistic in saying you 
could just keep the mortgage broker out of the process and you 
would eliminate most of the problems. It would seem to me there 
are quite legitimate ways in which mortgage brokers become 
involved. [It might be that they are directors on a subsidiary 
company, they are mortgage brokers on that company and they serve 
on the board of the parent company and tnis could disqualify them. 
There are issues of that kind which we did not intend to prohibit. 


I would appreciate the comments of the committee on the 
issues, 


Mr. Renwick: There are two things you have to explore. 
One is whether or not it is possible to put down in words the 
disqualification process rather than a prohibition; what are the 
circumstances which would disqualify. I do not know whether that 
is possible or not, 


The other way is simply to go the relatively traditional 
route of simply saying that he is requiced to disclose his 
interest at the time of tne transaction, not at some ircelevant 
time, which is a big loophole in most of these disclosure 
cequirements, to refrain from voting and to absent himself from 
the discussion and the decision. That is what is required in the 
Bank Act. 


Mr. MacQuarrie: That is the standard in most conflict of 


a er 


interest situations where you are in a position to vote, 





Mc. Breithaupt; It seems to me that is the way to handle 
it because to have this blanket pcohibition is just not reasonable. 








Me. MacQuarrie: The thing about this prohibition that 
tcoubles me was pointed out by some of the witnesses, There are 
othecs who are similarly placed or could be placed in conflict of 
interest situations. Regional Trust mentioned investment dealers, 
ceal estate investment companies, and even a real estate broker 
sitting on a boacd approving moctgages that could conceivably be 
of some benefit to him, 
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To pick out an occupation or calling and say they cannot do 
this is really the wrong approach. Perhaps we should be 
approaching it through the directors’ qualifications and how the 
directors are to behave. 


Mr. Renwick: The traditional laconic way in which those 
declarations and disabilities are appraised needs to be lcoked at. 
Everybody who has been around at all knows that those are not 
honoured in the breach, but that they would make some general 
disclosure at some particular time and it gets filed away in the 
minute book and everybody forgets about it, or that Joe is all 
mich’ and so.on. 


The banks have gone further than any other on it and it is a 
good starting point. If the company wants to have the benefit of 
the advice of a registered mortgage broker who is going to be 
making a profit out of it, that is not an illegitimate thing 
provided it is formally approved at a shareholders' meeting so 
that the people know this guy is there because they value his 
judgement and that, in addition to being a member of the board, he 
is going to be paid whatever his reasonable and appropriate fees 
are and nobody should be holding him up to reprobation. 


We can approach it that way. There may be one or two 
specific relationships where you could dream up an actual--where 
if you are a mortgage broker and these circumstances follow, it is 
unfortunate but you are disqualified--rather than a blanket 
prohibition. I do not know of any other magic about it. 


Mr. Crosbie: Part of the problem could be resolved if 
there were--I think we talk about this later--clearer warnings on 
the documents used. We talk later about the extent to which an 
investment is covered by Canada Deposit Insurance Corp. I still 
have concerns about some of the operations we have heard 
described, where a three- or four-person operation is both the 
mortgage broker's office and a trust company office. 


A person walking in the front door has to know when he is 
dealing with them in their capacity as a trust company and when he 
is dealing in the capacity-- 


Mr. Renwick: I am glad you raised that because that has 
been worrying me. Mr. Boudria raised it with these jokers who are 
agents and so on. It is the bait operation that gets me. The 
person comes in intending to deal with the person as agent to put 
his money in a trust company, and the joker asks him whether he 
has given any thought to this investment earning a wee bit more 
and all the rest of it. We have to look at that. That happened 
with Re-Mor at one point. People's money did not end up where they 
thought it was and so on. 


Mr. Crosbie: Perhaps it is more appropriate when we deal 
with the CDIC recommendation. 


Mr. Renwick: Yes, but we have to deal with that 
situation because it has been one of the roads to fraud in Ontario. 
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Mri.o.Boudriiar, [fad cantiadd ito tthatynt Ws noteyuscecne 
fraudulent aspect. We have to appreciate the consumer is not 
ceally as informed as he could be. You see an ad in the paper for 
a guaranteed investment certificate--you remember one real estate 
company's notorious guaranteed certificate. They meant the 
principal was guaranteeing them per sonally--whatever that means 
and whatever that is worth. You are now recovering | those funds 
back for the people, but using the word "guarantee" in that case 
was in itself confusing and incomplete. 


Mr. Renwick: It is not necessarily fraud either. It is a 
little salesmanship in there. You divert the guy into something 
where he gets something else. 


Mr. Boudria: When it is a trust company selling them, it 
may be easier-- 


Mr. Renwick: He will be accused by the minister of being 
greedy. 


Mr. Boudria: --but when it is an independent agent who 
is selling them, he happens to sell a whole variety of other 
things as well, but he only has one of those advertised in his ad. 
You look at the ad in the newspaper and it says this guy sells 
guaranteed investment certificates. You may walk in there and ask 
for a certificate, but you do not talk about guarantee. It already 
said that in the ad, so why should you raise it? But that may not 
be what you get, 


Mr. Chaicman: Your point is well taken. Should we move 
on? Anything further on that item? [f not, we can move on to item 
8: “Corporations should be prohibited from purchasing or acquiring 
goods or management services or paying finders' fees to any 
affiliated cocporation or holding corporation, except with the 
prior approval of the registrar. 








Mr. Renwick: I think we covered the question of 
information as being the coad to it rather than a prohibition 
requicing prior approval. 


Mr. Chairman: Any other further comments? 








Mr . Crosbie: I think the recommendation would be better 
framed if any approval process of the registrar only arose where 
the aatice of such payments mignt impair the borrowing base for 
the company's capital, Then they would be cequired to seek the 
approval of the registcar before making such payments between 
attCiliates, Where there is a healthy company carrying on business, 
tnerce does not appear to be any need to check all the intercompany 
dealings at that time, 








Mr. Renwick: But he is entitled to be able to get 
information about them if he wants it. 


Mr. Crosbie: Yes. 


Ue) 


Mr. MacQuarrie: Yet if you have an income drain to an 
affiliate, that could affect your own financial position. I think 


the registrar should be allowed to jump in. 


4 p.m. 


Mr. Chairman: Mr. Boudria, do you have’ any comment? 


Mr. Boudria: I am trying to clarify the reason this is 
here. I am looking at some of the flips of properties that came 
up, in particular, the Riviére du Loup shopping centre. Again, I 
am reading the summary in the Belford book. 


"To secure its leaseback on the property, BNA Realty 
deposits $1.3 million with Greymac Trust, which is then used to 
buy preference shares in the company. Greymac Credit exchanges 
five million shares and notes given to it by Greymac Properties as 
its profit on the flip for treasury shares of Greymac Mortgage, 
the parent company of Greymac Properties," and so on. It was built 
up in this fashion. 


I gather that these sort of things are included to stop this 
kind of practice. 


Mr. Crosbie: There are aspects of this involved. 


Mr. MacQuarrie: Not just shares. These are goods, services 
and finders’ fees. 


Mr. Boudria: In that particular case, it was. I may have 
picked the wrong deal. There are others. 


Mr. Crosbie: You could have a holding company which is 
providing management services to the trust company and charging an 
exorbitant fee for those services. You could, as Mr. MacQuarrie 
described, have an income drain from the trust company to the 
holding company which is totally inappropriate with the services 
being provided. 


Pietbatsdtain stares Cosattect sthe capital or Che borrowing 
base of the company, it should be prevented or certainly reviewed. 
That is really what we are getting at. 


Mr. Boudria: In fact, it could be a mechanism used by a 
large shareholder of a trust company to convert depositors’ money 
into shareholders' money. 


Mr. Crosbie: It could be. 

Mr. Boudria: This may have happened? 

Mime CEOSDLC. a lesCOULG nave. 

Mr. Chairman: Moving to page E-10, we come to item 9: "A 
reviewable and voidable transaction concept should be introduced 


so that improvident transactions between corporations and insiders 
° . ° i] 
or affiliates can be set aside and money or assets recovered." 
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Mr. Renwick: I do not object to this process. I have 
already commented about this amendment to the Business 
Corporations Act, which did not necessarily involve an improvident 
transaction. At least, one was not able to hang one's hat on that. 
In that case, it was not a question of returning anything. There 
was not anything to be returned. It was a question of services 
being performed and so on. There was the question of finding your 
way to the profit which had been made because of inside knowledge. 


I think it could be enlarged for that purpose. 


Mr. Chairman: Moving on to item 10, page E-1ll: "The 
registrar should be given authority to require changes in internal 
approval processes and procedures of regulated corporations." 


Mr. Renwick: This was included in the discussions we 
already had concerning annual reviews and discretionary powers. I 
do not think it needs to be highlighted. 


Mr. Crosbie: I agree. I would not treat it as a separate 
recommendation. It is implemented in other comments. 


Mr. Boudria: It is actually a summary of every 
recommendation. 


Mr. Chairman: It is a general principle which is 
enunciated by other recommendations. 


Is there anything the committee would like to discuss under 
miscellaneous on page E-12? I could point out that the Royal Trust 
has a recommendation that is a little unusual, a little different. 


Mr. Mitchell: Is there any indication whether we are 
going to be dealing with directors, outside directors and public 
interest directors? 


Mr. Renwick: I am not too sure about how efficacious 
that kind of thing would be. They have the problem of what the 
hell they are going to look at in the first place. I am not saying 
that it could not work ovec time in a particular organization, but 
I think the protection might well be illusory. 


Mr. Crosbie: It might be the sort of thing we could 
encourage but not require them to put into a manual. 


Mr. Chairman: With that, we have come to the end of the 


conflict of interest. 


Mc. Renwick: Mr. Chairman, I am not certain I understand 
the implications of exhibit 26 by the Canadian Bankers’ 
Association on page E-12. Is that the so-called Chinese Wall 
Opetcation? Is that what they ace talking about on fiduciary 
operations? 








Mr Crosbie: ih know they did express considerable 
concern about the conflict of interest that arises out of the 
investment of estate, trust and agency funds. 
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Mr. Renwick: A trust company's only securities would be 
those subordinated notes, would they not, or preferred shares, I 
suppose? I was not quite sure what that meant. I think there are 
two things there. 


Mr. Thompson: Yes, there are two things. The latter 
part, I would think, is the ability of the trust company, as 
trustee, to invest in itself and to hold a cash balance. They seem 
to be saying it would be all right-- 


Mr. Renwick: --if you invested them with us. 
Mr. Thompson: Yes. Hold them in cash in the bank. 


Mr. Chairman: Fine. We will now move to business and 
owers, which is basically section F. The first item: 
‘Corporations should be obliged to make clear to their depositors 
the extent to which their moneys are insured with the Canada 
Deposit Insurance Corp." 


Mr. Mitchell: I think that goes without saying. I think 
it should be more than just a small sign in the window or whatever 
it is. Every time a person goes to make a deposit, particularly 
when it is in excess of what is covered under CDIC, a special 
emphasis should be placed on that. 


Mr. Boudria: We are right back where we were a few 
minutes ago. This is the flip side of the same story. I mentioned 
a few weeks ago in front of our witnesses that there should some 
way of making sure the documents, the certificates themselves, are 
clearly labelled in such a way as to differentiate between 
guaranteed investments and not so guaranteed ones. 


CDIC could be printed in great big letters across the 
background of the documents with some other way to identify them 
when they were not or they could be colour-coded differently so 
that over a period of time the consumer would automatically react 
to the printing, the colour of the certificate, the receipt issued 
or something like that which would enlighten the consumer. 


I know we cannot do everything for the consumer. They have 
to be in a buyer-beware position of some sort. However, it is very 
easy for them to get confused with this type of thing. 


a: 1009p. - 


Mr. Chairman: Are you suggesting use of the initials or 
the words? The initials would be very hard for the average person. 
CBIC would not mean anything to the average person. 


Mr. Boudria: That is quite possible. I am just 
suggesting it, like the initials of the Canadian Imperial Bank of 
Commerce which are almost the same, CIBC. 


Mr Mitchell: Or the Canadian International Development 
Corp. People mix the two up--the CIDC, CDIC--you know. 


a2 


Mr. Boudria: There is a certain confusion there. I am 
not suggesting a specific way, but rather the idea of some 
universal form of identifying them which, over a period of time, 
would gain some familiarity with the consumer or something like 
Ehat. 


Mr. Crosbie: Mr. Chairman, I think I have to agree with 
Mr. Boudria. Looking at our recommendation, I do not think it goes 
far enough. Depositors clearly are covered to the extent of 
$60,000--certainly there is a problem if you get over the $60,000 
limit--but we were talking earlier about the situation where a 
person comes into a CDIC-insured institution, and does not make a 
deposit, he winds up investing in a mortgage because it is all to 
a mortgage broker's office. 


Somehow the word "depositor' has to be enlarged to make it 
clear that the client who is dealing with these corporations must 
know the extent to which the moneys turned over to them, whether 
deposited or invested--some broader word--is covered by the 
deposit insurance. 


Mr. Boudria: I was just looking yesterday at a 
prospectus. It is interesting to see that the first two or three 
lines are about all the nonguaranteed components. That is the 
first thing you read on there before even the title. It explains 
that all of this may not be as safe as you think, and that the 
guatantees are guarantees the figures are right and not 
necessarily that you will make money out of it. 


lt is the first thing you see on a prospectus. Anyone 
picking one up is alerted to that the minute he takes it in his 
hand. I am just wondering if that kind of thing could be thought 
of through a period of time. There is no instant way of doing this. 


Mr. Renwick: It could be an electric shock. 


Mr. Thompson: About six months ago I discussed this with 
the securities commission and they are requiring now all 
prospectuses for pool funds to clearly show on the front that 
tnisis not an insured deposit within the meaning of the Canada 
Deposit Insurance Corporation Act, That should appear on the face 
ot it and that would include the sort of mortgage funds and things 
such as this that are not invested in deposits which are 
insured--the unit trust type of operation. 





ee 


thing, This would be an obvious thing you would see? 





Mr. Thompson: They were proposing to have it right on 
the face of the prospectus, 





Mr. Renwick: But you cannot, because of the $60,000 
Limitation, [t just will not work. 


Mr. Thompson: It will with the unit trusts. 
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Mr. Renwick: It would work for those, but if the 
chairman walks In with $60,000, gets’a GIC and says, "This is an 
insured deposit with the CDIC," and the next day walks in and 
deposits some money there, he is over the limit and he is gone. 


Mr. Boudria: His interest would put him over the limit. 


MogsGuosbie ssl donot thinkayourcan specify. on a 
particular investment whether or not it is covered because it 
would be very difficult to know, but somehow the rules or the 
definition of coverage should be spelled out. 


Mr. Boudria: You do not know everything that is covered 
but you do know everything that is not. 


Mr. Renwick: If it were unlimited, you would be fine, 
DUE LGR. Ss not. 


Mr. Crosbie: That is what I say. You would have to point 
out that the CDIC coverage has a limit of $60,000 in respect of 
the total. 


Mr. Renwick: People would not read it. 


Mr. Crosbie: That is right. You are not going to solve 
this totally. It is just a question of whether you can improve it. 


Mr. Renwick: Strangely enough, speaking only of walking 
into an actual branch office and not the question of walking into 
some agent's office where you can get oversold, I would not want 
to see us make an invidious comparison between trust companies and 
banks. We have no authority to require a bank to make it clear to 
the depositors the extent to which they are covered. I do not 
think there is anything which requires a bank to tell you, is 
there, if you deposit in a bank? 


Mr. Thompson: No. The Canada Deposit Insurance Corp. 
started over a year ago a campaign because they have regulations 
saying only an insured member institution can have the little 
Canada Deposit Insurance Corp. logo in the window, but they also 
required all insured members in all their branches to have a 
supply of CDIC brochures. This blue brochure gave the extent of 
CDIC coverage. I confess I really do not know the effectiveness of 
that campaign. 


Mr. Boudria: I think brochures in a bank--convertible 
loan brochures and something else brochures--would, by their very 
nature, have a somewhat minimal effect. 


Mr. Thompson: That would be it, in both banks and trust 
companies. 


Mr. Renwick: It is like the brochures in the liquor 
stores. I do not know what is in them. 


Me. Soudraa->  JUSst«coming back to ‘this theme,71° do not 
think we can tell a consumer this is definitely insured by CDIC 
because, of course, there is the $60,000 caveat in there. 
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Mr. Renwick: You could put a sign up that would say: 
"You are insured up to $60,000. Over that, you had better go 
around the corner to the next trust company." 


Mr. Boudria: Definitely. It is not what I am suggesting, 
but what I am saying is that certain documents-- 


Mr. Renwick: Because it is any one trust company, is it 
not? 


Mr. Boudria: --are clearly not covered by CDIC, the 
mortgage typeof certificates So at least if 1t was tdentitieds-as 
you say, Murray, clearly on those documents that it is not, well 
you know it is buyer beware in that particular case. You make sure 
up to a certain point and all this type of thing. 


Mr. Renwick: I think it is adverse to the interests of 
the depositor if you start to say, ‘Well, you should have known 
Or you ought to have known"--or whatever the hell it is--"that you 
were not insured because it was advertised in some way or you were 
told," and all of the rest of it. With a little more thought about 
it, I tend to think we should not agree to that at all. 


I think we should let it become part of the woodwork, which 
apparently it was in the case of the trust company problems. By 
and large, people were prepared to say, ‘Well, I am okay." 


Was thece any ceal apprehension that there was going to be a 
cun on other trust companies? 


MoewrCrosbie =nNo-, 
Mr. Renwick: Nobody started to line up anywhere? 


Mr. Ceosbie: From my point of view, this cecommendation 
more clearly relates to the Astra/Re-Mor situation, where you went 
into a trust company and were sold another type of investment. The 
people buying it thought they were in a trust company and, 
therefore, thought theie investment was guaranteed, At least that 
was the position-- 


Me. Renwick: This guarantee was never put in there as an 
inducement, [t was not something the companies thought up. It was 
imposed on them. Therefore, they should not be allowed to use that 
kind ot information to muddy up a claim by somebody and say, "Oh, 
you should have known,” which is what would happen. 








Mr. Ceosbie; Maybe I am reacting to some of the 
pressures we nave in other areas, but I Like the idea that the 
consumec snould have some assistance in knowing what his cignts 
ace, How face we go on it is a question of-- 








Mc. Renwick: Maybe the research people could give 
Victoria and Grey Trustco Ltd. and National Trust Co. Ltd. a call 
and ask them what in God's name they do so far as advising their 
customers about the guarantee goes, 





Mr. Chaicman: In the situation Mr. Boudria alluded to, 


where you go in to try to get one thing and the company sells you 
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another thing, would there not be some merit to say: "You just 
cannot do that. You have to split them up." That might be a way of 
getting around it. 


Mr. Boudria: This is what I was bringing up yesterday. 
What are we going to do about the agents? Is the practice going to 
continue? Yesterday the response was that it is ultimately the 
trust company's responsibility. Surely the trust company cannot be 
held responsible if one of its agents sells a mortgage certificate 
from some other company. The company can only be held responsible 
for its own certificates. 


Mr. Crosbie: If you have someone who is an agent for 
more than one outlet, he or she may be selling GICs for one trust 
company and mortgages for another firm. When this happens, you do 
have difficulties. 


Mr. Renwick: We are entitled to some suggestions from 
the ministry as to possible ways of coping with this problem. 


Mr. Chairman: The larger trust companies check you out 
thoroughly before allowing you to become one of their agents 
because their reputation is also on the line. 


Mr. Renwick: This is one approach. The other is to 
simply say you can not have agents selling guaranteed investment 
certificates. 


Mr. Boudria: Professor Friedland, who sent us the brief, 
suggested this, did he not? 


Mr. Nigro: I cannot remember which companies. 

Mr. Boudria: He suggested those agents should not exist 
per se because the trust role is given to the trust company and it 
does not matter how strict the guidelines are, if they turn around 
and farm the work out, we might as well not have any rules at all, 
according to him. 


Mr. Chairman: In remote areas, for example, there is a 
lot of merit in having someone representing your company. 


Mr. Boudria: It is cheaper than opening a branch office. 

Mr. Chairman: Not only cheaper, but you are also 
providing a convenient service people want, a service they 
otherwise may not receive. 

MipeebOucm ia celia Cassar osc. 


Mr. Chairman: Are there any further comments? 


Mr. Renwick: This is a serious problem. I do not think 
we Can come up with a watertight solution in just a few minutes. 


Mr. Chairman: This may be a good time to adjourn for the 
day. When we come back in the morning we will continue with item 2. 


The committee adjourned at 4:22 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 


LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: We were dealing with the business and 
powers in section F. I believe we had concluded with the first 
item. We will move now to the second item: Funds held in trust 
should be segregated from a corporation's funds and shown 
separately in financial reports. 


Are there any further questions on this? I think we had 
dealt with this in our previous discussion. 


Mr. Crosbie: Mr. Chairman, on that point, maybe for the 
record again, I would ask Mr. Thompson to clarify that because I 
do believe some of the submissions indicated some confusion or at 
least a misunderstanding of what was intended and I would like Mr. 
Thompson to explain that recommendation. 


Mr. Thompson: Several years ago there was a change in 
the accounting arrangement so trust companies were reporting and, 
in effect, lumping their trust funds into their capital base, 
etc., and showing it out by way of note on their statement. Our 
view was that even though that might be generally accepted 
accounting principles, it was better to emphasize the trust 
relationship here and this should be segregated right in the 
balance-sheet financial report of the company. 


Mr. Chairman: Thank you, Mr. Thompson. Mr. Renwick. 
Mr. Renwick: This is F-2. 

Mr. Chairman: Yes. 

Mr. Renwick: Just ignorance on my part. Is this 


recommendation saying the trust companies must comply with the 
statutory requirements of subsection 115(2) and subsection 116(3)? 


Mr. Thompson: Yes and, as well, their estates, trusts 
and agencies business to show they-- 


Mr. Renwick: I can understand that. I am surprised they 
have not been, on the ETA business. I would have assumed that. 


Mr. Thompson: But the main thrust of the recommendation 
is those particular sections. 


Mr. Renwick: In other words, this will become important 
when we come to directors and so on. To me this has always been 
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the guts of the trust business. '(2) Every trust company receiving 
deposits in the manner authorized by subsection 1 shall be deemed 
to hold the deposits as trustee for the depositors and to 
guarantee repayment thereof, and there shall be earmarked and 
definitely set aside in respect thereof securities, or cash and 
securities, equal to the full aggregate amount thereof, and for 
the purposes of this subsection 'cash' includes moneys on deposit 
and 'securities' includes loans made upon securities." 


That is funny, I guess I was just naive enough to think that 
would require a segregation for accounting purposes and would have 
reflected in the financial report. 


LOT Oran ie 


Similarly, with subsection 116(3): "Where it is provided by 
the agreement...for guaranteed investment...that specific 
securities should be allocated in respect thereof, such securities 
being earmarked and definitely set aside in respect thereof, and 
in cespect of all other moneys received for guaranteed investment 
as mentioned in subsection (1), there shall be earmarked and 
definitely set aside in respect thereof securities, or cash and 
securities, equal to the full aggregate amount thereof, and for 
the purposes of this subsection 'cash' includes moneys on deposit 
and 'securities' includes loans made upon securities." 


I guess I am just naive. I would have assumed that there 
would be no way somebody would not have shown that segregation on 
his financial statements; and if it is being ignored, then I think 
ic is a very serious problem. 


Mr. Crosbie: You notice, Mr. Renwick, the comment of the 
Institute of Chartered Accountants of Ontario on page F-3, item 
20. They are advocating that it be done by way of a note to the 
financial statements. I think our feeling is that it should be 
split out as an integral part of the financial statement cather 
than as some second thought, if you will, or by-the-way comment at 
the bottom of the page. 


Mc. Chairman: Have you anything further, Mr. Renwick? 








Me. Renwick: Again, if I am silly, then we had better 
start seciously considering removing the term "trust" from 
sections LL5 and 116. My understanding--and I am speaking only of 
trust companies--is that if I am a depositor, the funds I deposit 
ace held in trust. The statute says they must be set aside, with 
securities and cash there to cepresent the funds held in trust, 
and that should something go wrong in the company, I have a claim 
as a trustee, not as an ordinary creditor, against those funds, If 
somebody ovec the yeacs has fooled around with the way in which 
that has been accounted for, then I would be seriously perturbed 
about kidding the public about what the term “tcust" means, 





I reflect a good deal of my own personal view. I happen to 
tnink the tcust concept is probably the major contribution that 
the equity system gave to the legal system. The penumbra of 
obligations and duties surcounding the term "trust” is to me just 
tundamental and basic, and if somebody is tampering with it on the 
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grounds that it is an illusion or is not important or anything 
like that, then I would be the first one to say we had better 
abolish the trust companies and forget about it; let them go about 
their business their own way and take their chances on whether or 
not they can attract funds from the public. 


I would expect and ask and request and demand that the 
accounting practices reflect this fact clearly. If necessary, I 
would go further and say they have to send a synoptic financial 
statement to every one of their depositors and guaranteed 
investment certificate holders once a year showing them clearly 
and specifying clearly their compliance with this section. 


If I have been naive over the years or if I am off base or 
old fashioned about this, and if somebody wants to tell me so, 
that is fine; but that is my view of how the world should be 
treated. 


Mr. Chairman: Is there anything further on this 
particular item by any other member? If not, Mr. Renwick, in 
response to your request about what trust companies do to inform 
customers about deposit insurance, the researchers have been in 
touch with Victoria and Grey Trust and National Trust. 


At Victoria and Grey basically it is advertised in branches. 
They have signs on the doors, and brochures are available; for 
GICs the information is on the documents; for savings accounts 
there is nothing on the cards. At National Trust Co. it is 
advertised in the branches by signs, etc. With the GICs, they are 
stamped on documents. New forms will have it included, and in 
savings accounts, they have nothing on the cards to indicate. 


Mr. Renwick: I thought it would be useful to record that 
information in our comment on that area, from the point of view of 
information, perhaps indicating that somebody might, if he put his 
mind to it, come up with a better way of dealing with that 
difficult problem. 


Mr. Chairman: Before we continue, I have a number of 
submissions from groups. One is from the Interior Designers of 
Ontario. After our public hearings, they came to see me in my 
office. They had not had a brief before the committee. I suggested 
if they had anything to tell us, they put it in the form of a 
letter and a submission, so we could look at it, as well as 
sending it on to Mr. Fram. I will have the clerk make copies for 
all the members. 


Mr. Renwick: As a matter of information to the 
committee, I happened to be having lunch in the Sanssouci Room 
last week and who should come up to me and say he would like to 
have a word with me but Eddie Goodman, and lo this submission is 
on the letterhead of Eddie Goodman. 


Mr. Breithaupt: Do you both dine there regularly? 


Mr. Renwick: They have learned very quickly whom they 
should consult. 


4, 


Mr. Boudria: The Sanssouci Room is a cosy, socialist 
spot. 


Mr. Chairman: We have a submission from Public Works 
Canada, which is rather interesting. I will have that one done. I 
believe the member for Durham East (Mr. Cureatz)-- 


Mr. Breithaupt: The submission from Messrs. Goodman and 
Goodman was on my desk this morning. I presume it has already been 
distributed. 


Mr. Chairman: I am not sure whether -- 


Mr. Breithaupt: I do not know that, but I have one. It 
Says on it, Copies to members of justice committee." 


Mr. Renwick: I cannot believe Goodman and Goodman would 
not have distributed it. 


Mr. Breithaupt: I believe they were all distributed by 
hand, no doubt by someone-- 


Mr. Renwick: By Eddie Goodman. 
Mr. Chairman: More than likely. 


Mr. Breithaupt: He was up here anyway. 


Mr. Chairman: He was bouncing along the hallways this 
morning with some other members and he Looked very happy. 








Inter jections. 

Mr. Chairman: To get back to the serious side, there is 
also a submission from the Ontario Association of Certified 
Engineering Technicians and Technologists. We will have that as an 
exnibit too. 


Mr. Renwick: I nave known Eddie Goodman for only 54 
years. 


Inter jections. 


Mr. Renwick: I would not mind a comment from the 
ministry on whether I am crazy in my cesponse on F-2, 


Mr. Van Horne; Oh God, what an opening, 








Mr. Crosbie: Sorry, on what? 








Mr. Renwick: On F-=2., 


Mr. Crosbie: No, [I think it is essential that the 
principles you are advocating should be confirmed in the strongest 
possible language, not only from the point of view of the trust 
celationship but also to derive home the whole responsibility that 
arises out of operating a trust company. I think that is terribly 
important. 
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Quite apart from that, from a legislative point of view, our 
jurisdiction in this area is fundamentally based on it being a 
trust relationship as opposed to a saving and loans operation. If 
Ontario is going to retain jurisdiction in this area, I think 
anything that reinforces the trust concept is important. 


Mr. Chairman: We will move on to page F-4, item 3, which 
states, "A prudent lender's standard should be introduced for 
mortgage lending and valuation purposes for all real estate 
lending.'' We had six exhibits on this item. Any comments by the 
members? 


Mr. Boudria: What does that mean? One would think any 
money you lend you would lend prudently. That is kind of 
motherhood. What does it really mean? 


Mr. Crosbie: I would like to attempt to clarify our 
thinking on where we have got ourselves as a result of the very 
useful discussion that took place in the committee and the 
representations we had from the various appraisal groups. 


Os Z0%asm. 


Perhaps in some of our earlier thinking we confused the 
function of property evaluation with the function of assigning 
lending value to that evaluation. I think it was made fairly clear 
to us by a number of the representations that the process one 
should go through is, first, to establish market value. 


There was some discussion about what is the best definition 
of market value. Our thinking now is to go with the appraisal 
institute, which said said that market value is the definition in 
the Expropriations Act, the amount that land might be expected to 
realize if sold in the open market by a willing seller to a 
willing buyer. 


Mr. Boudria: That is the federal definition. 


Mr. Crosbie: No. The federal definition is essentially 
the same concept, but they chose slightly different words. 


Having established the market value, a prudent mortgage 
officer would look at the property, taking into account elements 
of value that may be very real but may be difficult to realize 
should he have to call the mortgage. The element of prudence 
enters into that second phase, I believe. In applying your 
accumulated experience as a mortgage officer, you might know it is 
not safe to put certain types of properties at 75 per cent. 


We have some sort of tentative language we are looking at. 
BOMLEvuOL annlesislabivestorm.ult.is sort of Che concept that a 
corporation lending money on the security of land would not lend 
more than 75 per cent of the market value, or such lesser 
percentage of value, having regard for any aspects of the property 
or taking the aspects into account in determining its market value 
that would not be reflected in the resale of a property in the 
hands of the lending institution. 
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Mr. Boudria: I see. In other words, you would expect the 
lender to lend a maximum of 75 per cent on a property that, all 
other things being equal, could be easily sold. If it is the kind 
of property that is not so easily sold, we would have to factor 
that in and lower it from 75 per cent in a prudent manner. 


Mr... Crosbie: That is right... 1 chink you wouldge look ac 
the market, too. If the market is rapidly changing one way or 
another, particularly if there are threats of a falling market, 
somebody might say you can sell it for-- 


Mr. Boudria: That is very hard to predict. 


Mr. Crosbie: Oh, I realize that, but you are frequently 
lending money in a market that is trending one way or the other. 
It is more difficult. Where there is uncertainty, an appraiser 
might come in and, just by reading the appraisal, he is telling 
you: "I had a hard time appraising this. I looked at this; I 
looked at that. The replacement value is quite different from the 
income stream, which is quite different from resales of comparable 
property. In my best judgement, it is worth X,"' and he gives you a 
macket value. 


In those circumstances, a prudent lending officer might say: 
"Boy, that is pretty iffy. I think I had better stop at 60 per 
cent rather than 75 per cent.” It is a pure judgement call. The 
message you would be trying to get into the act is difficult. I do 
not think you can put it in language that makes it an offence or 
anything like that, but you try to indicate a standard of care. 


Having said that about it generally, we cecognize there are 
certain types of properties that are going to present a particular 
problem. We are still weestling with multiple-unit residential 
buildings, with the impact of tax advantages on market value, 
where it is not always certain. A tax advantage to me might not be 
the same tax advantage to you, If I sell property to a person ina 
different tax bracket, have I affected the value of the property? 


When you start looking at those considerations, you have 
created a real conundrum in trying to come up with market value. 
We are still wrestling with that aspect. That is another area. If 
you ace talking about MURBs and they have been sold to a certain 
class of investor and you are not sure that on a resale, should 
thece be a foreclosure, you are going to be able to sell them to 
the same class of investor, maybe that is another case where you 
take 1t¢ into account by discounting the amount of money you are 
going to advance, 


Mc. Boudria: You are bringing in another topic, 
multiple-unit cesidential buildings, with this whole business of 
valuing peopecty based on anticipatory inflation. Tne MURB way of 
doing it is to calculate the tax advantage and anticipatory 
inflation, put it out ovec 10 years and divide it all up with 
other factors in there. That is really where the whole idea of 
financing other propecties that we have had things to do with over 
the last couple of yeacs and in this committee actually came from. 








Again, if we refer to Mr. Belford's book, he starts 


7 


explaining how this whole mess started with MURBs. What they did 
is use the MURB formula for everything else they were buying 
which, of course, was not necessarily applicable. In many people's 
minds, we do not even know whether it should be applicable even in 
MURBs, let alone anything else. 


Mr. Crosbie: As I say, we do not have it in legislative 
language yet, but what we think we will try to come up with in the 
legislation is a concept based on appraisals at market value with 
some qualifier that the prudent lender, looking at that market 
value and how it was determined, could exercise prudence in 
determining the level of mortgage to advance. But he could not go 
beyond the 75 per cent level. 


Mr. Chairman: Is there anything further on item 3? 


Mr. Renwick: I do not have any problem with the 
definition and putting the definition in the situation where there 
is a market and there are willing buyers and willing sellers, such 
as the situation that normally prevails for the single-family 
residential dwelling. There is a marketplace, there is a listing 
and there are all of those questions. 


The problems seem to arise where you have to use that 
definition in order to construct what the price would be if there 
were a willing buyer, a willing seller and an open market. That 
seems to me to be the dividing line and the problem. 


I am not saying I know the solution to that, but I have a 
very real concern about imposing some additional test of prudence 
in the single-family residential property market where they are 
being sold in the traditional, normal way. The problem is the 
housing market to many people is a tight one and it is their major 
investment and so on. 


I think there is a correlative responsibility on the major 
lending institutions in this market that have the privilege, such 
as the banks and the trust companies, to lend up to the full 
amount of something called "fair market value" times 75 per cent 
of whatever it is. I would hate to have the restrictive term 
cutting it back and forcing people into the second mortgage 
macket, and then maybe into the third mortgage market back to the 
vendor question. Again, I am not very knowledgeable in the market, 
but that immediately adds to the problem of buying homes. 


I do not know whether it is possible to segregate those 
things out to make certain this recommendation, where you want to 
put some extra obligation of judgement on the person who is making 
it, should only apply where they have to go through the exercise 
of creating a dollar amount as if there were an open market and a 
willing seller and a willing buyer there. In extreme cases, such 
as buying First Canadian Place or something, somebody would have 
to go through an exercise. 


Mc. Crosbie: Yes. Another case might be if you are 
taking over an apartment building that is going to be renovated, 
which is maybe abandoned. You are going to spend a lot of money, 
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and when you get through, you will have a new product, and that 
sort of thing. 


LO<300axin: 


Mr. Renwick: It is the multiple accommodation units, 
obviously, and it is also any building where there is not 
something that--I happen to think it is a real distinction. There 
is an element of fictitious creation. The problem with the 
definition is it assumes there is an open market, a willing seller 
and a willing buyer. As soon as you get beyond that and say there 
is not, you have to go through the exercise to get some dollar 
value for it, then you ask experts, such as appraisers or 
valuators, to come in and go through the professional exercise of 
coming up to that amount. 


Whatever we do in this field, I just happen to feel a person 
should be able to go into a bank and have it say if it is going to 
accept the mortgage it will lend you the maximum it is entitled to 
lend you on that mortgage. 


Mr. Crosbie: In the type of market you ace talking 
about, /5 per cent, you might find that without any restriction 
under the act, a prudent lender would be prepared to lend 85 per 
cent and to limit it to 75 per cent does not really-- 


Mr. Renwick: Whatever the maximum is I would like the 
person to get. 


Mr. Crosbie: I have some hesitancy going the other way 
and removing the concept of prudence just because you are in a 
market which you are sure of. Who can say they are that sure of 
12 


I think this idea of every time you look at a mortgage loan 
you look at it prudently--it does not mean to say you drop it 
below 75 per cent. You just examine it and make sure this is a 
sale that has taken place in the open market and a lot of 
propecties are trading at this value. You are quite confident 75 
per cent is a reasonable mortgage. 


Mr. Chairman: Would it change the definition greatly if 
we took out the word "all" and put in the word "some"? Would it 
change the reading of the definition? That would leave you the 
option of leaving the housing market alone. 





Mr. Renwick: Where is that? 





Mr. Chaicman: On the last words. "The purpose for all 
real estate Lending." If you changed "all" to "some" or some other 
word, would that change che definition? 








Mr. Crosbie: If I may turn that around, my concern with 
tnat is the implication that you have imprudent lending in some 
cases. I do not Find the word "prudent" offensive in any sense. 








Me.» Ghairman: .1).do-not either. 
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Mr. Crosbie: It is just a good, sound business judgement. 


Mr. Boudria: In other words, it can always be prudent 
but may be measured differently in different circumstances. 


Mr. Crosbie: The results are different. 


Mr. Boudria: Just getting back to something Mr. Renwick 
raised, it is not all that easy, even in the single-family home 
market. For instance, the home I bought a year and a half ago had 
been for sale for three years. It just happened to be at a 
particularly rough time and the type of home which was perhaps a 
little hard to sell and outside the city. 


There are so many other factors that go into it I think it 
is difficult to say single-family homes are an automatic 75 per 
cent and are the same in all cases. As one who has been around a 
number of real estate people quite frequently, I know it is not 
all that easy. 


We have heard of what is happening right now out west where 
people are just letting their homes go for the mortgage, sometimes 
having paid on it for four and five years. The houses are actually 
worth less now than the mortgages on them, even though they paid 
considerably more. 


Who would have predicted four years ago, when somebody 
bought in the middle of the Alberta boom, that those things would 
fall flat om their faces? 


Mr: Breithaupt: Or even in downtown Vancouver? 


Mr. Crosbie: I would just like to clarify that last 
point. There is a peculiarity of Alberta law that creates that. In 
Ontario, when you take out a mortgage on a property, you are 
liable on the covenant personally. 


Mr. Boudria: Personally liable. 


Mr. Crosbie: In Alberta, omce you transfer title you are 
no longer liable on that covenant. 


Mr. Breithaupt: Shades of the dirty ‘30s. 


Mr. Crosbie: They are selling the property for $1 to 
someone who is prepared to take that risk. 


Mr. Boudria: They sell for $1 to a numbered company. 


Mr. Crosbie: Yes, and then that company rents it back 
for a year. 


Mr. MacOuarrie: Real estate, like many other 
commodities, is subject to a variety of market influences, whether 
it is coming in on one of the government programs, the assisted 
home ownership program, or some of the others that will give you a 
fairly low-cost property at a reasonable price. You turn around 
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and realize an almost immediate capital gain, assuming you hold it 
for the specified period. 


The sensitivity I feel about the real estate market, 
particularly mortgage lending, is that in volatile market 
situations such as we have experienced, we have seen in some of 
these other programs people just walking away and leaving the 
properties. When the interest rates went way up, they could not 
carry the mortgage at the higher interest rates. They had to let 
their properties go. 


Lenders were taking losses on the properties, in terms of 
sales, because at those rates there was no demand. The markets in 
western Canada have been referred to, where economic activity has 
slowed down very substantially. 


I wonder whether the answer to all of this might be to 
require mortgage insurance. In this way, the lender and the 
investor know the loans are insured, whether they are the standard 
75 per cent of value or run under the National Housing Act at a 
high-ratio type of loan, and in that case they are insured. 


There are companies in the mortgage insurance business. Some 
of them took a bath during when the housing stock was in that 
peculiar market position. I think every possible step should be 
taken. 


I would think a prudent lender in circumstances like that 
would be looking for moctgage insurance. Whether we should mandate 
it, suggest it, whatever we do, it does not add that much 
additional cost to the mortgage itself. I think insurance fees run 
at 1.5 per cent or thereabouts. At the same time, at least the 
investor and the lender are protected against these market 
fluctuations that can, in a very short period, tremendously affect 
the value of property, the market value, however you want to 
define it, 


Thatiims savithnought.e Mrs ‘Chainman.elhaty tse le. 


Me, Chairman: Thank you, Mr. MacQuarrie. I feel the same 
way Mr. Renwick feels, When it comes to principal dwellings, it 
certainly is an advantage to have a mortgage or whatever it is 
with the company. I would certainly like to see people get the 
naximum, 








I do not think there is much risk when we talk about 
peinciple dwellings; it is only one of 100,000 mortgages the 
companies may have out, Certainly, the insurance end of it was 
something the tederal govecnment talked about in its proposed 
budget, so maybe it is going to be a fact. 


4 Mr. 8reithaupt: That is an attempt, though, to deal with 
fluctuations in the interest cate, more so than a guarantee of the 
principal to be found, should the property completely deteriorate, 
LS sub oi 








It seems to me if someone wishes to, as is often the case, 
puccnase a tecm life policy which decreases and therefore would 
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pay off the mortgage in the event of death, that is an option 
which some might prefer to use. Others may decide they do not wish 
to have that premium as a current expense. 


Mr. MacQuarrie: That is quite a high price to pay for 
Ene property, ‘then die first. 


Meee ue naupts Well ves. 


Mr. Chairman: It will not be yours then anyway, so why 


worry about it? 


Mr. \Breithaupt: It is all part of estate planning that 
some people may choose to take advantage of. 


O240 a.m. 


MrresMacQuarries Isrealize there are a “lot of people who 
take out life insurance to cover their mortgages off, but I am 
looking at it from the lender's point of view. The poor purchaser 
is stuck with the vagaries of the market, but the lender is 
putting out money in good faith on the basis of certain lending 
principles related to value of property and the rest of it, and 
when value goes up and down like a roller coaster, what can he do 
to protect himself? 


MoeemoLe,Chaupts nis is why we have the 7/5 per cent 
theme, so that a skilled investor comes to inspect the property. 
Certain incomes on a rental property are considered as well as 
vacancy rates, the value of the house and whatever. Presumably he 
has the skills to come up with a value. One might say his home is 
worth $100,000; he may say, "No, it is worth only $80,000, and 
therefore we will lend you only $60,000."' The marketplace sorts 
these things out. 


Mr. Renwick: I guess what bothered me about the wording 
of this thing, if one can fool with the semantics of it for a 
minute or two, is "should be introduced," as though it has not 
been there. I basically think that in the mortgage lending 
business in Canada there has been a prudent-lender standard. 


What I am trying to say to reinforce the point I made is 
that even in Mr. Boudria's case there was an open market; there 
was a place on which you could put the piece of property where 
anybody could come and deal in it. If one can make an analogy with 
the stock market, it is listed there and is available for anybody. 
There may not be a sale, but there is an open market; there is a 
bid price and an asked price. They may not meld and the guy may 
not be prepared to accept it or whatever it is; there may not be 
sales, but there certainly are bid and asked prices on a lot of 
the stocks, and I am sure there are bid and asked prices in 
relation to the house Mr. Boudria said (inaudible). At some point 
in the course of time a deal was made and that was it. 


I wanted to try to make the distinction where the criteria 
in fact exist. I think maybe what I would like us to say is that 
it has been our assessment that a prudent-lender standard has been 
used in those areas. The problem arises when you are not applying 
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this standard to values for appraisal purposes or for lending 
purposes, where these conditions do not exist. We have to 
reinforce the idea that you are supposed to use the same 
principles in the valuation of those where a fictitious value has 
to be placed because there is no open market and there is no 
willing seller--well, there may be a willing seller and a willing 
buyer, but all three components do not coexist at the same time. 


Mr. Breithaupt: I think that is an important distinction 
to make because, purely to look at this theme, one would almost 
think a standard has not existed. 


It does exist. We have to make sure the rules are applied 
equally in all the cirumstances, and I think this is the point, 
not the idea that suddenly we are going to be creating a standard. 
We know standards have existed. Most companies follow them; they 
have the rules on appraisal and requirements for reports and 
various other market tests. Our expectation, I would hope, would 
be that this kina of approach is followed consistently by all of 
the functionaries in this market. 


Mryer bath ey LONLOY cee aba oe yu ane enor fC Only sCOTZeL 
any fail-safe definition, because it depends on the market; the 
macket may not be there tomorrow--for example, if a mine closes 
down. If we have a situation, say, where tne price of uranium 
falls on the world market, the Bancroft area is affected. Elliot 
Lake was a ghost town at one time, the hotels and so on. Depending 
on external market conditions, you can end up with a property that 
is almost valueless, 


You are not going to achieve something that is fail-safe in 
terms of protecting every investor. I agree that prudent judgement 
and a combination of approaches in assessing value have been used. 
They do not just take a single approach. There are several 
approaches that are taken, depending upon the part of Ontario you 
are in. 


Another thing we must not confuse is the social factor in 
making mortgage moneys available to the homeowner in Picton, 
Napanee or in rural parts of Ontario where it may be more 
difficult to obtain a mortgage loan, where the market is Chin, 
where there is no growth. On the contrary, there may be a 
shrinking of population so that, while it may be beneficial from a 
social point of view to make mortgage moneys available, from a 
lender's point of view there may not be much enticement to put 
money out, so a lender is discounting value considerably. 


You are not going to find a simple solution. As I see it, we 
nave already Focused on the big problem, that when you get into 
these contrived values or non-acm's-lengtn transactions, you are 
gambling on inflation, and many people have done that. There is a 
whole generation of young people who nave gambled on inflation. 
You wonder how they could ever afford to buy the homes they have 
bought, The interest rates have been crazy and the prices have 
been crazy, but because of the economy they have come out the 
winners, Maybe if the next generation proceeds with that 
mentality, they would all be losers. They may very well be losing 
their houses, 


WS. 


If you have a fairly standard definition, as in the 
Expropriations Act or the Assessment Act, I do not know what more 
you can reallyido. 


Mr. MacQuarrie: For purposes of consistency, the 
definition of market value put forward by the Canadian Society of 
Appraisers seems appropriate. 


Mr. Renwick: Mr. Chairman, what is the name of the 
counsel for the Canadian Society of Appraisers? 


Mr. J. A. Taylor: We had J. Wallace Beaton. He was not 
the counsel but-- 


Mr. MacQuarrie: He was the spokesman. 


Mr. Renwick: They were sitting there and he was on this 
end. I thought it was the Canadian Society of Appraisers. 


Mr. Crosbie: Are you thinking of Mr. Onyschuk? 


Mr. Renwick: Yes. Mr. Onyschuk. 


Mos MacQuarrie: “He camewin witheanother group. 


Mr. Crosbie: The Appraisal Institute of Canada. 


Mr. Renwick: It was an appraisal group. Anyway, he made 
the statement that the traditional definition, coupled with the 
court's interpretation of that definition, is adequate. He made 
quite a flat statement. With your experience in this, do you feel 
that is so? 


Mew JowA. shay lors] would think.so. lt has been around a 
long time and there has been a lot of legal interpretations of and 
litigation on it. In terms of arbitration or expropriations, it is 
there; it is known. I do not see why you would want to fiddle with 
a definition such as that. 


10:50 a.m. 


Mr. Renwick: I accept that. I think one of the things 
that bothers me, and I guess it was in the book-- 


Mr. Chairman: Belford's ‘book. 


Mr. Renwick: --is that Price Waterhouse had gone through 
all these mathematical calculations. They were stricly 
mathematical calculations, such as if you start with one result 
you come out the same way at the end. It seemed to me that was 
being transposed in the way it was being used and put to 
prospective investors in multiple-unit residential buildings 
operations as if that were some valuation of the properties. I 
believe it was Price Waterhouse. In the Price Waterhouse 
statement, it was carefully qualified that the mathematics were 
right. If you think of a number and you multiply it by two and you 
add 10 and divide by two and subtract the number you first thought 
Om, *Chevresult-witlobe right. 
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Mr. Chairman: A Billy Player special. 


Mr. Renwick: It was somehow being used for the purpose 
of someone saying that was the value of the property. That seemed 
to me to come through in the book. I do not have a problem. I know 
that Mr. Onyschuk is a devout Tory. 


Mr. Chairman: Are you sure? 


Mc. Renwick: I know that the member for Prince 
Edward-Lennox (Mr.99.°9A. Taylor) is too. In this particular area; 
I do not have any problem with accepting that proposition and I do 
not think we should be seen to be monkeying with it, but somehow 
or other we have to say value is value is value and that is it. We 
cannot start to chop and change what speculatively it might be in 
different circumstances and conditions. 


Mr. Crosbie: Ist want? itoxclarify onepoinet. a would 
certainly like to reintorce the comment in the recommendation 
where we speak of introducing a standard. We did not intend to say 
there was not such a standard being applied. In fact, on page 28 
of the white paper, we have said: "While the term ‘value’ is not 
defined, it has always been interpreted conservatively by 
responsible corporations. In view of some of the practices which 
have been recently employed, it is desirable to clarify accepted 
practices and prescribe that the value of the real estate for 
mortgage lending purposes should be determined by prudent lending 
standards," 


What we are saying here when we say "introduced" is actually 
a clearer statement of this concept being incorporated into the 
legislation . 


Mc. Renwick: I misread the term "introduced." As long as 
that point is made, 


Mr. Chairman: With that final comment, we will move to 
page F=6 cecommendation 4 which reads: "Third and subsequent 
mortgages should be Limited as investments for all loan and trust 
corporations," 





Mr. Breithaupt: Just exactly what does that mean? Does 
that mean you can only have a few of them, or is the intention 
really, even though the wording is not as precise as it could be, 
to completely deny that as an opportunity. 








Mr. Crosbie: The intention is not to deny it entirely. 
There is a place for thicd and fourth mortgages. Our concern is 
chat if you are holding a third mortgage, for example, and there 
is default on the first mortgage, to protect your third mortgage 
you may have to buy out the first and tne second. The financial 
commitment you have on a third mortgage is not Limited to the 
amount of money you have advanced on it. 





It a trust company specializes in thicd mortgages, in a 
downtucn in the economy, when there may be a lot of foreclosures, 
the Crust company exposure in that market is going to be much 
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higher than the face value of the moneys they have advanced on 
third mortgages. 


We are saying this is an area, once again, where prudence 
comes in, and you should not have a heavy volume or a substantial 
volume of third mortgages in your portfolio. Exercise prudence so 
you do not get caught off base by-- 


Mr. Breithaupt: That may well be. This is only three 
lines but it seems to be somewhat of a motherhood kind of 
statement unless you define the limitations. If, for example, you 
would require that further subsequent mortgages be part of a 
basket clause situation that could not therefore exceed a certain 
percentage of total, that might be a reasonable point. If you say 
that third and subsequent mortgages may not be used as an asset in 
calculating multiplier advantage, that may have a point to it. But 
simply to say they should be limited, without giving us some idea 
of the limitations in mind, does not make it much of a principle 
to me. This sort of statement is so obvious it hardly needs 
delineation in a white paper that is looking for proposals. 


Mr. J. A. Taylor: As a matter of fact, maybe you should 
not take a second mortgage, depending on the size of the first. 


Mr. Breithaupt: The interest rate differential covers 
the risk to some extent. Again, the prudent lender we have been 
discussing for the last half hour will consider those factors. I 
am interested in greater precision as to the limitation because, 
unless those kinds of examples I used are going to be the 
particulars of the limitation, the statement does not seem to me 
to have much of a bite. 


Mr. Crosbie: I can appreciate your observations. Perhaps 
with more work, we can be more precise. I agree that you could not 
put it in the legislation in that form. As you say, "be careful 
with their mortgages" is almost a motherhood statement. If we 
could not translate it into some type of criterion--basket clause 
or a percentage, as you have suggested--it should not go into the 
legislation. 


In other areas, we talked about the cost of borrowing. I do 
not think you can prescribe in the legislation, or that you shoulda 
prescribe in the legislation, how you are going to limit the cost 
of borrowing. It depends on the marketplace at the time. That 
might also be a problem with third mortgages. In certain markets 
they are much more susceptible to creating problems than they are 
in others. 


In summary, I am saying I agree with your observation that 
there is a need to particularize the test you would apply, if you 
are going to make that a rule in the act or the regulations. 


Mr. sMacQuarrie: 1 have a little, bit of difficulty with 
this provision. One common situation when you see third mortgages 
coming into play is a blanket mortgage where a person is looking 
for additional financing. He comes to a lending institution. He 
has on his property a six per cent mortgage with Canada Mortgage 
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and Housing Corp., which is paid down with about 10 years to run 
and a fairly low principal balance outstanding. He is also 
carrying a second mortgage that could have been taken out at the 
time of purchase as a mortgage back to a vendor at a low rate of 
interest. 


The company, as a prudent investor, looks at the mortgages 
and says: ‘Look, we should keep those mortgages in place. We will 
give you the difference in terms of mortgages between what we 
would otherwise be lending on a first mortgage and the total 
principal outstanding on those two. Here is your money. We will 
take a third mortgage." 


The company is in the position if anything goes wrong to buy 
out the first and second mortgage. In the meantime, it is making 
money on the spread. The company could possibly even lower the 
interest rate a bit below the prevailing rate on the first 
mortgage on refinancing. Its effective rate of return would still 
be higher. In that situation, it would be the height of prudence 
to handle the situation to blanket the first two. 


il -agns 


Guardian Trust makes a reasonable presentation there. When 
the mortgages that rank higher than tne third and subsequent 
mortgages bring the total above the amount you would have loaned 
on a first mortgage in the first instance, then you should not be 
in the game at all. 


But there is certainly a place in the business, I think, for 
the third and subsequent mortgages, depending on the amount of 
security that is unencumbered. You can end up benefiting both the 
investor and the borrower. 


Mr. Chairman: Is there anything further on 
cecommendation 4? 


Mr. Crosbie; If I may just comment on the Guardian 
Trustco comment in which they say, "It is illogical to prohibit 
investment in third mortgages," I would just observe that the 
recommendation does not prohibit investment in third mortgages. In 
Fact, the case Mr. MacQuarcie indicated is probably a very 
appropriate place to use them. 








What the body of the text says on page 29 is, "Third and 
subsequent mortgages by their nature should be Limited 
investments,'' which means that the amount of investment by a trust 
company in thicd mortgages should be Limited, 


Me. Renwick: How much is the limitation? 











Mc. Crosbie: That is something we have not worked out; 
it 1s something we want to discuss. 








Mc. Renwick: [ think we should point that out. It seems 
a little fatuous for us just to say we agree with the 
cecommendation without indicating that the problem of devising the 





Ly 


appropriate limitation is something that will have to be done at 
the ministry in consultation with the industry. 


Maen Lay OL. nen els there: some clariticattongon 
eyet Mose Gna irman? 


Mr. Chairman: I think they are going to try to put some 
figures on it, as I heard the deputy. 


Mr. Crosbie: Yes. There are a number of recommendations 
in here where we have stated the general principle, and before we 
translate it into legislation or regulations, we would have to 
consult with the industry or with other advisers and come up with 
a reasonable test. 


What we have said here in general terms is that investments 
in third mortgages should be limited. Mr. Breithaupt has suggested 
a couple of ways it might be done, and I think we would want to 
discuss that sort of approach with the industry and see if we can 
come up with a reasonable test. 


Mrs stae lLaylors Ieguess*we would have ‘Co ‘take? into 
consideration the role of a third mortgage or some subsequent 
mortgage as collateral or as a mechanism to ensure payment of a 
debt that may be based primarily on contract--that would be 
services, for example--to ensure there is notice on title; that 
before a property is conveyed, some prior debt is settled. 


It may be used as a mechanism other than strictly as a 
security for an advance of money, so you would not want to 
eliminate that in your wording of-- 


MieeGdocl oy see notte DOIN: Mrs MacQUarcie makes ist, 
of course, a valid one, and we can all relate to it. We think of 
someone who bought a DVA home 30 or 25 years ago and is in that 
kind of situation, and we can relate to it because some of us may 
have been in that situation a few years ago when mortgage rates 
were at levels unheard of today. 


Cea eCOLOMN a eVen sper scent. 


Mr. Cassidy: I can remember when the ceiling was six per 
cent. That dates me. 


On the other hand, there are two instances I can think of. 
One is that I would have real questions about a company that was 
specializing in residential mortgages that were all of this nature 
because, whatever else happens, the third mortgage is less secure 
than the first or second. 


Another thing is that a great deal of commercial lending 
effectively has been taking place in the guise of mortgage 
lending. One or two of the briefs we had spoke specifically about 
that. 1 ‘think ‘the bankers” association argued against the increase 
in the commercial lending limits on the grounds that a great deal 
of commercial lending is taking place now in the form of mortgage 
lending. 
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I am also concerned about where games are played with 
valuation, and then the third mortgage is generally related to an 
increase in valuation from the time the property was originally 
mortgaged. Almost by its definition, that has to take place. 


There are problems there, particularly if you have a company 
that is prepared to bet the store on third mortgages. We do run 
into those situations, and the Daon Development Corp. thing is the 
most obvious. When I came over, that was a first, second or third. 


Mr. Thompson: It was a second mortgage. 
Mr. Cassidy: It was a second. Is that right? 


Mr. Thompson: It started as a first mortgage but it was 
under agreement to subordinate to a new first. It was very complex. 


Mr. Cassidy: What disturbs me about the commercial 
lending going on was that the size of the loans was getting 
excessive, relative to the size of the firms. For example, if some 
of those mortgages had been genuinely syndicated to other trust 
companies, the chance to scrutinize the value of the asset would 
have been a great deal better. Other people might not have been 
prepared to go along with the lax standards some of our friends 
who brought us here in the first place were prepared to go along 
with. 


In addition to the envelope of the legal limit, which is a 
legitimate type of control, I suggest you have to ensure the 
valuations are not so soft that they permit the legal limits to 
become stretchable, as they were in the cases we had before us, 
The question about the total amount that can be invested, relative 
to the size of a trust company or to what is basically the size of 
its equity in a particular investment may be the route to go, as a 
means of limiting these types of questionable investments or 
questionable investments that are made in this form. 


Mr. Chairman: We have been discussing prudent lending 
standards, Have you any fFucther comments, Mr. Deputy, on Mr. 
Cassidy's remarks? 


Mr. Crosbie: No, We did cover a number of them earlier. 








Mr. Cassidy: I am sure you did. 








Me. Crosbie: Some of them will come up later when we 
taik about actual Limits on lending. 





Me. Chairman: We will move on to page F-/7, 
cecommendation 5: "The cegistcar should be entitled to require 
corporations to establish appraisal standards and define the 
ciccumstances under which independent appraisals are cequired for 
ceal peoperty." 





Mr. Renwick: We have covered a lot of the group 
compeised in that. Again, I would like to reinforce my view that a 
judicious use in vacious areas of compliance certificates, not 
Signed by the assistant to the assistant secretary but signed by 
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the chief executive officer of the company, is a very effective 
way to make certain without the registrar having some problem of 
maving to gorand doit. This is) the kind ‘of place that would play 
a useful role. 


Mr. MacQuarrie: Where are we at? 


Mr. Chairman: We are at page F-/, recommendation 5. 


Mr. MacQuarrie: I have no quarrel with that one. 


Mr. Chairman: We will move on to page F-8, 
recommendation 6. 


Mr. Cassidy: The case was made, for example, that 
internal appraisals make sense when you are appraising residential 
property where it is relatively routine and easily valued. Is 
outside appraisal to be called for when an investment reaches a 
certain size? Is this where the specific recourse to outside 
appraisals might be fitted into a regulation? May that certain 
size vary, depending on the size of the trust company's capital 
assets, so that a large trust company would have more flexibility 
than a small one? 


Mr. Crosbie: We have talked about this concept of some 
limit on the value that may be appraised by an in-house appraiser. 
I want to check that out. I think some of the very large trust 
companies literally do all their appraisals in-house. We would be 
saying to them they cannot do that any more. Some of them have 
been doing these for years without problem. The issue has to be 
investigated, but I nesitate to say it is one that would 
necessarily improve the situation. I can see the merit in it 
though. 


ge O alm. 


Mr. Cassidy: I am uneasy about the degree of regulation 
in the bill. It is possible, however, that the way around it is to 
require that there be a waiver procedure where the registrar was 
satisfied in the annual review that the internal appraisal 
standards and procedures were appropriate. 


Mr. Crosbie: We have that power now, in effect. If you 
have any concern about a specific appraisal of a specific 
property, you can have it reappraised by an appraiser designated 
by the registrar. 


Mr. Cassidy: That is not’ the same thing. That requires 
you to look at the specific appraisal. 


Mr. Crosbie: After the fact, yes. 

Mr. Cassidy: It seems to me the regulation makes more 
sense, to look at the process that is going on rather than try to 
redo the work that should be done by the private firm. 


Mr. Crosbie: I think you are leading us into the type of 
regulatory quagmire you have been trying to take us out of. In 
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effect, what you are saying is that on loans above a certain value 
the trust company shall consult with the registrar and get his 
approval as to whether or not it can appraise them in-house or 
must get an Outside appraiser. 


Mr. Cassidy: No. I am suggesting that if a requirement 
to establish appraisal standards did not exist or was not 
enforced, where the registrar became dissatisfied that internal 
appraisal standards were adequate, he would move in and say, "Hey, 
you better start getting independent appraisals." 


Mr. Crosbie: That could be done. If the conditions in 
the company were deteriorating to a state where one was justified 
in interfering with its appraisal process, then I think under the 
present legislation, the amendments of last December, you could 
perhaps impose that as a term, that they must have appraisals over 
a certain value carried out by an outside appraiser. Whether you 
would want to make that principle something that is specifically 
mentioned in the act to clearly focus attention on it is another 
issue. 


Mr. Cassidy: That is the specific recommendation here. 
That is the cecommendation. This matter was about to pass, 
presumably with some endorsation from the committee, I am trying 
to work out what that would mean and I am making some concrete 
suggestions. Are you saying it is the government's view that you 
do not want to do that now? 


Me. Crosbie: No. What I said earlier, I guess before you 
came in, is that we have stated a number of the cecommendations in 
principle because at this point we have not had time to go out and 
explore with the industry. Assuming as a result of this commitee's 
work the final product is something that is acceptable, the policy 
is generally acceptable, then we would be in a position to go out 
to the industry and say: "Here is a principle that has been 
endorsed, Let us work together and find out what the reasonable 
limitations ace. What is a workable way of doing this to minimize 
any excessive regulation?" 


What [ thought I said earlier was that your concept of, for 
argument’s sake, anything over $250,000 or $500,000 must have an 
outside appraisec unless the appraisals team of the loan 
corporation has been approved by the registrar. It might be that, 
ceviewing this with the industry, there are certain standards or 
qualities of appraisal that could be identified and one could say 
with some reasonable assurance that the company has the skill to 
do any appraisal that comes its way and you would let it do so. 
Others may nave no significant appraisal staff and you might say 
to those companies, "You must go outside once you get beyond 
appraising a standard house." This is something I would want to 
give considerable thought to and work it out with the industry. 











Me. Cassidy: I am explocing. I am not suggesting I have 
the ideal limit, 


Me. Chairman; We will move on to page F-8, item 6. "Loan 


and trust corporations should not be permitted to own directly or 
indirectly ceal property having an aggregate value in excess of 10 
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per cent of the book value of the assets of the corporation.” Is 
Enact Che one starting atsthe bottom of page) 117?) Otherar eal 
estate for the production of income? 


Mr. Thompson: There is also clause (n) as well. 


Mr. Renwick: But that has to do with an agency of a 
government, does it not? 


Mrs Thompson: Yes. 


Mr. Renwick: That is the 10 per cent, but that is 
limited to government leases. 


Mr. Thompson: Right. The government one is 10 per cent 
and the other than government-- 


Mr. Renwick: The other one is five per cent. 


Mrs. Thompson: Yes. 


Mr. Renwick: But that is what we are talking about. You 
are talking about increasing the five per cent to 10 per cent in 
clause 178(1)(0), is that correct? Is that what we are talking 
about? 


Mr. Thompson: We are talking about a total of 10 per 
cent. 


Mrewhenwick weliesayserichtvat thevtop of 118,. but the 
book value of the investments of the corporation in real estate or 
leaseholds for the production of income and subject to subclause 
(n) (iv) shall not exceed five per cent of the book value ot the 
total assets of the corporation." 


Mr. Thompson: Right. 


Mr. Renwick: Is that to change that five per cent to 10 
per cent? 


Mri. sThompson: L€ is to change both to a total of 10 per 
cent. 


Mr. Renwick: Oh, I see. The book value of the 
investments of the corporation in real estate or leaseholds for 
the production of income under this clause and clause (0) do not 
exceed 10 per cent of the book value of the total assets of the 
corporation. Is that what we are talking about? 


Moy Thompson: Yes, 


Mr. Renwick: Is this a recommendation of a change or to 
maintain the existing situation? I guess what I am saying is 
clauses 178(1)(n) and (0), deal with real estate investment. 


Mr. Thompson: Right. 


Mr. Renwick: One of them has as one of the qualification 
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items dealing with leases to governments and agencies this 10 per 
cent limitation. That is clause (n). Then clause (0) deals with 
all other real estate. 


Mc. Thompson: Right. 


Mr. Renwick: At the end of that, subject to subclause 
(n) (iv), which is the 10 per cent, "...shall not exceed five per 
cent of the book value of the total assets of the corporation." I 
guess all I am asking is are we simply being asked to recommend 
that five be changed to 10 in clause (0)? 


Mr. Thompson: What we were intending to do was to put a 
cap on the whole thing of 10. So we are really bringing it down. 
Mr. Crosbie: That would amend the whole thing. 


Mr. Renwick: But is that the amendment? That is the 
place, 2s WE 


Mr. Crosbie: Yes, I believe that is correct. 


Mr. Renwick: It says "subject to subclause (n)(iv) shall 
not exceed," which would mean you have to add together clause (n) 
and clause (0). Is that right? 


Mr. Crosbie: Section 188 also provides for the 
acquisition of ceal estate for its own use. So the total 
investment in real estate would be a maximum of 10 per cent. 


Mr. Renwick: Wait a minute, now. In other words, we are 
including its own use? Section 188 and clauses 178(1)(n) and (0) 
cumulative would be a maximum of 10 per cent. 

Mr. Thompson: That is correct. A cap on the total amount. 


Mr. Renwick: But at the present time, section 188 is 


excluded. Is that right? 
Mr. Thompson: Yes. 


Mr. Renwick: You do not take section 188 into the 
calculations? 








Mr. Thompson: That is correct, You have real estate for 
the production of income under those other two items. 
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Mr. Renwick; Is that the only place where the percentage 
applies? 








Mc. Thompson: That is correct. You have real estate for 
the production of income under those other two items. 








Mr. Renwick; That is the only place where the percentage 


applies. 
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Mr. Thompson: That is right. 


Mr. Renwick: You are asking us to add 188 to the 
PmLcCaGson,.wnLech 26 in the total limitation. Is that what we are—-— 


Mr. Thompson: Yes, we want to bring everything in and 
say-- 


Mr. Renwick: All real estate, whether it is for their 
Own purpose or for the production of income and whether it is a 
direct investment or a lease, one of those strange leases under-- 


Mr. Thompson: Right. You have a cap of 10 per cent on 
the total amount the company can invest in real estate. 


Mr. Renwick: I just do not know the implications of it. 
The Ontario Loan and Trust Companies Association feels very 
strongly about it. If my understanding is correct, you now want to 
say when you total clauses 178(1)(n) and 178(1(0) and section 188, 
they should not exceed the 10 per cent of the book value of the 
assets. If that is what we are being asked to approve then I just 
do not understand the implications of it. I do not know the effect 
it would have at the present time on some of the major trust 
companies. 


I just do not understand it. I understand what you are 
asking us to do, but I do not understand what it means. 


Monash ay lorem oupplementary:  lowas, just etrying? to 
get what you are arriving at. I put to you the question that was 
asked by one of the persons making a submission. I suppose their 
question was, why do you perceive real property investments, 
revenue-producing presumably, as something less than other types 
of investments, or more risk or whatever. 


Mr. Thompson: We are right back to what we were talking 
about, of limiting investment and common shares, etc., to 10 per 
e€ent.cIt is/really the diversification of the portfolio. If you 
are investing in shares you have certain earning standards to meet 
as well. We are saying we want to look at the experience over the 
last two years, on the volatility of real estate in particular, 
and say, "From that point of view, land that was purchased for X 
dollars two years ago could be well below that value today." This 
is particularly so in some of the investments in real estate out 
west. 


Niven se ley lor Ole cOuUrse,, chey mencioned paseands oid 
property as well. I would think it would depend on what revenue is 
being produced, forgetting about the fluctuations and the market 
value of the capital asset. What is it producing and what is the 
likelihood of ensuring a reasonable income from that property, 
based on other factors, such as covenants, triple-A tenants or 
what have you? 


Mr. Thompson: The basic thing is coming back to taking 
the funds of depositors and diversifying it as much as possible. 


Mua ereeelaylom- © amethinking, ©ormexample = OL 
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investment in a property where the government is the tenant. It 
would seem to me a lot of people would like to rent liquor stores 
to the government. They would think it was a pretty good tenant to 
have and if one had a long-term lease, one would be pretty well 
guaranteed that covenant was as good as a negotiable instrument. 


Mr. Renwick: Sure, it is like my constituency office 
space. 


Mra pbnelthaupts, Not. quitesas protitabple though. 
Mrs J. A. Taylor: “And not mich wear and tear. 


Mr. Chairman: Mr. MacQuarrie, you had something to add? 


Mr. MacQuarrie: I have some of the same concerns as Mr. 
Taylor and Mr. Renwick. As I understand it, this is capping the 
trust company's rights to own property at a 10 per cent level of 
the book value of its assets. 


I think of situations where the company invests in real 
estate on its own account with its own funds, as opposed to 
depositors' funds, up to the allowable limit. We are in a period 
of booming real estate value and all of a sudden that asset, 
instead of being the original 10 per cent, is now 20 per cent of 
the book value of the assets. If we have a regulation saying they 
are not permitted to own land having an aggregate value of more 
tnan 10 per cent of the book value, where do the corporations sit? 


If a corporation, for instance-- 


Mr. J. A. Taylor Are they talking book value? 


Mr. MacQuarrie: I do not know if they are talking book 
value, They talk book value when they set the percentage, but then 
they talk of having an aggregate value in the first part of the 
cecommendation, 


In another situation, you might have a company joint 
venturing, we will say, in the development of land. It comes in 
with a fairly minor investment and the next thing is the services 
ZO in on the land and all the rest of it. All of a sudden, that 
land, instead of being raw land, is developed land and the value 
has increased tremendously, possibly far in excess of the 10 per 
cent book value, the value of the share at least. 


What does the company do? Is it going to be forced to sell, 
or in a situation of increasing values is it going to be allowed 
to continue to participate and ceap the ultimate benefits? 


Me, Thompson talked about deteriorating or diminishing 
values a wnile ago, but what applies in the ceverse situation? Do 
you move in and say, "Sell off''? It is hard to sell a head office 
that has suddenly appreciated in value tremendously. 


Mr. Thompson: Traditionally in evaluation we have not 
pecmitted any increase in the value other than the book that is 
shown on the company in a time of rising value. 
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Mr. Renwick: You are talking about at the time of 
investment! 


Mr ey Thompson: Yes: 


Mr. MacQuarrie: That clears up one of the problems. 
Mr. Renwick: That eliminates one of the problems. 


Mr. Crosbie: Two problems arise and one you have 
identified. If you limit it to book value, then this 10 per cent 
rule is not as onerous on them. On the other hand, if they want to 
use that book value to increase their borrowing capacity, then 
obviously they would like to have the current market value, rather 
than the book value. 


That becomes a bit of a catch-22. Our present rules do not 
allow them to do that. If they wanted to increase their capital, 
they would be forced to sell the asset under the present practices. 


Moy MacQUarr re: To-increase "their capital theymhave £0 
sell their assets. I can appreciate the catch 22-situation. 


Ho o0 atm: 


Mr. Cassidy: I would like to know what the current 
practice is. Was not the catchphrase we were given ''the level 
playing field"? What are the dimensions of the playing field for 
federally incorporated banks and for federal trust and loan 
companies with respect to this question? What were the 
recommendations of the federal white paper on trust and loan 
companies with respect to this question? 


Mr. Chairman: The bigger the better. 


Mr. Thompson: I cannot speak for the banks on it but I 
know the federal system is the same as ours in Ontario; it does 
not allow an increase from the book value. 


Mr. Cassidy: What proportion of book value or of capital 
assets is permitted to go into ceal estate under the federal 
regulation of trust and loan companies? 


Mr. Thompson: It is basically what we have at present, 
because the investment provisions are the same for the production 
of income. The proportion for real estate for the production of 
income would be 15 per cent. 


Mini Gas Siidy: alt would be (5 “per «cent? 


Mr. Thompson: Yes. In effect, we are proposing we drop 
it down to 10 per cent and then also bring in the company's own 
premises for its own use. 


Mir Cassidy: The current standard in the Ontario act is 
eo aper scent? 
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Mr. Thompson: Yes, for real estate for the production of 
income. 


Mr. Cassidy: Okay. And the head office is at present on 
top tot tehatie ls spervecnt. 


Me. Thompson Yesiad Gel s., 
Mr. Cassidy: So this recommends a pulling back? 


Mr. Thompson: Right. 


Mr. Cassidy: What were the recommendations of the 
federal white paper on trust and loan companies? 


Mr. Thompson: My recollection is it did not propose any 
change, but I would think that paper would be over two years old 
at the present time. Our concern has been the volatility of the 
real estate market. 


Mr. Cassidy: I have trouble with this one, Mr. Chairman. 
Lots of people were interested. There were more comments on this 
item than on almost any other of the items that came before the 
committee. 


There are quite sharp divisions between the various 
interests, a lot of them based on interests. The trust companies 
want it up. Canada Trust, which is the maverick, wants it down. 
The real estate companies want it up. In general, the industry, 
with the exception of Canada Trust, is uneasy about this 
recommendation. 


Although there were many briefs I do not recall having much 
discussion about the rights and wrongs of it, but I have a great 
deal of difficulty in reaching any kind of conclusion about what 
the impact would be, 


This may be one of those areas in which it is wrong to 
interfere in this way, because it ceally gets back to the issue 
that if you have more controls on ownership, you will not get 
people playing games with real estate. If you prevent people from 
playing with these trust companies because of excessive ownership, 
then you will not need to have such excessive regulation on what 
they can do if they own them, 


Mr. Renwick: All we can do is identify the three sorts 
of problems, Mr, MacQuarrie caised two; the first was the problem 
about the time of investment, because if you do not limit it to 
the time of investment, you have the problem of divesting, which I 
chink is quite unrealistic. 








The second problem Mr. MacQuarrie raised was with respect to 
developed property, caw land which is then developed. How do you 
make the adjustment within the limitation of that type of property? 


The tnicd problem is what if it is quite legitimate for them 
to expect to come to get an increase in theic borrowing capacity 
because of that? 


Zu 


I do not think those are necessarily contradictory. I think 
they can be worked out. 


I am kind of intrigued by the fourth one, that is the 
investment in oil- and gas-producing properties and other resource 
industries in Canada. There is some merit in what Royal Trust 
states is segregating out a second category of authorized 
investments in that area. 


Mr. Breithaupt: In this example, Mr. Chairman, we really 
cannot do much more than observe those four points as being 
important considerations when this theme is finally decided. 
Certainly we in committee are not going to be the final 
decision-makers in any way. If legislation comes forward, no doubt 
other comments will be made by a great variety of people at that 
time. 


If we highlight those four points as our observations on 
this theme, I think that is about all we can practically do under 
this heading. 


Mr. Crosbie: Mr. Chairman, if I may just clarify one 
point Mr. Cassidy raised about the federal white paper, they left 
it up to the regulations to impose the limit. They did not specify 
it. Their recommendation is, "Subject to any regulations limiting 
the amounts, the company may invest," so they did not specify. 


Me emCadsciCyra | heyedidenotwtake anposition, on thes issue 
then? 


Mr. Crosbie: No. 


Mr. Cassidy: Okay. 


Mr. Chairman: There being no further discussion on item 
6, we should move to page F-10, item 7, which states: 


"Loan and trust corporations should be entitled to engage in 
commercial lending up to the maximum of 15 per cent of assets of 
the corporation with specific limits on loans to any one borrower 
or related group. Corporations engaging in commercial lending 
should segregate their commercial lending activities from their 
mtaucClary LUNCC IONS. » 


Are there any observations by any members? 


Mieecreithatpusrin the selectecommitteesreport the 
percentage change suggested was from seven per cent to LO per 
cent. Now we have a figure of 15 per cent as a theme. Perhaps we 
could have the background from Mr. Crosbie or Mr. Thompson on why 
the 15 per cent figure was chosen. 


Mr. Crosbie: Mr. Chairman, we were attempting to 
recognize the difficulties loan and trust corporations are facing 
because of the reduction in available mortgage investments and 
give them more scope for investment in other areas. 
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I suppose you could say the 15 per cent is somewhat 
arbitrary. We have looked at it and it seemed to be a reasonable 
figure from a brief analysis we did of the lending limits 
companies are currently using and the extent to which they are 
currently using their basket clause. 


I cannot give you a terribly scientific justification for 
the 15 per cent. From our review it seemed to be a reasonable 
number. 


Mr. Thompson: If I might add to that, the trust industry 
has probably lost about 10 per cent of the residential market in 
mortgage lending. In addition, and this is another matter we have 
to address, one of the financial standard tests for companies over 
the 20 times multiple is that they will have 75 per cent of their 
assets in certain securities, one of which is residential 
mortgages, etc. 


We felt 10 per cent and an additional five per cent, and 
this would be a discretionary amount to go up as experience 
dictates, would provide an additional type of authorized 
investment in theic portfolio. It might make up for what they have 
lost and it would require readjustment in our own financial 
standards tests. 


11:40,a5m% 


Mr. Crosbie: A further rationale was that the experience 
indicated by some companies was that if you have seven per cent, 
you do not borrow up to the limit of seven per cent. You always 
leave a cushion in there in case a nice investment comes along and 
there is nowhere else to put it. They are saying that if you give 
chem 15 per cent they may very well be borrowing at the 10 to 12 
per cent level in order to leave that cushion in there. 


Mr» Renwick; )1 just »neéd,a, little clarification. We are 
talking about the basket, are we, and the consideration of taking 
it out of the basket and establishing a separate authorized 


category? 








Mr, Crosbie: Yes. 








Me. Renwick: What is the implication for the basket? Say 
we did that, Commercial lending is now done under the basket. 








Mr, Crosbie; Right, and now you will not be able to do 
commercial lending undec the basket. You would only be able to do 
it under this 15 per cent. In effect, it has given them scope 
beyond the 15 per cent. 








Me. Renwick; What amendment do you then make with the 
basket? Do you take item (b) out of there? Does the basket 
disappear? 








Mr. Crosbie: We are going to have to bring in a 
clarification on the definition of what is meant by commercial 
lending, then create a specific power in respect of that with the 


[5 per cent limit and then exclude it from the basket. 
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Mr. Renwick: I understand that part of it. Are you then 
saying that the basket will continue the way it is, that a 
registered loan corporation and trust company and so on-- 


Mr. Crosbie: At seven per cent. 


Mr. Renwick: --is not authorized, and that is subject to 
the total book value of these commercial investments now, 15 per 
cent of the corporation's unimpaired capital reserve or such a 
percentage as the registrar may approve not in excess of seven per 
cent? 


Mr. Thompson: Yes, except if you look into the following 
section, you cannot use the basket to enlarge the authority 
conferred in the act to invest in mortgages, etc., I think we 
would add an additional one there that you could not use the 
basket for commercial lending. 


Mr. Renwick: I guess what I am asking you is, does (b) 
disappear then, or is there going to be a residual part of the 
basket in which they can have some flexibility over and above the 
15 per cent? 


Should we establish the commercial category, commercial 
lending, at 15 per cent? At the moment, there is a residual basket 
where they do it. Are you going to eliminate the residual basket 
or are you going to provide some concertina measure of flexibility 
for them by leaving some area for commercial lending in the basket? 


Mr. Crosbie: No, no commercial lending in the basket, 
but the basket would remain there for other types of otherwise 
not-permitted clients. 


Mr. Renwick: Which is a little hard to figure. With the 
diversification of activities, what sorts of things-- 


Mr. Thompson: It would allow expansion in the consumer 
loan area. 


Mr. Renwick: Consumer loans? 
Mr. Thompson: Yes, basically cars and the ordinary-- 


Mr. Renwick: The implication of what you are saying 
helps me a lot. That means that this permits a significant 
expansion of consumer loan lending. 


Biers Thompson: Yes. 


Mr. Renwick: It gives the opportunity. There are pretty 
aggressive operations out there. Presumably they would move fairly 
quickly. At least we could ask them if they are moving. That helps 


me to try to understand the implications. 


I do not think we can make a hell of a lot more comment 
other than to say it makes sense to segregate and categorize for 
commercial lending. Whether 15 per cent is the appropriate amount 
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or not, we do not have the genius in this committee to make that 
decision. That must be left. 


The other part then is simply the effect on the basket, 
particularly on item (b). If that is left there and commercial 
lending is excluded from that, that is an increased authority with 
respect to consumer lending. 


That would be a helpful way perhaps to comment on it. I 
think it is probably a wise thing to have the trust companies 
expand into the consumer lending field. 


Mr. Chairman: Mr. Cassidy, do you have something to add? 


Mr. Cassidy: I think so. At least I wanted to say 
something. 


Mr. Chairman: It is your turn. 
Mr. Cassidy: Other people can judge about your question. 


I was going to ask if Mr. Crosbie or the registrar could 
take us through this. What are the various powers as they exist 
now and what will they be under these proposals? 


As I see it, the basket stays at 15 per cent. A commercial 
basket of 15 per cent is being added. There is a real estate 
basket of 1O per cent on top of that, which takes you up to about 
40 per cent of the total assets of a trust company. 


I am not sure if there are some other various types of 
qualified investments. Once you get down to the gilt-edged 
investment area, we tend to think of that as being in the area of 
residential mortgages and that kind of thing, but that could be 
heavily into either commercial mortgages or into qualified common 
shares, where there has been a dividend to earnings cecord over a 
period of years. 


When [ put all of that together, it seems to me that a trust 
company could be functioning undet the proposed act with its 
lending virtually entirely in the area of commercial lending, 
consumer Loans and ownership of shares. Is that correct? 


Me. Thompson: No. If you add all the percentages up, it 
just will not work out to 100 per cent. What you are doing is 
capping, On the diversification principle, we are trying to put a 
cap on certain types of investments. How that would be mixed is 
basically up to the company and its own directors, 








Mr. Crosbie: What Mr. Cassidy was saying is with these 
changes you could have a substantial portion of your investment in 
aceas other than mortgages. 








Mr. Cassidy: That is correct. Yes. 











Mc. Crosbie: This might take them out of the mortgage 


ee 


market to a substantial extent. 


ah 


Mr. Cassidy: I am just looking through the existing act. 
Section 1/8 gives a fair amount of leeway, not only with respect 
to bonds and mortgages, but also to common shares, preferred 
shares and, for that matter, even to certain leaseholds. 


Would it be useful to look at that as a package, because I 
find that in policy terms, the way the material is presented, it 
is somewhat difficult to make judgements about it? We do not see 
the whole; we are seeing it all in bits and pieces. 


I question whether the registrar and the ministry--I am not 
sure what kind of policy work was done there, but it does not seem 
that you have put it in the form that would help you to arrive at 
informed judgements as to whether these are appropriate changes or 
not. 


Mr. Thompson: What we are trying to do is provide 
flexibility for investment as that market dictates. What you are 
trying to do is to encourage the sort of investments in certain 
areas, particularly in mortgages. We do know they have lost a 
considerable margin in it, but there are other types of 
investments they can make. 


I come back to what we are saying: we think the depositors' 
funas, being trust funds, should be diversified and we are really 
saying we are putting caps on certain things in which they can 
invest. On the basis that there must be a broad diversification in 
that portfolio, to that extent we are trying to meld those two 
concepts together, but you are not going to have a company in 
commercial lending. 


I hope I can address your point. If they are in the 
commercial lending permitted, up to the amount of 15 per cent, 
that is as far as they can go in that whole portfolio. You are not 
saying to them you are putting a cap on what is called a 
“commercial loan," and the aggregate of them cannot exceed that. 
That leaves them free to invest in the other quality-type blue 
chip investments, etc. which you have there. You are trying to 
meld that as to the dictate of the market. 


Certainly, the legislation has never said that you must 
invest X per cent in mortgage loans. Traditionally, the source of 
residential mortgages in Ontario has been the trust and loan 
corporations. 


2208p sm. 


Getting into regulation 591, one of the financial standards 


of a good trust company that wants 
trust and loan corporations. 


Getting into regulation 591, one of the financial standards 
of a good trust company that wants to increase its multiple over 
20 times is related. You have an encouragement that more than 75 
per cent of your assets must be in certain investments, one of 
which is residential mortgage loans, etc. 


oe 
Mr. Cassidy: That is somewhere else. Is that right? 


Dae Thompson: Yes. 


Mr. Cassidy: I wonder whether, in terms of flexibility 
and prudence--you are taking the basket, which is 15 per cent, and 
you are effectively raising it to 30 per cent, with certain 
restrictions. 


Mr. Thompson: No. 


Mr. Breathaupt;: No. 


Mr. Cassidy: I am sorry. Right now the power to make 
commercial loans is very limited, is it not, and it is also within 
the basket? 


Mr. Thomspon: It is within the basket, yes. 


Mr. Cassidy: Okay. Right now it is seven per cent, and 
it is seven per cent within the 15 per cent. Is that not correct? 


Mr. Thompson: No. If you look at seven per cent and you 
ask if a trust company can make a commercial loan, the answer is 
it could if it wanted to operate the basket up to the full seven 
per cent in commercial loans. 


Mr. Cassidy: Right. But if they did that, then the 
cemaining basket would be eight per cent. Is that correct? 








Mc. Thompson: No. What we are saying is-- 


Mr. Cassidy: No, I am sorry. Under the current 
cegulation, if they put seven per cent of theic assets into 
commercial loans, then the amount of the basket remaining for 
othec types of nonqualified investments would be eight per cent. 
Is that not correct? 


Mr. Thompson: No. They have used their basket. 


Mr. Crosbie: The basket is seven per cent. 





Mr. Cassidy: Oh, it is only seven per cent. 





Mc. Thompson: Yes, 
Me. Cassidy: And you are proposing it be increased to 








what? 


Mr. Thompson: We will leave it alone. 


SS Se ES 





Mc. Crosbie: We have a basket of seven. We are creating 
a new basket, if you will, for commercial loans. 








Mr. Cassidy: At 15 per cent. 








oe, 
Mr’. Crosbie?" AtCwL> per cent yes. 


Mr. Cassidy: I see. You are raising it from seven to a 
BOLaALUOIaZespertcent? 


Mr. Crosbie: Yes, in the sense that now your commercial 
loans are in a seven per cent basket. When we are through, you 
could have 15 per cent in commercial loans and seven per cent in 
consumer loans, for example, and you have a total of 22 per cent, 
whereas right now you can only have seven per cent of those. 


Mr. Cassidy: Right. 


Mr. Crosbie: In that sense, yes, we have gone to 22 per 
cent, but you cannot have 22 per cent commercial loans. 


Mes Cessidy: Pernaps 1 can ask a question, and this is 
why I say the overall picture would be helpful. Right now, as I 
understand it, on real estate the restriction is 10 per cent of 
assets for the better real estate investments and another five per 
cent of assets for real estate investments which are not quite as 
good. Is that correct? That is the 10 and five per cent. 


Mr. Thompson: Yes, real estate for the production of 
income. 


Mr. Cassidy: On the one hand, you are saying companies 
can get into an area where there is not real property to secure 
the loans, and they effectively get an increase equivalent to 15 
per cent for the commercial lending function, but on the other 
hand, you are cutting them back in terms of the real estate. I 
would have thought the arguments which favour cutting back the 
real estate from 15 to 10 per cent would be arguments that could 
also be used to question such a substantial increase in lending 
power in the commercial lending area. 


Mowe Jhompsonu seuxcept stoethis extent, the l> percent 
commercial class of investment, if we can call it that, is not 
given automatically. In other words, it is something that is going 
to be discretionary as to its size. 


Mr. Cassidy: That will be part of the regulatory process. 


Mr. Thompson: That is right, in the same manner as the 
multiple is, etc. It would be judged in the same way. It would 
start at maybe 2.5 times, or something, and as experience 
indicates, it could be expanded to levels of up to 15 times, 
whereas the 10 per cent in real estate is just an absolute cap. 
They do not have to seek any permission to get to 10 per cent. 


Mr. Cassidy: Okay. Mr. Chairman, I just think a 
suggestion would be that one should look at the overall picture 
and then suggest what the overall with respect to real estate, to 
commercial lending and to the basket may be permitted to amount 
to. Therefore, that would allow more flexibility in terms of 
moving within those different categories. Provided that the total 
did not exceed, shall we say, 25, 28 or 30 per cent of total 
assets, that might be a useful approach. 
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Mr. Chairman: Are there any further comments on what Mr. 
Cassidy is suggesting? 


Mr. Cassidy: Do you have a consensus on this particular 
item, Mr. Chairman? 


Mr. Chairman: I think Mr. Renwick and Mr. Breithaupt had 
a bit of a consensus before you made the remark. I thought we 
decided it more or less fit in with what we were thinking on it. 


Mr. Cassidy: My feeling is that yes, we would be 
prepared to go along with it, provided that the question of the 
overall amounts that are permitted to go into nontraditional trust 
company investments should be carefully looked at. This is a very 
substantial expansion; this is a tripling of the basket clause. 
That is what you are really talking about. 


Mr. Crosbie: Mr. Chairman, may I suggest that perhaps to 
assist Mr. Cassidy in his appreciation or assessment of this, we 
would try to pull together a listing of the various types of 
investments that are set out in the act with the percentages that 
would relate to them so he could make the comparison he would like 
to make. 


Mr. Chairman: Fine. That sounds reasonable. 


Mr. Cassidy: I am suggesting that something be injected 
into the report, Mr. Chairman. 


Mr. Chairman: It is not up to me to inject it into the 
report. We are asking the other members what they think, but no 
one has given any indication he agrees with you. So for you to 
Suggest that I should agree with you-- 


Mr. Cassidy: You are the chairman. 


Mr. Renwick: Perhaps Mc. Cassidy is not aware of the 
process we are going through because he was not about to be here 
when we discussed it, What we are doing now is providing input to 
the research people with respect to these various items. I see no 
problem in having a note of Mr. Cassidy's comments in whatever 
comes out of research, We can look at it when we are going through 
it again. 





[ think there is only one other point on F-1ll. I do not 
pretend to understand the whole thing, but I do not think we can 
ignore the Chinese Wall problem, which the trust companies 
association cefterrced to, Then on F-12 the same point is, in a 
sense, made by the Co-operative Trust Company of Canada. 


I do not know how that could be done, but perhaps our 
research people should note this question. We tried to get an 
undecstanding of the Chinese Wall problem when we were doing the 
select committee report, and there are some references in there to 
the way in which New York has tended to try to establish this 
sense of distance between fiduciary in-house operations of one 
kind or another, 


BD 


MreCrosbie: D\would) point; out that this) concept is 
noted in the recommendation in the last line: "Corporations 
engaging in commercial lending should segregate their commercial 
lending activities from their fudiciary functions." 


Mr. Renwick: Yes. 


Mr. Crosbie: This is basically the same issue, so we 
have directed our minds to it as something that will have to be 
addressed in the process. 


Mr. Renwick: It is a question of how to make the 
judgements without having some absolute prohibition to make 
certain that the trust aspect is dealt with from the trust point 
of view as distinct from the other business of the organization. I 
just want to make certain we do not overlook it. 


Mr. Chairman: Isthere anything further on item /? 1f 
not, we will move to item 8 on F-13, which basically states: 'No 
corporation should be permitted to carry on any estate, trust or 
agency activity in Ontario until it has satisfied the registrar 
that it has the commitment, organization and resources to do so on 
a long-term basis." 


12 noon 


Mr. Renwick: We have talked a lot about that particular 
recommendation in the course of this operation. I just think this 
problem is basically that the lucrative part of the business is 
the financial intermediary part; the relatively less 
lucrative--and, indeed, some people will say losing--operation is 
the fiduciary aspect. Yet we desperately need to make the 
fiduciary aspect available in Ontario to a much broader range of 
persons. 


We tried in the select committee to make the recommendation 
which is referred to in item 6. You will see that at the very 
bottom of the remarks about the select committee on page 13 it 
says, "Suggested matters for consideration are outlined in 
paragraph 9.06." 5; 


In that, we listed one hell of a wide range of matters that 
have to be dealt with in relation to this question. I think we 
simply have to ask the government seriously to consider that whole 
recommendation. Nobody has looked at this for one hell of a long 
time and until that is done we are not going to be able to solve 
the problem of making the fiduciary business attractive. 


When Mr. Colhoun was here he said the complaint for a long 
time has been that they cannot get an increase in fees. You know 
astwellMas.iado Ehat®two and a half per “cent invand two iand a half 
per cent out on income account and two per cent in and two per 
cent out on capital account is hallowed and people will scream to 
high heaven if they get paid too much. Yet the trust companies say 
they cannot manage it and we have to supplement it. 
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It is not just the fee question, it is all of the items that 
we tried to enumerate in that report. I comment about it only to 
make certain we understand the extensive nature of the concern we 
tried to express in that committee and the essential need, as we 
recommended, that an appropriate group be established to make the 
study. 


I cannot imagine anything drearier than sitting on a select 
committee dealing with such a topic, so if the government has some 
other method of making the study, that would be fine. It would be 
real punishment to appoint the head of some trust company to head 
a royal commission on it. 


It is extremely important and there is no point in us going 
on and on saying that the estate, trust and agency business is 
important. I am not talking about transfer agent business and 
stock register business and all of the dividend payment business; 
I am talking about estate administration and management. 


Mr, Knowles would really like to see us have these severely 
specialized so that this arrangement would permit individuals or 
gcoups of related or affiliated persons to form a trust company in 
order, for example, to manage personal assets. This type of 
arccangement would free the closely held situation from the fetters 
of equity ownership. In particular, one could see the desire and 
need for such a trust company in the case of an extended family 
group. An extended family group need not be limited to blood ties. 


I would think Mr. Jackman could use such a company. Probably 
my friends the member for Prince Edward-Lennox (Mr. J. A. Taylor) 
and the member for York North (Mr. Hodgson) could use such an 
extended family to manage their holdings. 


IT think it is so absolutely essential that we come to grips 
with that problem. If the ministry does not think it is important, 
then I would like to hear it. If they think it is important, I 
would hope some version of the select committee's recommendation 
would be accepted. 


Mr. Crosbie: Mr, Chairman, I certainly agree that the 
maintenance and improvement of estate services is a very important 
matter which has to be nurtured and brought along. 


[ understand that the Ontario Law Reform Commission is 
currently working on a paper on trusts and estates and I 
understand it will be reporting on it relatively soon. There is 
another one--I do not know the details but it is also related to 
estates--wnich is being studied, 


Mc, Renwick; Perhaps the research people could get that 
information when they contact the people and find out when, in 
God's name, that information is going to be available, what their 
terms of ceference are and what could be done. 








If you happen to be a teacher in the borough of Etobicoke, 
and you have the misfortune to die and you had been a teacher for 
20 or 30 years, whether you like it or not, you would have an 
estate well in excess of half a million dollars. There is no way 
in which such assets can be properly dealt with. 


of 


There is a point at which a trust company will take an 
estate and deal with it. The combination, however, of the house, 
the summer cottage or the snowmobile--whatever the recreational 
equivalent is--the group insurance, pension plan, all of those 
added together, means a lot of people leave estates of up to half 
a million dollars, between maybe $300,000 and $500,000, where it 
is extremely aifficult to get anybody, if you wanted to maximize 
income for a widow with an encroachment on capital provision, to 
put it all together so the moneys all come to one place and are 
invested properly. You cannot do it through the legal profession 
except in rare situations, and the trust companies are not 
terribly interested. 


We have gone a long way in pooling assets and so on to 
Beovide the, tacility, but the facility has tobe. available to a 
lot of people. I am talking about people who want to maximize 
income from the estate to the widow, and then ultimately to the 
children, rather than have it sort of drift away. There are a lot 
of people sitting around in Toronto who receive three, four or 
five cheques a month from different places, but I do not think 
most of those assets are properly looked after, and the cumulative 
effect is they are not invested wisely. 


Mr. Chairman: Is there anything further on 
recommendation 8 on page F-13 from any of the members? We should 
look at the miscellaneous section. 


Mr. Cassidy: Mr. Chairman, I am not sure what will come 
into the report as a consequence of my friend's comments, with 
which I associate myself. There is a problem there in that a 
regulatory framework basically allowed trust companies to get out 
of this sort of business because they did not feel like doing it. 
It means that a needed service is not going to be available. 


It was pointed out earlier that it is not there now in large 
parts of the province. You can get it in Toronto, but you may not 
be able to get it in Midland, in Chapleavu or places like that. 


Mr. Mitchell: We covered that earlier. 


Mr. Chairman: I thought we did cover part of it earlier 
in the week, but unfortunately you were not here. We should move 
on. On page F-15 under the miscellaneous heading, we have a number 
of groups who brought some of their concerns to our attention. Are 
there any comments under the miscellaneous items brought forward 
by the-- 


Mr. Breithaupt: I was particularly interested in Canada 
Trust's comment with respect to their view that deposits are not a 
trust and handling them in this way is confusing and misleading. 
Perhaps it just shatters another cherished illusion. I thought the 
traditional relationship of the trust responsibility was one of 
the more significant distinctions between a trust company and a 
chartered bank. 


If that illusion is shattered and simple banking 
relationships result from deposits, which may be the way in which 
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most people with accounts in trust companies consider the money in 
their account, then I suppose we can throw out the whole idea of 
any trust relationship. I do find it somewhat curious when a very 
large and responsible trust company suggests the distinction is no 
longer of any particular value and we should simply get on with 
dealing with those kincs of organizations as banks of another 
coLour. 


Mr. Crosbie: I would have to agree. I was surprised at 
the statement that deposits are not a trust. To make that 
statement, I would think a trust company has not recently read the 
federal Trust Companies Act. I just cannot understand it. 


Mr. Cassidy: I have a comment on this section but not on 
miscellaneous provisions. 


Mr. Chairman: No further comments on this miscellaneous 
section? We will revert to the section. 


Me. Cassidy: Thank you, Mr. Chairman. For some reason, 
the recommendation on page 30 on investments in shares of other 
corporations is not included in the summary of recommendations at 
the beginning of the white paper. This is the recommendation to 
limit investments in shares of other corporations to no more than 
10 per cent unless it is a subsidiary. If I understand correctly, 
that means it either has to have 51 per cent of the shares or less 
than LO per cent. 


I have looked through to see whether it is somewhere else in 
here, 


Ms. Mooney: I believe that specific recommendation was 
dealt with in section C, was it not? 


Me. Nigro: In any event, the committee did discuss it at 
some length yesterday. Unfortunately, I left my notes downstairs. 


Mr. Cassidy: While I was enjoying the delights of Quebec. 
Mc. Nigro: It is better than Barbados, anyway. 


Mr. Chairman: That brings to a conclusion this section, 
business and powers, and possibly this is a good time to adjourn, 


Before [ adjourn, I would like the committee members to be 
aware I have copies of Bill 100, which are reprinted to show the 
amendments proposed by the Attorney General in Courts of Justice 
Act, Those members who are going to be dealing with Bill 100 can 
pick up a copy from the clerk. I will not mail them out because we 
do not know exactly who is going to be there. 


We also have Bills 122 and 123 with the amendments proposed 
by the Attocney General, which should make it a lot easier to 
cesolve. The committee members can receive these from the clerk. 


| With that, I think we will adjourn until two o'clock this 
aftecnoon. 


The committee recessed at 12:13 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: We will be moving to a new chapter on 
management and organization. Recommendation 1] states: 
“Corporations should notify the registrar following the election, 
removal or resignation of any director, and prior notification and 
approval from the registrar would be required before the 
appointment of the chief executive officer or chief financial 
officer of every registered loan and trust corporation." 


Are there any comments? 


Mr. Hodgson: It sounds like good stuff. We can move on 
to the next. 


Mr. Boudria: Can we pause for a minute? 
Mreechaicman: Certainly. Read it through. 


Mimeobeiehaupt: ihe Marterwor intOrming with respect to 
changes in directorship or a change of chief executive officer or 
chief financial officer might be suitable. I just wonder why there 
is the presumption that the registrar woulda have the ability 
necessarily to second-guess the decision of the board of directors 
as to who would be a competent person to have that pass. 


I recall that some comment was made that this is apparently 
the English practice, that there is a review at least, or a 
formality--however it might be--of such an appointment. Perhaps we 
could be told just how the system might work in practice as you 
see it if this kind of thing does occur. 


Meee cr Ospre. Mr.) Chnditian, Our thinking On this as that 
Our experience has shown a need from time to time to intervene 
where a CEO was being proposed who obviously had no competence to 
run a corporation, and the general requirements of the act dealing 
with the competence and fitness of the owners, I think, carry over 
into the chief executive officers. Particularly when the owners 
have no competence to operate a trust company, I think then whom 
they choose as their CEO and chief financial officer becomes 
PErlically important. 


We have had situations arise where we felt we had to 
intervene in the public interest. We would rather not intervene 
after the fact. I think it is much more difficult and much more 
embarrassing for all concerned if, after a person has been 
appointed as chief executive officer, the registrar has to 
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exercise some general power under the act and say, "You have to 
get rid of your chief executive officer because we have just found 
oUt he has “three; convictions woreicaua. » 


As the member for Kitchener (Mr. Breithaupt) has pointed 
out, we are looking at the Erglish system, which requires the 
filing of a very extensive acfidavit, I guess it is--certainly a 
statement--certifying as to the character and worldwide criminal 
record of the individual and his general competence for the 
position. 


I would expect that in the great bulk of cases the 
certificate would not disclose anything that would lead the 
registrar to act on it. We are not going to second-guess a board 
of directors as to whether they have hired the best person 
available. If the person does not have some major flaw in his 
character or record, then I would expect there would be no veto by 
the registrar. 


Mr. Mitchell: I guess it is just the question of how you 
answer the group--I have forgotten which one it was--who argued 
that they had been in a position of requiring either a chief 
financial officer or a chief operating otficer. They had an urgent 
need of one immediately and they made what appears to have been an 
excellent choice of someone from within; but they were, if you 
will, on the end of the plank-- 
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Mr. Crosbie: If I recall correctly, it was Co-operative 
Trust that was mentioning the appointment of a chier financial 
Orticer. Il.do not*know if they are into the full rangerof trust 
services that would require the skills and expertise you might 
want if that was the type of company you were dealing with. 


eChitke Lor would ber a=case™ Or. lookine tatothe portiolio. of 
investments and services that were being provided and then looking 
ateethe skills. ldo not know that this particular decision would 
have been disqualified under our rules only on the basis that the 
person had never worked in a trust company before. 


Mr. Mitchell: I have just one other very quick question. 
Would what you are talking about here mean that, if they were in 
that urgent situation, they could not appoint one to carry on? 
Would they just not be able not appoint until they had word back 
Emor Chesministry or, pending that “approval, could they make the 
appointment? Are you going to hang them out here without someone? 


Mr. Crosbie: I hope we would be flexible enough to allow 
an acting appointment. In one respect that avoids one of the major 
problems we were concerned with, that an acting appointment is 
subsequently reviewed and you will find that the person is not 
qualified or is disqualified by a criminal record or something of 
that kind, the fact that-- 


Mr. Mitchell: Surely the company cannot operate without 


these two otficers? 


MrisiGrOSprecw NOL For avery atone I-would not think, no. 1 
was just going to say that if they put in an acting person who 
subsequently, on investigation, was found to be not qualified, 
then presumably they would have to suffer the embarrassment of 
removing him, but you are talking about the exception again. lI 
think we would have to accommodate an exceptional circumstance. 


Mr. Boudria: In this possible scenario, would you have 
the trust company making an interim appointment subject to 
approval by the ministry and then the ministry giving whatever it 
is called, concurrence, approval or whatever? 


Mosecrospie. No. 
Mr. Boudria: There would be another step? 


Mr. Crosbie: What we would really prefer under this 
recommendation is that if they propose to appoint a person, they 
would submit the information first. It is not so much a question 
of approving the person as not disapproving of him. 


Mr. Mitchell: What you are talking about is the 
situation where they, can appoint somebody prior to the retirement 
Poe necay cot eheirmehier financiallotrficerwor chiel executive 
officer; six months ahead they make the appointment effective such 
and such a date, assuming by that time they have the clearance 
Ehroueh. 


i. 


Mr. Boudriaz- That is notivery practical. «What happenseif 
the guy walks out the door and gets run over by a bus one morning? 
It is rather Utopian to think that everybody can be trained and 
approved before a takeover is necessary. Even the most important 
elected position in the world does not work that way. 


Mr. Mitchell: It does not take long to milk a company. 


Mr. Chairman: Of course people die from heart attacks, 
but we are saying there should be some mechanism whereby they can 
review his character. 


Mr. Boudria: Yes, I agree with that. We are not 
disagreeing. The only thing I am suggesting is, in order to make 
this more practical, could there not be a mechanism by which a 
person is appointed in the interim in a similar manner as 
presumably it is done now by the board of directors, subject to 
review by yourself, which confirms a permanent type of 
appointment, and that the trust company must notify you within 48 
hours after those positions become vacant or something like that, 
so that it has to be done in a relatively quick type of pace? Is 
that practical 


Mr. Crosbie: In an extreme emergency, we would have to 
be able to accommodate this, but I would just remind you that I 
dare say even the chief executive officer takes a few weeks' 
vacation from time to time and the company manages to get along 
without him for two or three weeks or maybe even a month. 


What we are talking about is somebody filling out a piece of 
paper which outlines his career history and whether or not he has 
criminal convictions or anything like that, something a person 
might be able to do in a matter of moments or an hour at the 
outside. If you are talking about an emergency, we could surely 
accommodate that, review it and say: "There is nothing wrong 
there. Go ahead." You would be reasonably certain that there are 
no serious problems. Even in an emergency, I do not really see a 
problem arising that would justify not having some sort of 
approval process. 


Mr... Boudria: The only ‘thing that,worries me,.is, Lam 
looking at other parts of your ministry. The area I happen to be a 
little more familiar with is the real estate area, where people 
will apply for a real estate licence. Lately it isi kindwotequick. 
It takes about only four weeks to approve them now but earlier on 
this year and last year it took up to two months. 


Mr. Crosbie: That is because several thousand real 
estate licences come due on the same date. You are not trying to 
get one person cleared through the system; you are trying to clear 
through 20,000 or 25,000. How many real estate agents dao we have 
in Ontario: 


Mowe Boudriai: Ladopnot knowaelL Wase2oOine to askayou: 


Mr. Chairman: Probably 20,000. 
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Mr. Crosbie: That is the problem. It is the volume 
there. 1 agree you can get behind in a situation like that, but I 
do not think that is comparable to what we are talking about here 
at all. There are only 90-odd trust companies in the province. How 
many of them are going to have their chief executive officers drop 
dead on the same day? 


Peo 1p. il. 


Mr. Boudria: All right. Again, we are talking about 
jurisdictional stuff here. For Ontario to approve the chief 
executive officer of a trust company located in British Columbia, 
how realistic is it that we will ever achieve that, apart from all 
the constitutional problems and everything else? 


Me. PCrosbiey Treateisva conditionvef their licence. to 
carry on business in Ontario, I think they will comply. 


Once again, we are just asking them to submit evidence that 
the person is reasonably acceptable, and I would think in the vast 
majority of cases there should be no difficulty at all. It is 
almost a pro-forma application or submission, the type of 
declaration that the member for Riverdale (Mr. Renwick) has 
mentioned from time to time, some certification of fitness that 
would outline his career, presumably his lack of criminal 
convictions and that sort of thing. It would allow us to look at 
mMeEqcuickly and say, inateisenine. 


We are not going to start saying things such as: "Is this 
the best CEO they could have hired? We know three other people who 
are better qualified whom they might have hired.'' We are not going 
to get into that sort of process. 


ire Gneaithian: LE 1sstheiriebusiness. 


Mone Boudria:. Okay.cAs long .as that is clear for. the 
record and it will reflect itself in the bill when it comes-- 


Me .§ Chairman: lsethere anything: further on G-l? 1f,not, 
we will move to G-3, recommendation 2, which states: "An audit 
committee should be mandatory for all loan and trust corporations 
consisting of a majority of outside directors who are not officers 
or employees of the corporation.’ 


I think we did have some discussion on that when the group 
came up in front of us recently. Are there any further comments by 
the members? 


Can the ministry take us through how that really would work? 


Mr. Crosbie: Basically, we are saying there would be a 
committee of the board of directors. If it is a small company with 
five directors, then three of them might be the audit committee 
and two of them would be outside members--they would not be 
officers of the company--and the audit committee would carry out 
Ghewmormauertunccions oO an avditicommittee Basically, it, is. the 
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idea of having the relative independence of the outside directors 
in a majority position on the committee that is making the 
decisions of the audit committee. 


It is similar to the next recommendation, the investment 
committee; you could almost look at them together. This runs in 
conjunction with the previous recommendation that there be rules 
tor the approval process of loans, and if the process requires 
that loans of a certain size be approved by an investment 
committee, then this is the type of committee we are talking 
about. Once again, we are saying that the majority of the members 
of the committee would be outside directors. 


Mr. Chairman: Is there any further discussion on 
recommendation 2 on G-3? If not, we can move on to G-4, 
recommendation 3, which is similar: "An investment committee 
consisting of a majority of outside directors of the corporation 
should be appointed to assure appropriate standards and levels of 
authority for all loans and investments made by the corporation." 


Mr. Crosbie: My only comment on this is that I believe 
the committee has already gone on record as saying that the 
comment of Royal Trust should be rejected and that the committee 
must be a committee of the board of directors of the trust 
company, not of the holding company. 


Mr. Chairman: There being no further questions on 
recommendation 3, we will move to recommendation 4, which states: 
"The board of directors should be required to review specific 
financial data regularly to assist early detection of problems." 


Mr. Renwick: I do not know why the hell we should be 
telling them they have to do that. It seems odd that a board of 
directors shoulda be required to be told that. 


Mr. J. A. Taylor: That is the comment of the Regional 
Trust Co. What technique will the registrar or whoever use? 


Mr. Crosbie: This was specified in the regulations. In 
the body of the report, on page 31, I would point out that the 
type of thing we are talking about is matching and mismatching, 
matching sensitivities, nonperforming and default loans, mortgage 
arrears statistics and delinquent receivables. 


I can agree with committee members that these are the 
logical things for? the dir ectors/itovybe Wooking at .jd. think some;or 
our recent experience has demonstrated that some directors, 
perhaps many directors, do not become involved in this matter. I 
think if we wanted to move to some sort of system of 
certification, this would be an appropriate way of doing it. One 
of the things they would certify would be that they had done this 
Sort: o1: Ching: 


Mr. Renwick: I do not have a problem with that part of 
it. Using a certain amount of mental agility and pretending I am 
talking about G5 when I am talking about Gl, I would be very 
interested in making sure that when notice is given of an election 
of a new member of the board of directors, that you might consider 
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a carefully prepared memorandum to that director from the 
registrar, couched in whatever way you want to say it without 
intruding on him, about what the matters are, pointing out to him 
the pertinent relevant sections. 


Of course the whole act is relevant but I meant their 
obligations and so on, pointing out matters which have been of 
concern over the years, indicating to him in a polite way what you 
consider his reponsibilities to be, particularly if the suggestion 
finas some merit about compliance certificates and so on, what he 
would be required to do, so that he is not the new boy on the 
board who does not know what the hell he is doing there but 
pretends he does and gets locked into rituals that are not 
satisfactory. 


In that sense, that might be a useful way of approaching the 
guestion. I do not think you have to approach directors with kid 
gloves; that was not my paticular view. I just want to keep some 
sense of distance between the registrar and the people on the 
boards, trom the point of view of what the registrar can 
legitimately or otherwise do. 


Mae VirCChelice) (uUSt= Linde itt unworkable the way iC 1s. “1 
tend to support what Mr. Renwick has said. We do not know what you 
are going to have. Although you used examples as on page 31, these 
things can change over a period of years. 


We talked about this yesterday. Someone mentioned there are 
training seminars for people who are directors; if we are going to 
be contacting directors and informing them of certain 
responsibilities they have and so on, to start trying to throw in 
this just gives me some degree of difficulty as to how you do it 
with some semblance of order, if you will. 


It strikes me that when new directors are appointed you 
perhaps provide them with a copy of the Loan and Trust Act 
highlighting all the responsibilities of the directors and those 
changes we have made, and saying that out of this comes the fact 
that you had better know everything that company is doing in every 
direction. 


2:40 p.m. 


Mr. Chairman: Before we carry on: Was there anything in 
the select committee report on this particular matter? 


Mr. Crosbie: I do not see any specific recommendation at 
this level of detail. There is a general recommendation of the 
select committee at page 92, 13.15: ''The act be amended to provide 
expressly that the boara of directors shall manage or supervise 
the management of the affairs and business of an Ontario 
Borporation.’ 


I think this report usually kept to more general language as 
to the duties, without specifying the level of detail that was 
Suggested in the white paper. 


Moe) eek. vlay lor: "l appreciate the statutory provisions 
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which might outline a director's duties, but I am just wondering 
how far you take those in an administrative sense, so that in 
effect, as a director, you are gathering in the registrar in your 
activities to the degree that I suppose if one is negligent the 
OEher 15 (600. 


How close a relationship do you establish in terms of a 
responsibility, On,the part or «the registrde to, tecture orurequire 
from the director some level of performance; to coach hin, 
instruct him? How far do you carry that before the director says, 
"I am sorry I did that, but you did not tell me I was not supposed 
COvg 


The kind of relationship you are going to develop may not be 
a very healthy one for either the registrar or the director. It is 
that kind of thine. that would trouble) me. 


Mr. Crosbie: I can see that argument; if you undertake 
to tell them certain things, then presumably what you do not tell 
them you do not expect them to do. 


Mr. Renwick: Perhaps we should establish a community 
college course for trust corporations; give them certificates. 


Mr.uJs A. Taylor: 1 noticesa comment .on regional trust 
companies, your recommendation that it is "inappropriate for the 
regulator to tell the directors what they might be thinking about." 

Mr. Renwick: The point does not alter the fact that the 
introduction of a new member on to a board of directors that has 
been established for a considerable period of time is like the new 
boy at the old school: he is supposed to keep quiet until he has 
absorbed the rules and traditions. Very occasionally you get a 
brash new boy who is prepared to raise some questions or want to 
know what his responsibilities are. I do not know how you bridge 
the gap, but the passive new boy is a much more common phenomenon 
than the brash kid on the block. That is really bothersome, 
because if there are matters of routine and tradition before a 
board, somehow or other the questions are not asked. 


Mrvad.eA.sTaylorse) lido not find anything wrong i withea 
memorandum that might go out from the registrar to all new 
directors: indicating, ‘even  dfiviteissin’ aypedestrian way, .whaters 
expected of them, that there are some duties and that there are 
ramifications and legal consequences to a director's involvement 
in a company. I guess that is like a new member of a municipal 
council or some other group; it is a matter of assisting him. 


Mr. Renwick: The way we deal with new members here. 


Mr. MacQuarrie: And can they get snowed: 


Mr. Renwick: You really get a lot of assistance around 
here. 


Mrinal.) Taylors gimsloppece short, OLeLhate 


I can understand that, just as a matter of not only courtesy 
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but also putting one on notice, there are some legal 
responsibilities that person has; but to have to check in at every 
move if the registrar or whoever -- 


Mie Ss CLOSpDie. 1, Would, Pikes toe larinyvs thish. [hereris ne 
intention here of the board reporting to the registrar on a 
regular basis if they have done these things. Tnis was just a 
specified standard of performance for a board of directors so that 
at some subsequent point, if you were ever challenging the 
performance of the directors, you would have some basis for 
Paving,» = Dide you. do this’? 


Mone dee A laylor 4 -am ‘Sorry. tl) have pt obably 
overstated. Give the director some sense of ability, independence 
and skill. I am not suggesting he should not be assisted if you 
feel he is pretty green. It would bother me that you are going to 
be too instructive. 


Mr. MacQuarrie: This question of the board of directors 
is one that troubles me. In many of the major corporations you 
have an executive committee of the board that, in etfect, 


Supervises the operations of management quite closely. Its powers 
vary from corporation to corporation. 


Sitting on the board are representatives of major 
corporations, who fly in. They get their director's allowance for 
the day, their accommodation and the rest of it. They are 
occupying a chair for the day. They have their own concerns with 
their own firms and so on, and sometimes they are appointed to the 
board simply to give the board the appearance of class, if you 
Moll. (nat is for the want of a better word, Mr. Crosbie, and is 
as good as any. 


Their actual participation in decisions affecting the 
operations of corporations tends to be minimal. The decisions are 
already made. They come in and act as a rubber stamp, ‘Boon, 
boom," and away they go. They are off back to their own corporate 
base on the next plane. This does not take anything away from 
those individuals, except they tend to accept their roles as being 
the roles they play rather than acts of interested participants in 
Bie sattairs ot Che corporations of which they ane directors. 


This takes me back to the whole question I raised earlier, 
which is to try somehow to get on some of the boards of these 
corporations public interest directors whose directorships might 
be confined to the one corporation and who might be interested to 
actually take some specific role. 


At least some of the directors of major corporations hold 
one director's qualifying share and that is it. They are in and 
out and their voices just become one chorus of "ayes" to 
everything the executive committee puts forward. 


Peo p.m. 


Mr eeCrospie 4in “commenting ‘on “that, LT ithink 1t1s ; 
dangerous to analogize to boards of other types of corporations 
where they are dealing with the shareholders' assets. To that 
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extent, you are representing third parties. However, it is not 
quite the same as a loan and trust corporation or a financial 
institution where the assets it is administering are the moneys of 
other people. In the other circumstances, if the company chooses 
to have the director there for cosmetic purposes, it may not be 
too importants 


I thought one of the thrusts of the white paper that had 
more or less been endorsed by the committee was this sense of 
trying to make the board of directors accept responsibility as 
trustees of funds that have been investea with trust companies. In 
that sense, it might be useful to indicate clearly in the 
legislation the level of responsibility that is expected of them. 
They should not be flying in, rubber-stamping a set of minutes and 
Flying out in ‘thes atternoonsy This dis tthessor.cy ofnthing Fenat is 
their responsibility. Maybe there is another way of doing it, but 
that is certainly what we were trying to do. 


Mr. MacQuarrie: Having witnessed in a vicarious way the 
operations of some of these boards of directors, I sometimes get a 
little bit leery of them. None the less, if the legislation were, 
as you suggest, clear as to their duties and responsibilities and 
what was expected of them and if it were supplemented by a letter 
from the registrar indicating their duties and responsibilities, 
that might tighten it up in this area of the commercial field. 


Dealing with major commercial enterprises, and some of our 
loan and trust companies can very well turn into those, I am 
afraid your guidelines have to be very stiff and very strict and 
very well defined or else you are into the executive committee 
decision where it is calling the shot. 


Mr. Thompson: I view this as not really involving the 
registrar but really being there as an assistance to a director. 
The thrust of that recommendation is directed to management to 
deliver this information and to report to the board. 


We are assuming the board will be asked to approve mortgages 
or something along that line, a whole portfolio. If you look at 
some of that information, it is just as pertinent to know how the 
company sits in mortgage arrears ana what has been the 
performance. We were looking at it from the point of view of being 
directed to management and saying, "You will have to provide that 
to your board along with everything else so that it can make an 
informed decision." 


If you are a director of a company and you ask, for this 
information, what authority would you have to compel it if 
management says it does not have it? We were looking at it as an 
assistance to the director. We are saying you are responsible to 
manage this company and you come from all segments of society and 
we were just trying to outline parameters of things that should be 
available to a board. 


Mr. MacQuarrie: I have no real quarrel with that. I 
think 1t 18 a good idea. It is a question of how the thing is 
actually brought into practice in terms of the major institutions. 
In the minor institutions, for want of a better term, it might be 
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a lot easier to do. Some people who are directors of major 
financial institutions, including the banks, know as much about 
what is going on in the banks as I know about what is going on in 
tne Vatican. 


Me Renwick:" 1 was there this’ summer. 
Mr. Chairman: The bank? 
Mr. Renwick: No. The Vatican. 


I do not know quite where we are headed on this, but the 
neea, tirst of all, to inform a new director, without being 
polite, about the special nature of this corporation and the 
mesponsibitities there, in my mind is not paternalistic at all. It 
is simply to say: "You have accepted this position. You have to 
understand it." The English language is quite capable of saying 
that the fact that we draw attention to these particular factors 
Peano eason he should not’ be Looking at ‘all the other factors 
that are involved in it, but we want him to know that we are very 
interested. 


If the compliance certificate and other safeguards are 
required, then I think one should be able to tell them in a 
Synoptic way what they may well be expected to do from time to 
time in satisfying the public interest of compliance with the act 
in those various matters. 


Since the chairman of the Toronto Dominion Bank was here 
with the Canadian Bankers' Association, I think it would be 
helpful it our research people, assuming they were able to get 
through to them, were to find out from the chairman of the Toronto 
Dominion Bank and from, say, the chairman of the Canadian Imperial 
Bank ot Commerce or whatever other bank and from the chairman of, 
say, National Trust and the chairman of Victoria and Grey, what 
they ao when a new director comes on. 


I am not asking all the details of their post, but do they 
provide them with a memorandum or do they have anything of 
assistance to let them know what the hell they are supposed to do, 
PoaeiceLteTUSt the susudl old school tie Operation Of some kind of 
process of osmosis that goes on and nothing ever gets asked that 
is of a critical nature? It would be interesting to know what they 
already do in that field. 


Then as far as ongoing matters are concerned, I am quite 
upset if the 94 companies that are reporting to the registrar do 
not have the backup data available on a particular mortgage 
transaction or on the state of arrears or what they are. I do not 
have all tnat much knowledge of it, but I do know that on the 
committee of a board I sat on at one time it was not unusual to 
make a request on a random basis to see file X on a mortgage 
investment or three files. Nobody knew which ones they were; they 
were all numbered on the list and you asked to see the file. It 
Wess a sort Of SUbSidlary check you made. It 1s not tnat you then 
studied the file, but you saw that the necessary pieces of paper 
were kicking around in the file and so on. 


We 


Certainly we always had a report on the question of 
mortgages that were in arrears, the delay in connection with then, 
at what point they were turned over to solicitors for collection, 
what inquiries they had made about the possibility of the 
mortgage's being reinstated ana so on. I am talking mainly of a 
portfolio of residential mortgages. 


I would be very upset if the state of the trust business is 
such in Ontario that those things are not normally available in 
practically ail companies,, and 1 Just feel 2a little bit oda .aIt 
that is’ the case. if that kind of basic 10. Olmac10n eloenoG 
available, then certainly we have to say something about it; but I 
do not want to be saying something about that kind of elementary 
board responsibility unless we are certain there is a vacuum there. 


Mr Jone Oy lOte. Gel ime Bre ronal (CO) Ce lia Uc lOwe LL 
works. 


Mr... Chagrmans, Yes. jake, us through 20. 


Mr. J. &. laylor. Come on, Jin YOU ment toned Chat you 
are on a board of directors. ss thal Noe me Tuncuions now. 


Mrs breithaupteg ls Chin tei supe lier loadlviduas 
director to find out what his or her responsibilities are. 
Certainly at the present time there is no material generally 
provided by the registrar or the superintendent, however it might 
be. I would think that having a variety of material available and 
sent to newly elected directors would certainly be useful; I think 
it would be a very good idea. 


oD ile 


Mr. MacQuarrie: It is like an information package for 
new councillors. 


Mr. Renwick: You cannot really consider the concept of 
public interest director in isolation from the other directors. 
They may represent different interests, but they basically all 
have to come at the problems the same way. They are kind of a 
public watchdog and unless the directors are equally informed 
about what is required of them, a public interest director cannot 
be sitting in there teaching lessons every day as surrogate for 
the registrar. That is not the role of the public interest 
director. 


It would be interesting to find out what, if anything, is 
done with a new director coming on to a bank board or trust 
company board. Maybe nothing is done. If so, then it would make 
some sense to make some recommendation about it, if there is some 
kind ‘of, an indoctrination process about =what Co loon ore.) UO nOoL 
think the most experienced businessman in the world who is called 
one day and asked if he would be interested in sitting on the 
board of one of the big banks, is necessarily automatically 
knowledgeable about bank requirements. 


Mr. Chairman: I am sure the researchers can dig out that 
material for us. 
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Mr. Renwick: I would think the Canadian Bankers' 
Association would be co-operative in giving answers to that. I 
think the trust companies association woulda as well, particularly 
since we had the chairman of the Toronto Dominion Bank and the 
chairman ot the board of National Trust here the other day. 


Mr. Chairman: Fine. We might be able to get that 
information on Thursday, if we get back to the white paper by then. 


There being no further questions on recommendation 4, we 
should move on. I think that is it for "Management and 
Hervant sation .~ 


Mr. Renwick: What about page G-6? 

Mee Chairman: Lyam, sorry, did. ] miss that? 

Mr. Renwick: I am concerned about pages G-6 and G-/7. 

Mr. Chairman: Oh, yes, the miscellaneous one. I am sorry. 


Mr. Renwick: Most of the recommendations of the select 
committee were basically to put into the statute what was already 
in the Business Corporations Act, which had taken up a good part 
of the time of the select committee prior to dealing with trust 
companies and so on. 


I might make a couple of comments. The question about 
Epansposing into the act’ the provision that “the board of 
directors shall manage or supervise the management of the affairs 
and business" of a corporation was that the old Corporations Act 
simply said they "shall manage the business and affairs." Of 
course, with the managerial revolution, that was not taking place. 
The boards were not doing that. That is why we added the 
alternative words, "or supervise the management of the affairs and 
business'' of the corporation. I think it certainly should go into 
the act. 


The item above that, relating to the traditional and ancient 
power of the shareholders being able to reject the bylaws and so 
forth, was again part of the managerial revolution which extracted 
from the shareholders and we cannot fight that battle again on 
that question, so there is no problem with that going in. 


It is the same with the passage of the bylaws and so on. 
There are still problems. The fact that a borrowing bylaw has to 
be passed by a trust company that exercises borrowing powers is of 
noerpeatesieniticance if, ite is» 30-or 40 years old-or- whatever at 
is. Those battles have all been talked about and fought and 
nothing ever takes place to change them and nobody has come up 
with any real way to change them. 


The one that really concerns me is item (d), "A statutory 
muGY OL) Carew: ory the directorsy and’ officers of Ontario 
corporations be contained in the act."' My question is a simple 
one. We tought long and hard about the question of the wording of 
that standard of care in the Business Corporations Act. Can 
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somebody tell me just where that is recitea? It must be recited 
somewhere in the select committee report. 


Meanie ankageg? a 


Mr. Renwick: The exact wording of the statutory duty of 
care-- 





Inter jection sblesgonsc > sah sehink:. 


Mr. Renwick: Yes. On page 85, it says, "Every director 
and officer of a provincial corporation shall exercise the powers 
and discharge the duties of his office honestly, in good faith and 
in the best interests of the corporation, and in connection 
therewith shall exercise the degree of care, diligence and skill 
that a reasonably prudent person would exercise in comparable 
circumstances." 


A number of us tried to get that word "person," in the 
second last line, changed to 'director,'' so it would read, "and in 
connection therewith shall exercise the degree of care, diligence 
and skill that a reasonably prudent director would exercise in 
comparable circumstances.'' We were quite unsuccessful in raising 
the duty of care, which we thought semantically would have been 
done, had we introduced that other word. 


My concern again is this. Is it adequate for us to put into 
a trust company act simply the provision with respect to the 
standard of care of a director of a business corporation or, 
because of the trust nature of the assets which are under the 
management in control of the board, should the standard be higher 
than for a business corporation? 


I have already disclosed my bias. Personally, I think it 
should be higher. I am not certain how the exact words would go. I 
think it should be higher because of the important, peculiar and 
special nature of trust corporations, as reflected in sections 115 
and 116. This means that all the assets under their control, 
except their undivided profits, are, for practical purposes, 
subject to a trust. 


That is a standard which, somehow or other, I want to get 
across to the directors of these companies. You can talk all you 
want about self-serving and all the rest of it, but if at the very 
inception they understand they are dealing with trust properties, 
and they are trustees for those properties, then under our system 
of law surely to God that would act as a brake on anybody who is 
therevw: I doynoet knowshowdyousdo.it. (basically asl Chinkavyousdo si L 
through the directors. 


My own view, apart from some supplementary supportive things 
which we can do--as we have been talking of as we have gone 
through, about reinforcing that aspect of it so that people 
understand it--is I think then you put in a standara of care which 
draws that specifically to the attention of the directors in the 
duty of care which is imposed on them as directors of a trust 
company and then they float by themselves. 
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If they breach it, they are to be accountable for it. That 
seems to me to be the most effective way we can deal with what 
happened in Crown Trust, Greymac Trust Co., and the other trust 
companies. 


pelO p.m. 


Mr. MacQuarrie: It has been a long time since I have had 
occasion to look at the Bank Act. Does the Bank Act prescribe any 
additional or special duties and responsibilities in respect of 
directors of a chartered bank, apart from their normal corporate 
responsibilities set forth in the Corporations Act? 


Me. Crposbie: Ivrdo tnot ‘know. 


Mr. MacQuarrie: I know in the Bank of Canada the main 
requirement is that you be Liberal--temporarily. So in that 
instance, in respect of banks, we have no special requirements. 


Now it is a question of how we devise special requirements 
or additional duties for directors of trust and loan companies. Do 
you feel, Mr. Crosbie and Mr. Thompson, that additional, special 
duties should be placed on directors of this type of corporation, 
duties of care and responsibility? 


Mr. Crosbie: I think there is a special duty of care. As 
I said before, when I was suggesting there should be a recognition 
of the distinction between the type of assets being administered 
by a trust company and those being administered by a normal 
commercial operation, I think the fact that the bulk of the assets 
you are talking about are other people's money creates a special 
duty of care. 


I find it rather interesting in commenting on the select 
committee's report that the committee cites on page 85 a decision 
of the court whereby one of the tests is: "A director need not 
exhibit in the performance of his duties a greater degree of skill 
than may reasonably be expected from a person of his knowledge and 
experience.'' I do not know whether the converse of this applies: 
that if a person does have superior knowledge and experience and 
is a director of a trust company, this becomes the level of 
competence he is expected to exercise in making his judgements. 


It seemed to me that the committee in reaching its 
decision--and I think this is what Mr. Renwick was perhaps 
alluding to--by moving to the test of a reasonably prudent person 
has set a lower standard than the test of the level of skill that 
a person brings to the board. I would think that in normal 
circumstances persons appointed to boards of directors might have 
a higher degree of skill than the average man in the street or the 
tceasonably prudent person. I think that is whom we are talking 
about. 


Mr. Renwick: That was certainly the type. We wanted the 
word "director™ in there instead of "person" and we were 
Ensuccessrula hithink all"or us who tried to fight that battle 
felt we were settling for a lower standard of care than was the 
minimum that should have been required in a business corporation. 
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I woulda certainly like to have some reference in 
there--either in the first part of the conjunctive sentence or in 
the second part--to the trustee nature of the deposits, guaranteed 
certificates, and estate, trust and agency business in the most 
facile “and direct ‘way @itecan Des pues Piwant toezetein theyegtne 
concept not only that they are directors of a corporation but that 
they are trustees of a trust with respect to depositors' funds. 

Mr. Crosbie: I woula think one might interpret "in 
comparable circumstances" as meaning the circumstances in which 
you are managing a trust company. But I would be inclined to agree 
that, if this is what ''comparable circumstances’ is meant to say, 
we should say it. 


Mr. Renwick: I think we have to get the sense that they 
are directors and they are trustees. It has often been said in a 
facile way that directors somehow or other are trustees for the 
shareholders in the early days, but that is not so. 


Here we have a statute that says the deposits are trust 
funds, the guaranteed investment certificates are trust funds, and 
the estate, trust and agency business is trust funds. When they 
are dealing with those they have to understand that they are 
subject to the court requirements of the standard of care that a 
trustee is required to exercise, which is, I suppose, the highest 
standard known to our world, particularly in relation to 
self-dealing and particularly in relation to the degree of care 
they must exercise. 


Mr. MacQuarrie:. I think I am in sympathy. with most of 
it, but there is a thing that troubles me about it. I agree that 
we needa not tie ourselves to those at the federal level, but a 
director of a bank exercises very much the same sort of function 
as a director of a trust company in so far as the nature of the 
assets under administration is concerned. I was surprised to find 
the Bank Act did not have any extra duty or standard of care 
placed on them other than what is placed on a director under an 
ordinary corporation. 


I agree with Mr. Renwick that, in view of the peculiar 
nature of the business and the fact that they are in the position 
of trust, not only on account of depositors' money but also 
acting, in the case of trust companies, as trustees, they are 
subject to the Trustee Act. My main problem is to try to express 
the additional duties that are placed on them. Reasonably, it can 
be expected from a person of his knowledge and experience--those 
are words, as far as I am concerned. 


Mr. Chairman: Any further discussion on the 


miscellaneous section, G-6? 


Mr. Renwick: I would like to labour the point on another 
occasion. Lawyers for years were assumeda in Ontario to be entitled 
to keep the interest on their trust accounts, the moneys they hela 
in their trust accounts and the interest that was earnea on those 
trust accounts, which could be called the spread. Lawyers in 
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Ontario assumed they were able to transfer that interest to their 
personal accounts at the end of the year. When faced with this 
question, the House of Lords in England simply said no. They 
brushed aside all such arguments as: "How do you account for all 
the people who put their money in? You have it overnight or for a 
week or three weeks or something.'' They said no. 


What happens now is that in the case of every lawyer in 
Ontario at the present time the money is transferred to whatever 
they call it--the Osgoode Hall Trust Fund or whatever it is. 


Inter jection. 


Mr. Renwick: No. Nobody could devise an accounting 
method tor paying it to the people whose money was in there 
Polling ete sG “they ~saids—4rourcannou keep Iteiouchave to pug ait 
2 ai A substantial part of it goes to finance the legal aid 
und. 


Theseruclal -partvometbismact ton thatw point is istatedithis 
way, “and profits resulting from the investment or loaning of such 
moneys in excess of the amount of interest payable thereon," the 
company is entitled to retain. We have a statutory breach of what 
would otherwise be the obligation of the trustee. We have 
enshrined that in the statute. I think scmebody has to be told 
that is so. That is a very special dispensation of this assembly. 


There may be all sorts of other reasons such as, you cannot 
have a trust company in Ontario, this is a gimmick to get around 
the banking power and so on. There is some possibility in that and 
it may well be so. If we took it out, it would be a problem. The 
MiceeOlolt, Whietner you Like Tt or not, Vs that concepts. The world 
will not come to an end with some minor changes in that to reflect 
in the duty of the directors their role as trustees of those funds. 


p20 p.m. 


I would like to see some legislative thought given to 
wording that provision and putting it in the statute, being part 
of some kind of memorandum the registrar would draw to the 
attention of a new director. Down the road the guy cannot then 
say, "I did not know or I did not understand what the hell I was 
getting into," or pretend he had done what he thought he had to do 
and try to escape free on it. 


Mr. Crosbie: On the point of the drafting, we have been 
giving some careful thought about this, but we have some concern 
about creating too high a standard of care or frightening people 
away from accepting directorships in trust companies because there 
ms some sense’ that, pr*they go in there, "they have some ‘super 
level of care. We would have to be careful to make it clear we are 
not requiring extraspecial abilities per se, but rather the 
responsibilities in the trust relationship is what is being 
emphasized here, whether you come in and say you have a lawyer on 
the board of directors or an accountant, and their standard of 
Care automatically becomes some notches higher than if it:‘is just, 
Say, a businessman. 
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Mr. MacQuarrie: I was thinking the corporation itself 
was standing in the trust position and aaqministering the trust 
funds. Rather than incorporate in the statute specific additional 
standards of care which could tend to discourage people from 
becoming directors of this sort of company, maybe the best way 
around it would be if they were advised at the time they became 
directors of the nature of the business and of what would be 
expected of them as directors against the background of the 
standard duties of a airector, because a director has to use his 
best knowledge ana ability in carrying out his role as a director. 
Lfeit is brovchs tovhis#attention he istagdit eeroceoreaccruse 
company and the peculiar nature of the trust company, then the 
standard to be imposed on him is simply intensified. That should 
be brought to his attention. 


Maybe we do not need anything specifically to outline the 
additional onus placed on him because possibly it is placed on him 
in the normal course of events. 


Mr. Renwick: I want to address the question of scaring 
people off. That was raised with us at the time we put the 
original standara of care in the act. We were going to scare them 
off. There was not a single, solitary director anywhere who was 
scared off. 


Myvirsecond tesponsesto Chat wisi idorinot. thinksit hurts £6 
draw to their attention that the corporation is the trustee of the 
funds that are there. I agree with the distinction the member for 
Carleton East (Mr. MacQuarrie) made. They do not automaticlly 
become trustees. They are directors of corporations which are 
impressed with the trust with respect to those funds. I do not 
give a great deal of credence to the fact that many directors are 
going to resign or many are going to refuse to accept appointments 
because of our making clear to them the responsibilities the 
corporation has. 


Mr. Crosbie: I agree. It can be done in language that 
leaves that scope, even if it does not scare them off. We have to 
be careful how we frame it. 


Mr. MacQuarrie: The point is well made, well taken, and 
it can be looked at. I thought possibly it might be covered under 
the normal duties of a director. 


Mr. Chairman: That is quite a detailed little discussion 
on the miscellaneous section. Possibly now we should move on to 
financial standards and controls. On page H-1l the first 
recommendation states: "The registrar should be given authority to 
control borrowing from the public by determining the assets to be 
included in the borrowing base and the authorized borrowing 
multiple. Borrowing multiples shoula vary with proven experience 
and resources from a minimum of 10 times the borrowing base to a 
maximum of 25 times." 


Mos Breithaupt; Again,® Me wChairmanje is tha susimp. yea 
statement of what is, in fact, the case now? If the use of the 
word "should" in both cases means that these things are not now in 
place, what is the system in place and what are the powers which 
now exist? 
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Mr. Crosbie: The problem is that under the act there is 
a general definition of how you arrive at the borrowing base. It 
is described in general language. When you get down to the 
specifics of various types of assets and liabilities, it can 
become quite a chore to determine whether something is in or out. 


There does appear to be a need for clarity. To provide more 
certainty in this area, we were proposing some regulatory process 
by which the types of assets and liabilities and how they would be 
handled would be set out in the regulation. 


Mr. Renwick: Is there any analogy between this 
determination and the determination which is made under the 
Corporations Tax Act for paid-up capital tax? Is there any analogy 
between the definitions? I am just curious. 


Mr. Thompson: I do not know offhand. I would not think 
so. 


Mr. Renwick: It might well be a different base? 


Mere elbOlpson:= The valuation, of the capital in the 
corporation is only one element of the borrowing base. 


Me wRenwick. 1es, DUG 1 think 1b, rs im the paid-up 
Sapital tax. 


Mie slLnbompson:.lt.may well be. 


Mr. Crosbie: Subordinated notes are included in here, 
and I do not think they would be included-- 


Mr. Renwick: I have not looked at it for a long time, 
but it may well be that the Treasury office has had some reason, 
some base, to give more attention to the paid-up capital tax in a 
defined way. I may be wrong, but my indication is it was not some 
kind of a strict basis because, naturally, they were interested in 
maximizing the tax that was available under the definition within 
the limitations of the integrity of the term. 


Anyway, that is one point. The other point is that I think 
basically we have covered a goodly part ot the discussion which 
lies behind this in relation to pre-incorporation and annual 
certificates and intervention powers. I do not quite understand 
the extent to which we are giving the registrar what he has not 
already got. 


In a sense, you are the operative person in any event, are 
you not? 


Meee [Thompsons Weld.” Iapproach Che’ Lieutenant Governor . 
MEG RENWLChK res. 
Mr. Thompson: But I think what we are saying here is 


Ehat wewaresputtine a cap on the borrowing multiple of 25 times. 
That is something new. 
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Mr. Renwick: That is the only real point about this. 


Mr. Thompson: Yes, that and the base of 10. We are now 
saying it shoulda be in the legislation. There is no statutory 
maximum. 


Mr. Renwick: My only point would be that a cursory 
reading of this by an outsider would not make that clear. No one 
would know from reading it that key was the minimum and the 
maximum. They would think we were giving the registrar something 
else. I guess all I am saying is that there could be a little 
clarification of exactly the fact that those are the maximums and 
minimums which are not there. I do not have a problem with that. 





Ue uel. 


Mr. Chairman: There being no further discussion on 
recommendation 1, we will move to H-3, recommendation 2, which 
states: ''The registrar should be entitled to prescribe maximum 
borrowing costs and commissions payable by a corporation from time 
to time in the light of prevailing market conditions." 


Mr. Crosbie: Just for the assistance of the committee, 
we were directing our attention here to circumstances where 
excessive commissions and other costs related to borrowing are 
incurred to attract deposits. We have heard examples of situations 
where a company may have a liquidity problem and may wish to 
attract capital or deposits in a hurry. There are also situations 
where a company does it over extended periods of time and creates 
an excessive cost to its borrowing. We were concerned both about 
the aspect of its having incurred an excessive cost to acquire the 
deposits and also about the fact that it was perhaps acquiring 
more deposits than it could properly manage. 


One of the techniques the registrar has used indirectly when 
a company is in difficulty with its financial situation is to 
restrict its borrowing. The usual way we restrict the borrowing is 
to reduce either the commission or the rates it is paying on its 
money, and it automatically dries up its source. 


Mr. Breithaupt: How often would you be required to do 
this and how TIRES SRS would your intervention deal with the problem 
that may have grown up? 


It would appear from the comments made in response that 
certainly those half dozen who have referred to this point think 
it is up to the management of the business to set and deal with 
these particular rate changes. I would expect that by the time you 
knew about company X offering an extra point higher in interest 
than the market that day, it would have received whatever funds it 
required and would have sorted out its particular mismatch, if 
that were the case. I hardly think you are going to be in a 
position or have the staff to monitor almost hourly what rates are 
being otfered or how it is being done. 
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I think we should comment to the etfect that we have not had 
the system explained to us but, by the time the bill comes to the 
House, some of the bugs will be out of it and you will be able to 
Bell usstiow. it works”. 


Unless somebody else has some other idea, I think chat is 
mo. we can do attthis: point. 


Mr. Chairman: I agree, and I think the members agree. 


Mr. Renwick: Perhaps the research people can put in a 
synoptic paragraph on the nature of that system, but that may be 
foo difficult a problem. 


Mr. Chairman: With that, we will move to I-3, item 2: 
"All loan and trust corporations should standardize their record 
keeping and reporting." 


Mr. Renwick: Again that is one that is easy to say and 
everybody could rephrase it more appropriately. I think the goal 
should be, because of the nature of the business, to maintain as 
high a degree of standardization of reporting as is possible but, 
when we have a developing industry, particularly with the changes 
we are going to be making, say, in commercial lending and in the 
increase of consumer spending and other things like that, there is 
the way it just develops. I just do not want to be thought to be 
nalve. 


Mr. Crosbie: Once again I would say this is an area 
where we would have to be in close contact with the Trust 
Companies Association of Canada and, for that matter, the 
chartered accountants. I think we would want their advice, and 
they have indicated their willingness to provide it. 


Mr. Renwick: And you need that, otherwise you are not 
going to be able to compile the kind of statistical information 
that will be of any meaning for annual reporting purposes. 


On I-4, if keeping the records on the premises of the 
corporation is a problem, we should certainly close that aoor. I 
do not think there should be any fooling around about that. 


Metecrnosbi1cm chime pecal !ecorrectiy;, Mc... Knonisiwas 
speaking about the problem he was involved with in Astra/Re-Mor. 
You may recall there was some difficulty at one point in time in 
locating some of the records that were being held in a lawyer's 
office at some place remote from the office of the company. Maybe 
Hnat WOULd De a good point Co incorporate’ into ‘the act. 


Mr. Renwick: I think it is extremely important that it 
be forcibly explained that nobody, no matter what his 
relationship, should have the damned records except on the 
premises of the company. Otherwise, you abort the work of the 
registrar. 


Mr. Thompson: I think that is a problem in isolated 
instances, but I think only a very minor amendment would be 
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needed. I do not know of any corporation doing business today that 
does not keep its records on the premises. 


Mr. Renwick: You will not know until you go and look for 
them. However, I think the act should reflect it, and I think the 
penalty should reflect the importance of it. There is no other way 
to dealj with 1c. 


What is your intention about quarterly or other reporting? 


Mradhompson. lawouldgl ive Comexplore fun thenetic 
arrangement that the Canadian Bankers' Association has to fina out 
how that operates. If this can get into some form of reporting, 
the more information the better. 


4 p.m. 


I am not sure who should disseminate this. I think the 
problem you have is that most of this information to provide a 
quarterly financial reporting system there is going to be heavy 
reliance on the ability of the company to produce it. It obviously 
cannot be subject to audit, neither can it be subject to 
examination by governments on the accuracy of that information, so 
it is very important that the statistics that come up are credible. 


I can see the Canadian Bankers' Association, which I think 
was recognized in Bank Act legislation almost 100 years ago, 
disseminates some of this information and when it was doing it for 
about six companies it was relatively easy. However, I think that 
whole area should be explored. 


I am very much in favour of it, provided the information is 
credible. 


Mr. Renwick: I am interested in two aspects of it: what 
you are going to get and then what could be mage public. Whatever 
is within the feasibility of data processing and computer systems 
at the present time with respect to providing to you monthly 
statements, if necessary, is one thing. 


Second, although they kick like steers, I believe the 
companies listed on the exchange are required to provide quarterly 
statements now. I am not certain of that. 


Mr. Crosbie: Certainly with the reporting system we are 
setting up we know it is feasible. We have not really looked at it 
in those terms, but I think this is an area, as the registrar has 
indicated, where we are going to have to see what we can do. 


Mr. Renwick: They can overcome the unaudited part. 

Mr. Crosbie: Yes. 

Mr. Renwick: People will understand that an unaudited 
statement does not necessarily mean that it is not accurate. I 


think it is very important that we deal with that topic in our 
Penorc. 
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Mr. Chairman: Is there anything further on the 
miscellaneous section from any other member? 


There being none, we will move on to the next section, which 
would be enforcement, the J section. 


Item 1: ''New safeguards and remedial actions are proposed 
where the additional self-policing responsibilities are not 
maequate to protect the public interest, including in particular: 


"The investigative capability of the ministry respecting 
financial institutions shoulda be substantially strengthened; 


VA rehabilitation capabriity should be created for 
monitoring ana enforcing a course of action directed by the 
registrar with a view to restoring a corporation to full 
compliance with the act and regulations, all designed to achieve 
rehabilitation without the registrar taking physical possession, 
and 


“Where rehabilitation is not possible for any reason and 
taking possession is necessary, the registrar's authority should 
be strengthened and his options increased." 


Mu enenwick: (6s Chere @ Mrstake 1n OUL ..epore or (is that 
Supposed to say what it is saying, that "no new section be added 
to the act"? Is that a typographical mistake for "a new section 
should be added"? 


Mee Ubompson: Ido not=know, 1L was just the reader: 


Mr. Renwick: I would assume that is a typographical 
error. I think it should be a new section. 


I do not know that there is much to say about that. I do not 
think anyone is going to object, if you can devise it. We have 
talked about the investigative capability of the ministry; we have 
dealt with that. 


I certainly agree that the intermediary possibility of 
rehabilitation shoula be created, because in fact you have 
developed procedures and methods for rehabilitation. You already 
have agreements between some trust companies, have you not? 


em ecu OM: Yes. 


Mr. Renwick: Sterling is managing one. 


Mr. Thompson: District. Yes. 


Mr. Renwick: District, and somebody else is managing 
something else? This is a technique that is designed to return the 
company to its former state and ownership and direction, is it not? 


Mr. Crosbie: Yes. I think there are developments at the 
federal level too. The whole organization of the Canada Deposit 
Insurance Corp. has been affected by our recent experiences, and I 
think they are gearing up to be more responsive. 
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Mr. Renwick: And to develop an actual rehabilitation 
process. 


Mr €rosbler*Yes.=)-_hope: sor 


Mr. Renwick: Are there any other techniques you use, 
other than those management agreements, at the present time? 


Mr. Crosbie: We have rehabilitation in an existing 
company. We have had situations where we effectively took over the 
board of directors, with the concurrence of the owners, and put 
Our own designees in to run the company until it got into a 
position where we could dispose of it. But that was another one 
where we did it with the concurrence of the owner. Now, if the 
owner had been difticult-- 


Mr. Renwick: I assume what you are talking about are 
statutory changes to give etfect to that. 


MreeCrosbDies? Yes: 


Mr. Renwick: Surely to God now you have got all the 
authority you need. Should your authority be strengthened and your 
Options increased where rehabilitation is not possible? Was the 
1982 act not pretty effective? 


Mr. Crosbie: Not with respect to what you do with the 
company when you have reached the point where you say, "This 
company cannot be rehabilitated."' You are sitting there, then, 
with certain assets and properties on your hands, and I believe 
under the current act your options are either to turn it back to 
the original owners or to have it wound up under the Corporations 
Act. A third option may be to dispose of it by some other method, 
a court order or whatever, to permit the assets to be handled. 


Mr. Renwick: You are thinking of something that could be 
designated more a due process operation than you had to use in the 
other cases. 


Mr. (Crosbie sayes. 


Mr. Thompson: Yes. Maybe a rundown or a wind-aown rather 
than a winding up, where it is in the hands of the professionals. 


Mr. Renwick: I certainly do not see any particular 
objections tol that, 


Mr. Crosbie: L think this is mone OgelesssouCZouLsoD 
page 37 under the next heading, ‘Hearings and Appeals." One of the 
alternatives that is being proposed is due process at a court. 
That is number 4 on page 37. 


Mr. Chairman: Are there any further questions on J-l? If 
not, we will move on to "Hearings and Appeals," which is section K. 


Mr. Renwick: Just a second. Before we leave J-3, is that 
substitution ot trustees to remove the need of an act of the 
Legislature? 


oH 


PDCEmlLeECULON: Yes. 


Mr. Renwick: You had to come through with that Central 
cust bill TP lt te certainly interesting to see an application, to 
the Supreme Court that is going to be expeditious. 


Mr. Chairman: Is there anything further on enforcement, 
Mr. Renwick: 


Mra RENWICK: NO,’ Lf am Line. 


Mr. Chairman: Fine. We will move on to recommendation l 
on en ae 


Mr. Renwick: There is one other point that was 
mentioned, the question of penalties. I assume you are going to 
look carefully at the penalty section, for whatever that is worth. 


Mr. Crosbie: Yes, we did some review in December 1982. 
The penalties were altered, but I think they obviously have to be 
reviewed in the light of the additional amendments. 


Mr. Renwick: I think we should make a note that you are 
going to review them and that thought will be given to them so 
they are not just reproduced when the new bill comes through. 


Mrs. GLrOosDie: Yes. 
Oe Dp. 


Mr. Chairman: Kl is next. "An expedited hearing and 
appeals procedure is proposed under which the registrar should be 
entitled to direct corporations to take or refrain from taking 
specific action and the corporation would be bound by that 
direction during the appeal process, so that depositors' money and 
the public interest would be protected until the potentially 
lengthy appeal process has run its course." 


Mr. Renwick: My only comment to that is subject to 
relief by whoever is going to conduct the hearing, if it possible 
to suspend the operation of the order during the hearing period. 


I think there are provisions which give a registrar 
authority, but once the hearing starts an appeal can be made that 
the injunction should be lifted in whole or in part during the 
Pourserot the hearing Until final disposition. Subject to that, 1 
do not have anything else. 


Meee Chairman: JAnything further on. Kil? Tf not we wilt 
move on to recommendation 2. 


Mr. Renwick: We do not really need that. That is really 
prospective. That is after Mr. Thompson resigns or leaves the 
service. We are talking about errors of law ana fact. Can you 
imagine? 


Mr. Thompson: I cannot make an error? None that I have 
Famitted to. 
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Mr. Renwick: That will come into force on Mr. Thompson's 
demise. 


Mr. Chairman: The researcher has just mentioned to me 
that exhibit 6 on page K-3 really should be with recommendation K2 
at the bottom of page K-2. Exhibit 6 should be there. 


Recommendation 2 is, ‘Appeals on errors of law or fact from 
decisions of the registrar would be provided to the courts and an 
additional appeal on matters of significant business import would 
be available to tne commissioner." 


Mr. Renwick: I do not see any particular problem with 
that. There are certainly a lot of problems but [ do not See any 
problem with that. 


Mr.. Chaicman: That is the least ot sehem. 


Recommendation K3: "Where the registrar has been obliged to 
take possession of a loan or trust corporation and rehabilitation 
is not possible, then the courts would be given a new and 
significant role in determining the terms and conditions under 
which the registrar would remain in possession or the assets and 
undertaking would be sold." 


Mr. Renwick: I do not have any problem with that. 


Mr. MacQuarrie: Really, some of the terms and conditions 
under which sales have taken place in the past were done under the 
authority of specific legislation. What sort of role do you see 
the courts playing here in determining terms and conditions? 


Although they are blessed with infinite wisdom and all the 
rest of it, sometimes courts do not always make the best business 
decisions in terms of what is best for the depositors. 


Mr. Crosbie: I would suggest that what we are Looking at 
is the role the court currently plays when you appoint an 
administrator, receiver or trustee and he wishes to take certain 
action in respect to the assets. He applies to the court, lays 
before the court the business proposal and the court-- 


Mr. MacQuarrie: You are not thinking of Changing the 
present policy all that much? 


Mr. Crosbie: Not really, except that we do not have a 
mechanism whereby we could go to the court with perhaps the most 
viable business option and get it approved. 


Mr. ‘MacQuarrie:” The” real and signiiscantyrole 
essentially is the appointment of an administrator and the terms 
under which he is to operate. 


lire. CDOsSbley [an a.sense, eyes, (DUC “also civ inee Loe ecOUGL 
TUPASaTCELONe inthis: area 


ox 
MrorMacQGarrie s Right yrthat complies: 


Mreocrosbie reves: 


Mr. MacQuarrie: Okay. 


Mremcnalriians ne next seclion 1s under Lk and it is 
general. It is basically matters that were not covered in the 
white paper, so the researchers put it all together. 


Mr. Renwick: We have dealt with the first one, exhibit 
43. We nave really talked a lot about that. 


On the second one, I think we have given some attention to 
that question of the outlying areas, namely, Hawkesbury. 


On the next one, I do not have any problem updating the 
preterred share operations and so on. I wonder whether we should 
not make certain that the strange thing called nonvoting common 
snares not be available for issue by trust companies. I think 
there is now a lot of feeling around about the nonvoting common 
shares. I do not think we should be seen to be a leader in it, nor 
do I think the registrar should be faced with turning down an 
application if it came in. At the moment, one could, with a little 
ingenuity, create nonvoting common shares. 


Mr. Thompson: Certainly the act, the way it is 
structured, presupposes that the voting of shareholders is 
extremely important in some circumstances, particularly in the 
cases of amalgamation, etc. I would agree with that. 


Mins Macuuser le es letoink ME enenwickhimentioned: Ehe point 
with respect to nonvoting common shares, but swinging over to the 
preferred snares for a moment, what sort of rights should 
preferred shares in trust and loan companies carry, what 
preferences and what rights? Should they be redeemable out of 
treasury? Should they be callable? Should there be priority as to 
payment on winding up of dividends, or voting rights if dividends 
are not paid? Should any of these normal incidents of preferred 
shares be avoided with preferred shares of trust companies? 


Mr. sEhoupson:] bethink’ that° with the preferred shares); 
perhaps the two conflicting issues are that there is a market out 
there and we want to-- 


Mri’ MacGuigan® Capitalize on it. 


Mr Thompsonsevesre You wantsto structure: your! share 
issue that will, in a sense, be pleasing to that market from the 
Point oOfsviewhthateit willebe picked up: 


On the other hand, when you come in with preferred shares 
with specific dates for redemption or you get into the newer part 
called "retractable preferred,'' you have to deal with the fact 
that the capital perhaps is temporary, in that if you are basing a 
borrowing multiple on the amount that you can borrow from the 
public on a share infusion that might go out from the corporation. 
Tnen our approach to that is that we think we will address that in 
the borrowing base. 
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A very difficult thing to work out--even in the normal 
preference shares or indeed in subordinated notes that have a term 
period--is that as you get closer to the time necessary to come up 
with the capital to redeem or replace them, you have to weigh that 
into your borrowing base as to how much you can allow that to be 
treated. It calls for a very careful juggling act. 


4:20 p.m. 


Mr. MacQuarrie: What about convertible preferred shares 
changing your potential voting structure, your ownership. Are 
there the same limitations on the sales of preferred shares as you 
propose in terms of controlling foreign ownership of preferred 
Snares? Is it part of the capital ownership that you proposed to 
restrict? 


Mr. Thompson: Voting shares are where that restriction 
exists now. 


Mr. MacQuarrie: That is right. I am just wondering about 
preferred shares and the rights that attach to them. In a lot of 
cases they do not vote unless the dividend is not paid for a 
number of years and that sort of thing. I just wondered if you 
could look at that. 


Mr. Thompson: Yes. We were going to approach it by 
reason of definition of the borrowing base, whether you give 
credit for that capital, 100 per cent credit or-- 


Mr. MacQuarrie:, It depends on the individualJcapital, 1 
Suppose. 


Mr: Thompson: Yes. 


Mr. Chairman: Thank you, gentlemen. Before we adjourn we 
would just like to discuss for a moment or two the format of the 
report. The researchers have a question or two they would like 
é¢laritieds 


Inter jections. 


Mr. Renwick: Unless there is strong reason for keeping 
it, I would certainly agree about abolishing the ad valorem tax on 
increasing authorized capital. 


I am not particularly anxious to provide an easy road for 
Ontario trust corporations to come under federal jurisdiction at 
this time. The very last one was Morguard Investments, the 
continuance one. I think until this thing gets sorted out a lot, 
we are provably a long way down the road about the relationships 
between the various financial institutions. When we consider what 
has happened to the life insurance industry,. Il get worried about 
i Bs 


Mri-CGrosbie;sor am not) sure,yiewould) likes tomebecks that 
section, but I thought it was the recipient jurisdiction that 
passes the continuance legislation, that the federal government 
continues a provincial corporation. What is being said here is 


oh) 


that if Ontario had a similar process, an Alberta company could be 
eoncinued in Ontario. 


Mr. Renwick: Do you mean an Ontario company can come 
under federal jurisdiction subject to the hold of the provincial 
BOVernment Orvtcne tresistrar? 


Mr. Crosbie: The way I understood it was that the 
federal government recognizes it as a federal corporation and it 
continues it existence. It ceases-- 


Mr. Renwick: Is that by leave from you? 


Mr. Thompson: No. I think in the ordinary Corporations 
Pou theres 1sPaerishiteecivenyr Dut it ishatrichethaty a federal 
company can become an Ontario company and an Ontario company can 
become a federal one, but the federal Trust Companies Act only 
Permits’ a provincial’ corporation, it does*give a right toa 
federal company to become-- 


Mr. Renwick: No. I understand that. 
Mee Thompson; eWitChoute thes reciprocity: 


Mr. Renwick: If an Ontario company wanted to take 
advantage of the federal legislation, could you stop it? 


Mr. Thompson: If they wanted to issue continuing letters 
patent, it would require a private member's bill. It would have to 
come before the Legislature. 


Mr. Renwick: I hope I am making myself clear. If an 
Ontario company wants to take advantage of the provisions of the 
federal act to continue as a federal corporation and cease to be 
Subject to the Ontario act, have you any hold on that company to 
prevent it from doing so? 


NEBeOnOMpSON a (es), DeCausem G 1oenoe- permitced Undermtne 
Loan and Trust Corporations Act. They would have to come to the 
assembly and ask permission. 


Mr. Renwick: The same way the insurance companies do. 


Mine NOMpsOn ss EnbatetsyCOLTEECE. 


Mr. Renwick: That is why I think it should be left the 
way it is. 


Ms= Mooneyeet Gust) wanted torcheck with) the committee 
about the format we had suggested for the report, that is, similar 
to the one the standing committee on resource development did on 
the workers' compensation one where we were going to address each 
recommendation separately and have a page or so on the discussion 
the committee had gone into. 


We are wondering, since several of the recommendations were 
discussed together in a way, if it would be all right with the 
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committee if we grouped recommendations where the discussion had 
pooled them together, so we did not have either the same 
discussion repeated on several different pages or blank pages. Is 
that okay? 


We had taken Mr. Renwick's advice to write a preamble to 
each seciion, giving a general kind of consensus. 


Mr. Renwick: I think that is fine in particular cases 
where we had a consensus about emphasis. 


Ms. Mooney: We found a couple of disclaimers used in 
previous committee reports which say that while generally the 
committee is in agreement, not all committee members agree on 
every single point and they are not to be held responsible for any 
individual recommendation. 


Mr. Renwick: Yes, we need that. 


Mr. MacQuarrie: Particularly for-= 


Ms. Mooney: The other thing we wanted to know, 
especially since we completed going through the whole report today 
and you have set aside next Thursday to discuss some of the three 
bills, is whether it would be possible for us to appear for half 
an hour to an hour so you can have a look at a very rough draft of 
the one section, just to see if the way we are going is the way 
you want it. 


Mr. Renwick: When do you want to do that? 


Mr. Chairman: Next Thursday if we had the time. We may 
be through by Thursday afternoon; we do not know. 


Mr.«Renwickts Letsusy try. tordo itwonsibursdayse, DOA not 
break your back. If you are that far along and want to do it-- 


Ms. Mooney: Not»sthe, full. report. 


Me, eRenwick=aNo;, no, L understand, lteotnereatpanes 
intervene, do not feel that it is a matter of great urgency. I am 
sure we will nave the time. After the luncheon Mr. MacQuarrie and 
I had today, I think the bills will go swimmingly. That is the 
apchitects #b11is 


Ms. Mooney: The final thing is when you want us to bring 
the final draft report of the whole thing back to the committee. I 
understood you will be sitting again in early April after the 
House is in session. That would give us about four weeks. 


Mr. Renwick: I would assume the first meeting of the 
committee is* Likely? to? bei early an Aprils butidedos notithinkmthe 
world ise going? to* come to alhalta it Sitea smmoty readyaatce Apriisieos 
Liott jis ready. ae Auriialo. 


Ms. Mooney: We have a little problem. Albert is going on 


holiday tor ‘the® latter par teofm Aprils’ so: thesttimstecoupieror 
weeks-- 


SW 
Mr. Chairman: That would be great. 


Mr. Renwick: It would work out fine because Albert will 
be glad to know I am going during the last two weeks in March. The 
first two weeks in April will be fine. 


Ms. Mooney: Okay, thank you very much. 


Mr. Renwick: I have one other suggestion. I think from 
the point of view of the various people who have appeared before 
us and the work which is here, it would be good if it is possible 
to compile an appendix to the report, to let everybody who has 
appeared before us know that we have considered each and every one 
of their recommendations, by specifically attaching the appendix. 
It would be helpful for people to understand that we do go to a 
great deal of effort to try to remember what people say, as would 
those otner caveats I said about the police investigations, court 
cases and the inability of the ministry to satisfy us that there 
has been no regulatory failure. 


Mr. Chairman: Thank you, Peggy and Albert, and thank 
you, Mr. Crosbie and Mr. Thompson, for being with us here. I 
certainly would like to thank the members who were involved in 
this process. With that, we will adjourn until Monday morning at 
mo O.clock. 


The committee adjourned at 4:29 p.m. 
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From the Ministry of the Attorney General: 

Beecroft, D. A., Counsel, Policy Development Division 
Perkins, C., Counsel, Policy Development Division 
Stone, A., Senior Legislative Counsel 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


monday, March 5, 1904 


Tne committee met at 10:07 a.m. in committee room l. 
GUURES OF JUST LCE sACT 


Consideration ot Bill 100, An Act to revise and consolidate 
the Law respecting the Organization, Operation and Proceedings of 
BouUrts.ot-Justice in Ontario. 


Mr. Chairman: Gentlemen, we are here to deal with Bill 
100. All committee members have two copies of the bill, one 
showing the reprinted amendments proposed by the Attorney General 
and the original. 


Possibly we could discuss having one of the members move a 
motion that the committee consider the reprinted Bill 100 showing 
the proposed amendments. Then when we get to the sections, we can 
pass the sections as we go along. 


Mr. Breithaupt moves that the committee consider the 
reprinted Bill 100 showing the proposed amendments. 


Mr. Breithaupt: Mr. Chairman, on the details with 
respect to the bill as reprinted, which is now what we will be 
using, we have received a variety of other items. They have just 
delivered further amendments to sections 77 and 82a. I presume 
they are new. 


Mr. Beecroft: Tney are in the reprinted version of the 
bill. The two pages that were handea out today are corrections, 
really, to the handout you got on Thursday. Those two pages are 
already in the reprinted version. 


Mr. Breithaupt: And are therefore in the amendments. We | 
got an informal amendment package but that has to now be corrected. 


Mr. Beecroft: That is right. Insert the amendment to 
section // and replace the amendment to section 82 with this new 
section 82a. 


Mr... Breithaupt: poection 77 is a new amendment and what 
was 82 goes. 


Mr BeecrortraRsaent. 


Mr. Breithaupt: In addition, we have received a copy of 
Beletteredirected™to Mr. Harold Elliott, QC, from. Mr..Doug 
Beecroft. Are the items in that letter, referring to section 15 
and others, in addition to the amendments printed in the bill? 
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Mr. Beecroft: No. Most of the amendments that are 
contained in the reprinted version of the bill are taken from that 
letter. That letter recoraed the results of a meeting we had with 
the Advocates' Society. 


Mr. Breithaupt: So a number of these items were attended 
to and also were included in the amendments. 


Mr. Beecroft: That is right. 


Mr. Breithaupt: That seems to get us down to the 
position that everything that is wanted is within the reprinted 
bill, or are there still some additional amendments we will have 
to consider? 


Mr. Beecroft: I think the Attorney General will have a 
small number of aaqditional amendments. 


Mr. Chairman: We have two from the NDP to deal with. 


Mr. Renwick: Mr. Chairman, I am going to be introducing 
amendments to sections 64 and 6/7. With the agreement of the 
committee, we will deal with them at the same time when we get 
there. I have asked Mr. Arnott to distribute copies to members of 
the committee. 


Mr. Chairman: Mr. Arnott is doing that now. Shall we 
deal with them together later on, as the member for Riverdale (Mr. 
Renwick) has suggested? Agreed. 


Mr. Breithaupt: Other than the Attorney General's 
additional amendments, we now have all of the items before us in 
one place. 

Mr. Chairman: Yes, as I understand it. 

Mr. Breithaupt: As a matter of interest, now we have 
accepted the bill, as reprinted, before us, does that remove the 
necessity of making all of these particular motions on amendments, 
Or do we have to go through all of that as well? 








Mr. Chairman: No. I think we will have to go through all 
of that as well. 


Mr. Breithaupt: Can we take the bill, as reprinted, to 
include amendments as complete? It would certainly save us the 
necessity of going through page aftec page of motions requiring 
this to be recorded in Hansard, If we accept the bill as 
repcinted, we could get on with what might only be eight or 10 
other particular amendments. 





I am certainly content to accept it, since it is the 
responsibility of the Attorney General to ensure all he wanted is 
in the bill, just as though it were presented to the ordinary 
committee of the whole House stage. 


Mc. Chairman: Could we have a comment from legal counsel? 


oe 
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Mr. Stone: It has often happenea before. If there is a 
motion by the committee that the committee would consider the 
reprint as being the bill that is being referred to by the 
committee, then the committee just goes through the reprint and 
votes on that. 


There have been times when that motion has not been accepted 
and we go back to moving each motion on each secion. 


Mc. Breithaupt: Mr. Chairman, in order to save the 
requirement of moving each particular motion which will take up 
more time than we can afford to spend, since no doubt we have 
other matters in the bill to discuss, I move that Bill 100, as 
reprinted to include the amendments proposed by the Attorney 
General, be considered to be the bill referred to the committee. 


Mr. J. A. Taylor: That was just moved. 


Mr. Breithaupt: I thought it had to be phrased in that 
way. 


Mr. Chairman: We were trying to get a clarification as 
to when we come to each section how we have to deal with it. What 
Mr. Breithaupt is now proposing is we accept it all, except the 
ones Mr. Renwick has and any new proposals. 


Men MacQUuapen crmie Chink this ts certainly a practical 
way of approaching it. It is something we have-- 


Mors eee y LOb Whiethermwenaves already done it or 
not-- 


ie aCQUdE ei evs -—al ready "dOnes Or NOL. Letsuseapree with 
rt. 


Mr. J. A. Taylor: What you are saying now, I assume, is 
that each individual amendment will not have to be separately 
moved, but we will proceed on the basis of the reprinted bill 
incorporating the amendments. We will just accept each section, 
either as is or as the committee proposes further amendments. Is 
that the idea? 


Mr. Chairman: I believe so. 
Motion agreed to. 


Mr. Chairman: All right. Is there any discussion or are 
there any motions on sections 1 to 13? 


Minne ene To Meyepe <aTLELculc to cominablocks 
quite that large, Mr. Chairman. We also have before us the summary 
of recommendations that members may wish to refer to. It would 
appear the only two referred to in that earlier part were comments 
by the Advocates' Society. 


However, before we begin that, it could be that the Attorney 
General would like to inform us of any additional amendments he 
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has that are not printed, so we will know just what we may have 
beyond the material in the bill and, of course, the two amendments 
that Mr. Renwick is going to propose. 


Mr... MacQuarcie;) If li could dicectvanquecelonsros cig 
Attorney General, it was indicated earlier that he had further 
amendments to the bill. At what section do they start? 


Hon. Mr. McMurtry: Ace we talking about the amendments 
in addition to those contained in the reprinted bill? 


Mr. MacQuarrie: Yes. We are treating the ceprinted bill 
as the bill before us. 


Hons MreoMeMur tryeei ghave angamendmentato section 96. 
That would be the first amendment. 


Mp. sMacQuareie: Shire Renwick has amendments to two 
earlier sections. 


On, Sections: 


Mr. J. Aw) Taylor: Mr. Chairman,.« 1, assume, we. arescoimgeeto 
proceed one section at a time. If I could get it started, I would 
move that section 1 carry. 


Section 1 agreed to. 
On section 2: 


Mr. Renwick: Mr. Chaicman, I suppose it is polite to 
have it in the act, but I wonder if it is necessary to talk about 
"in England" any longer with respect to the historic exercise of 
jurisdiction of "courts of common law and equity." 


Me. Chairman: Any further discussion? 


Mr. Renwick: I would like a response. 

Me. Breithaupt: I would presume the roots of "equity" 
would flow back, and that is perhaps why, but let us hear why. 

Mr. Renwick: If I recall my history correctly, the 
Constitution Act of 1791 provided that the laws of England, as 
they stood at that time, were introduced into Upper Canada. I tend 
to think we should not perpetuate, unless there is some clear 


legal reason for doing so, the ceference here to the "courts of 
common law and equity in England.” 


Hon. Mr. McMurtry: Mc. Beecroft might like to address 
this issue. I must admit I have not ceflectea on it of late. 








Mr. Beeitnaupt: It may be important for a particular 
reason. Pechaps we coulda stand down section 2 until this afternoon. 





Hon. Mr. McMurtry: We can comment on it now. 
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Mee Boerchaupe; Okay, Chen let™us "proceed. 
BOs 20a tir. 


Mr. “Beecroft: S1f*yoou' trace the existing*Judicature Act 
back to the 19th century, you find yourself with a group of about 
half a dozen provisions enacted at various times during the 19th 
century that gave the Ontario Supreme Court the jurisdiction ana 
powers formerly exercised by the superior courts of common law in 
England. Essentially, that is the origin of the use of the word 
"England" in this provision. 


If you went back into old English legal history, there may 
still be powers you could find which may not yet have been 
exercised in Ontario, but which are part of the ancient 
jurisdiction of the superior courts of common law at Westminster. 
We want to be sure we do not deprive the Supreme Court of Ontario 
of any of those old powers. 


Mr. Breithaupt: None of which, I presume, you are aware 
of at the moment? 


Mr. Beecroft: There are some interesting arguments you 
could make. For example, there is a lot of discussion nowadays 
about what are called "mered injunctions." This is really a 
ereationvor En2lish "courts. .te1s almostascreation of Eord 
Denning. He reached back into the very earliest days of the 
equitable jurisdiction in the English courts in order to create 
that power. 


So we want to be sure, if there are similar things-- 


Mree*ta) tie Ay, hay Lor You have me convinced. 


Mo. MacQuarrie:: [icdnesee nothing wrong with this 
section. 


Mr. Chairman: Any further comments on section 2? 
Section 2 agreed to. 

Section 3 and 4 agreed to, 

On section 5: 


Mc. Breithaupt: I presume that under section 5 the 
general theme put forward with respect to the Divisional Court 
becoming an intermediate court of appeal has been considered but 
not accepted at this time. 


HoroaaMceMNCMUBpEr yal hat Vs (correct. 


Mr. Renwick: I find a certain grammatical problem with 
that section. It may be’ just myself, but at the end of subsection 
5(1) you see, "and such other judges of the Divisional Court as 
the Chief Justice may designate from time to time." Then, in 
subsection 5(2) it says; ‘every judge of the High Court is also a 
RodoeuotmbEnesDivisionalsCourt.. 4 


My grammatical problem was that I would have thought it 
should be, “and such other judges of the High Court as the Chief 
Justice may designate from time to time." I do not know whether I 
am right or wrong on that. I presume I am probably wrong. 


Mr. MacQuarrie: I think Mr. Renwick makes a very good 
point. First, we establish a Divisional Court, consisting of the 
Chniet Justice of the High Court and "such othec judges." I would 
be inclined to think the High Court would be the most appropriate 
wording there, rather than "Divisional Court," because you end up 
with a state of confusion. 


Hon. MrooMeMurtry;: Toknowsthis#représentss the,sexisiing 
graph that has existed for some time in relation to the Divisional 
Cour t% 


Mr.. Breithaupt: "f thinks it is anterestings thatmeither 
word could fit in there quite accurately. What is being created is 
a division consisting of the Chief Justice of the High Court, "and 
such other judges" of the High Court. But since the section is 
referring to the Divisional Court, presumably those persons having 
been appointed will be judges of the Divsional Courc. 


Since every judge of the High Court is also a judge of the 
Divisional Court, as subsection 5(2) says, then I think the 
wording can stand the way it is. 


Mr. J. A. Taylor: If we look at that wording, it says: 
"There shall be a division of the High Court, to be known as the 
Divisional Court of the High Court of Justice for Ontario 
consisting of the Chief Justice of the High Court who shall be 
president of the court and such other judges of the Divisional 
Court as the Chief Justice may designate from time to time." 


It does not say from whence he designates them. 


Mr. Breithaupt: He designates them from the High Court 
bench. 


Mr. J. A. Taylor: Where does it say that? 
Mr. Breithaupt: He has no other source of doing that. 


Mr. J. A. Taylor: No. That is not necessarily so. 





Mc. Beecroft: I see the point that is being made here. I 
think in a perfectly rational world it would make a lot of sense. 





Me. Renwick> That is the’one I dwell in. 





Me. J. A. Taylor: And I enter into it occasionally. 
Mr. Gillies: Do you send messages to your colleagues? 


Mr. Breithaupt: To clarify the matter, Mr. Chairman, it 


would be best to cemove the words "of the Divisional Court," and 
tnen everything will flow quite nicely. 
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The division consists of "the Chief Justice of the High 
Court... and such other judges...as the Chief Justice may 
designate....'' Then we are told that every judge of the High Court 
is also a judge of the Divisional Court so that is where he gets 
his source of people as he may designate. That might tidy it up it 
you feel tnere is some confusion otherwise. 


Mr. Chairman: Are there any comments on the proposal of 
the member for Kitchener (Mr. Breithaupt)? 


Mr. J. A. Taylor: Is the designation confined to judges 
of the High Court? 


Hon. Mr. McMurtry: Yes, that is my understanding. 


Mr. Beecroft: I would just mention a concern I had. 
Under section 96 of the Constitution Acts the province cannot 
appoint federally appointed judges, obviously. The Supreme Court 
consists of federally appointed judges. The Divisional Court is 
part of the Supreme Court. 


I am trying to determine why this language was chosen in 
1970 when it was first enacted as a part of the Judicature Act. We 
have puzzled over this ourselves. The only thing we could think of 
was this, and I am not sure I am convinced by this argument. The 
concern we thought might have been in the minds of the draftsmen 
back in 1970 was that if you said, "Such other juages of the High 
Court as the Chief Justice may designate,'' you are, in effect, 
permitting the Chief Justice of the High Court to appoint judges 
when only the Governor General in Council can appoint. 


Mo ewe Lay Lomo NOW eheais notaappointingsthem; ne is 
assigning them. He is assigning them to the Divisional Court. 


MesmbEcCubhalpe Headid notecreate the peoplesin, that 
job; he is simply giving them some work to do. 


Mr Joo Ave'Tay lor? What’ is. the Divisional, Court? How can 
you talk about a Divisional Court if there are no judges? I am not 
clear on that. You have a Chief Justice who shall be president of 


the court. You have a president of the court and you say, ‘and 
such other judges of the Divisional Court...." 


How do the judges become judges of the Divisional Court if 
we are talking about the Divisional Court? 


Mr. Beecroft: There might have been a feeling in 19/70 
that this blanket statement in subsection 5(2), "Every Judge of 
the High Court is also a judge of the Divisional Court" would save 
the province from any concern arising from section 96 of the 
Constitution Acts. We are not attempting to pick and choose which 
judges will sit in this court. We are saying that all judges can 
Bib it) Cha SseCcOourc. 


POs 5 O0¢arme 
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Mr. MacQuarrie: When the clause refers to such other 
judges as the Chief Justice designates and those other judges of 
the Divisional Court, we are producing, to my mind, a confusing 


and conflicting element here in that they are really judges of the 
High Court sitting as members of the Divisional Court. 


I will buy the section 92 argument--cr section 96, whatever 
it is--with respect to the comment Mr. Breithaupt made that "such 
other judges as the Chief Justice may designate" standing by 
itself might imply a power of appointment, but I still feel that 
the appropriate wording here is "other judges of the High Court as 
the Chief Justice may designate." 


Hon... Mr . McMurtry 2@ledotnoe sthiakrtherebrssanyanr oben 
with that, is there? I am quite prepared to accept an amendment if 
Mr. MacQuarrie might just substitute the words ''the High Court," 
in place of the words "the Divisional Court." 


Mr. Chairman: Mr. MacQuarrie moves that subsection 5(1) 
of the bill be amended by aeleting the word "Divisional" from the 
second last line and substituting therefor the word "High." 


Mr. Breithaupt: Mr. Chairman, I will withdraw the 
amendment I made if that is considered to sort out what is wanted 
with some greater precision. 


Motion agreed to. 

Section 5, as amended, agreed to. 
Sections 6 to 10, inclusive, agreed to. 
On section ll: 


Mr. Renwick; In section 10 we have simply provided for a 
council of the judges ot the Supreme Court to deal with the act, 
the rules of procedure and the administration of justice 
generally. Then in section 11 we appeac to have a power by which 


that responsibility could be delegated to a committee of judges. 








I have no concern about other authorities being delegated to 
committees of judges, but it does seem to me that the wide scope 
of the authority conferred upon the council of judges is best 
secved by a council of the judges. I do not think that in any way 
prevents the council from appointing such other subcommittees, or 
others of themselves, to deal with matters which it has under 
considetation, 


When you consider tne woeds in section 10 “for the purpose 
of considecing this act, the cules of civil procedure and the 
administcation of justice genecally," I think that council should 
execcise that authority. How the members ot the council choose to 
exercise it among themselves with respect to study, review or 
however they want to do it would be tneic own business. But I 
would then have difficulty with that general authority of the 
council of judges to be delegated and exercised by merely a 
committee of those judges. 
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Mr. J. A. Taylor: What comprises the council of judges? 
Mr. Chairman: Mr. Perkins, do you have something to add? 


Mr. «Perkins: .1lf£ I could assist the committee on this, 
the council of judges is a name for a meeting of all the judges of 
the Supreme Court. Normally, they meet once a year in Toronto. It 
is usually the week between Christmas and the New Year because 
there is no sitting of the court during that time. 


However, quite frequently an important matter will come up, 
the Courts ot Justice Act being one example of that, where it is 
not possible to gather all the judges together because they are 
out on circuit or the Court of Appeal is sitting and so on. In 
that situation, they delegate the task to a committee they have 
nominated. The recommendation of the committee is circulated to 
the judges, but they do not meet in council. What they have is a 
circulation, and if we hear no objection, we take it as adopted. 
Then the committee, acting for the council, will forward its 
report. 


That is what they did on the Courts of Justice Act, for 
example. That is also what they do when there has to be an 
important rearrangement of the sitting of the High Court. The 
sittings of the High Court are determined by all of the judges, so 
if there is to be a rearrangement, usually the Chief Justice will 
not do that on his own authority. He will usually seek the 
approval of a committee of judges so he will not be seen to act 
unilaterally on such an important matter. 


The section here is really for those two purposes. We have 
been told by the judges that they regara it as very important to 
have it as it is before us now. 


Moree JanA.slaylor;sWhat /lowas trying to distinguish is 
the difference between the council of judges and the judges as a 
body of the whole. 


Mr. Perkins: There really is not a distinction between 
all the judges of the Supreme Court and the council of judges. The 
council of judges is the traditional name for the big annual 
meeting where they all gather together in Toronto just after 
Christmas. 


Mere na LOY LOG i OO if those bodies were synonymous, 
then what they are doing is appointing a committee of themselves. 


Mr. Perkins: Yes, that is right. But this section also 
serves to permit the High Court judges who regulate their own 
sittings to delegate to a committee of themselves as well. 


Mr. Renwick: I simply want to remake the relatively 
simple point I made. If we are passing an act that states the 
judges of the Supreme Court shall meet for these purposes and that 
the judges shall report their recommendations to the Attorney 
General, not the council of judges or any other body, then that 
major power, regardless of how they may decide to review the 
matters that come betore them under this head of Cheir authority. 
should be the ones to act. 


LO 


In my view, questions of convenience within the court must 
give way to the importance of the responsibility of the council of 
judges and of the judges collectively to make their 
recommendations. I have never been one who believed you ever give 
proper attention to anything circulated among a large number of 
people. 


10:40 a.m. 


I am not suggesting there may not be an appropriate place 
for a delegation to a committee in other portions of the bill, but 
that particular major responsibility of the judges as a whole 
seems to me to be quite important. If, in fact, under some 
existing situation, something called the council of judges, if the 
judges collectively did not make recommendations to the Attorney 
General, I woulda be very concerned about it. How they arrive at 
the process is fine with me. Everyone knows how in a busy world if 
you are a member of some body and somebody circulates something to 
you, it does not get the kind of attention it might if you have a 
responibility. 


I do not want to repeat myself; that is my concern about 
section ll. 


Mr. MacQuarcie: Mr. Chairman, I wonder, in dealing with 
section ll, what power or authority is conferred on the judges of 
the Supreme Court or the High Court as a body? 


Hon. Mr. McMurtry: Only the power to make 
recommendations and, of course, organizing sittings. 


Mr. MacQuarrie: Really, we are talking about a very 
Narcow range of internal government, except for the authority to 
make recommendations, whatevec that is. 


[ do not see any ceal problem in having that. 


Me. Renwick: That is precisely the problem. We are 
Saying, on the one hand, the judges collectively shall report 
theic cecommendations to the Attorney General. Then, on the other 
hand, we are saying no, they must not do it because it will not be 
done that way, it will be done by committees. 





Mc. MacQuarrie: It says it can be done by committee. 








Mr. Renwick: I do not considec it a particularly narrow 
authority conferced on the council of judges; I consider it to be 
a very important and broad authority for the purpose of 
considering the act, the cules of civil procedure and the 
administration of justice generally. 





However they may work it out amongst themselves, I do not 
think they have should be ailowed to depart from the 
cesponsibility that collectively, as a boay, it is the council of 
judges which is making the cecommendations to the Attorney General 
on matters of such importance, 
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Hon. Mr. McMurtry: Our judges are strongly of the view 
that without this section 11 they are unable to make any 
recommendations to us without meeting as a complete body. That is 
their view, and obviously the problem of all of the judges meeting 
more than once a4 year is very significant. 


I think it would be unwise to remove the section which our 
judges, im exercising their best judgement, truly believe, in gooa 
faith, is necessary for them to discharge their responsibilities 
in making recommendations to the Attorney General that would be 
recommendations of the council of judges as a whole. 


Mr. Breithaupt: I would presume from the mechanics of 
dealing with these matters that if certain authority or power is 
given to a committee, then that committee would report back to its 
senior body for at least a cursory approval of its suggestions or 
a circularization of those suggestions to the members betore any 
recommendations would be made to the Attorney General. 


If that practice were the one followed, then the 
recommendations made would have received the imprimatur of the 
judges as a whole in the council. On the other hand, it that group 
is given responsibilities and chooses to say to several who are 
particularly interestea in a theme, "Sort this out and make a 
recommendation," that too is within their responsiblity if they 
wish to exercise it in that way. 


Either way the Attorney General surely is able to depend 
upon the report made to him as one which is the wish of the 
council in full or a group of the council that has been given 
responsibility to do a certain thing, and that responsibility 
binds the council on any recommendation that so-and-so be changed 
or improved upon. 


I do not see the difficulty in the delegation of power 
internally for these responsibilities since the ultimate 
responsibility is that of all otf them together in a thing called a 
eounci Ll. 


Mr. Chairman: Is there any further discussion on section 
11? Shall section 11 carry? Do you have a motion, Mr. Renwick? 


Mr. Renwick: Let us have a vote. 


Mri) SHAR el ay Vor mid (thats carry! 


Mr. Chairman: No. Mr. Renwick would not agree to it. 


Me Seber PeeReids Dosyou wisn, this to be\recorded,; Mr. 
Renwick? 


Mr. Renwick: Yes. Sure. A vote never hurts. 


Hon. Mr. McMurtry: I would like to make a comment. I do 
not quarrel with what Mr. Breithaupt has just said about how this 
would be deemed to function. I think it is important in this 
regard and in this context to respect the views of senior members 
of the judiciary who feel quite strongly that this is necessary 
for them to function in the manner they believe is proper in 
making these recommendations. 
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Given the fact that reasonable people can disagree as to the 
necessity ot section 1l, bearing in mind that it is fundamentally 
a power to make recommendations, this committee, with the greatest 
respect, should acknowledge the concerns of the judiciary in this 
respect so far as their own internal functioning is concerned. Il 
say this, believing there is clearly no suggestion that it would 
not be in the public interest to proceed in this manner. 


Mr. MacQuarrie: Mr. Chairman, 1 feel.that-not.only does 
this aid in the administration of justice in the internal 
functioning of the courts, but to delete the clause would tend to 
put the court in a bit of a straitjacket as far as some of its 
work is concerned. I certainly feel that the clause should stand. 


Mrs. JAWA..) Taylors. Especial lymwhernesthatedelegationgasaro 
the High Court, I would think, with the numbers of justices and 
the fact that they are all over. I can see a concern on the part 
of the High Court to have the authority to delegate that to a 
smaller number. 


Could you not put the vote, Mr. Chairman? I do not think it 
has to be recorded. A show of hands would suffice. 


Mr. Chairman: Yes. All those in favour of section 11? 
All those against? 


Section 1l agreed to. 
On section 12: 


Mr. Breithaupt: Mr. Chairman, I have one question on 
section 12. For the first time, you have used the phrase "district 
court judge." I do not see it defined or referred to otherwise. 
Boy are we to know what district court means, unless I have missed 
se 


Mr.“ J SAL Tay Lor :sltia sspantyorfijthe’ pnitication: ofthe 
courts, Wnat section is that now? 








Mr 26 MacQuar rien editoaise inipance ie 


Se 








Mc. JsyA.i Taylor ilbatiasyaneparieid. 








Mr. Beeitnaupt: It is not in the definition, Should some 
reference be made since this is the first time we see the phrase? 








Mr. MacQuarccie: It is very properly defined in 
subsection 25(1), 








Mron Jk. Taylor Ot parted Is 








10:50 a.m. 











Mr. Chaicman: Mr. Perkins, do you have a comment? 


tig 


Mr. Perkins: If I might assist, Mr. Chairman, there is a 
principle that you have to read the legislation as a whole. By the 
time you get to part II, it becomes abundantly clear there is a 
Hnewsecleacure called’ a district court judge. In section 26,sio0r 
example, we see that the actual composition of the district court 
is laid owt. Although the term “district court judge" is not 
defined, it is clear from its use in the bill what it means. I 
agree this is a little bit anticipatory to section 12. 


MeRmebrebehalptws | hat@wis@atiaintcomment-sWe are relerr ing 
to the Supreme Court and district court judges have certain powers 
as defined as a local judge of the High Court division. I suppose 
it should be part of the structure of the Supreme Court in an 
ancillary way. Perhaps it should be repeated in case not everyone 
reads the whole statute and simply looks at part II with respect 
to the district court. Do we specifically refer in the sections of 
part II to the fact that a district court judge may be appointed 
ge anblocal judge “of ethe Highecourt? 


Mr. oO Perkinsee No, awesdo ‘notadosthatsthere. As Mr: 
Breithaupt quite rightly points out, the function of section 12 is 
to form part of the organization of the Supreme Court of Ontario, 
and this is an office of the Supreme Court to which persons who 
happen to be district court judges are appointed. This section is 
for the benefit of the government of Canada. It creates an office 
called "local judge," to which the government of Canada appoints 
every district court judge. For that reason, I woulda submit it 
properly appears here in the Supreme Court part. 


When you get into the district court part, you are more 
interested in what the district court judges do as the district 
court rather than as tunctionaries of the Supreme Court. I would 
Hotethinklitersenecessaryrtoshavesit.inspart Il. 


Mrs Beetthaupt every well, 


Mr. Chairman: After that clarification, we will move on. 
Sections 12 and 13 agreed to. 
On section 14: 


Mesmbreithaupt -aMremChairman, yonssectionil4 we had ethe 
comments from the Huron County Law Association, among others, with 
respect to the matter of sittings when there might not be 
sufficient work to have a separate semi-annual sitting in the 
county seat and how the matter might be sorted out. I notice there 
is an amendment before us, the underlined portion of subsection 
14(3), referring to the case when there are not enough proceedings 
ready to be heard at the sitting. Is this the way the concerns of 
Huron county were sorted out? 





Hon. Mr. McMurtry: The amendment there really improves 
on the wording. It is a technical change. It does not address the 


issue that was raised by the Huron County Law Association. 
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Mr. Breithaupt: “Is it a‘fainly common ‘occurrence sthat 
there is not enough work on a Supreme Court list twice a year in a 
number of the counties that this should be a particular problem to 
be addressed? 


Hon -oMr S’McMurtrys S¥es, it wdoes., Dogyoumknowawhnere 
specifically this does happen, Mr. Perkins? 


Mr. Perkins: Yes. It does happen in Manitoulin. It 
sometimes happens in the smaller centres of eastern Ontario. 
L'Orignail comes to mind--not regularly, but it does happen there. 
It happens regularly in Manitoulin. It has been known to happen in 
Walkerton as well. There are not very many places. 


I am told by the Chief Justice of the High Court that what 
they do now, with the co-operation of counsel, is arrange that a 
judge will be made available in the neighbouring county and that 
judge in the neighbouring county will dispose of the one or two 
cases on the Walkerton list, for example. They will go over to 
Owen Sound for the trial. They are doing that now on consent of 
counsel only. The Chief Justice is of the view that it is a major 
improvement in the efficiency of the Supreme Court that he does 
not lose a judge for two, three or four days to go down and come 
back and hear, in the course of that trip, one or two cases when 
they can be accommodated in the next county in this manner. 


Mee Breithauptemy et gthesprinciplesof ,theycizeuit andere 
High Court judge sitting in the county seat is one that-- 


Mr. Renwick: The availability of accommodation suitable 
to the judge is a factor. 


Mr. Breithaupt: Yes, a certain panoply in the event 
itself, But it is unfortunate to contemplate perhaps the 
efficiency of the system compared with the traditions of having a 
sitting in the county seat, no matter how short the List, 


MreoJ. As Taylors Whethenathey need it or not. 





Mc. Renwick: The words "not enough" are so precise. 





Mr. Breitnaupt: Yes, they are not enough. Another 
cherished tradition thrown away by this government. 





Hon. Mr. McMurtry: As I said during the discussion at 
the cime of the public hearings, it is an issue that does concern 
me, I think I said at that time that [ do not quarrel with the 
principle respecting the important tradition of sittings in 
specific counties oc distcicts. As long as there is one case to be 
neacd, I do not worcy about the fact that a judge will travel to 
Goderich just to hear one case. The peesence of the judiciary, 
whethec as a Supreme Couct sitting oc as a full-time resident 
judge of the county orc provincial court, is an important tradition. 








What we ace dealing with here, of course, as we are in so 
many of these cases, ace competing rights, the rights of a 
litigant to nave the one case heard at a specific sitting in a 
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particular county or district in relation to the rights of the 
public as a whole to obtain a greater etficiency in relation to 
the utilization of judicial resources. 


Obviously, when one looks at the expense involved in a 
sitting in any particular place, the taxpayer does have an 
interest in a modest amount of efficiency. I am not suggesting we 
should be looking for the maximum etficiency because maximum 
efficiency may not always be consistent with the ends of justice, 
but in this particular case the Chief Justice of the High Court 
can make a strong case for better utilization of judicial 
resources when occasionally these sittings close by can be 
combined when there are relatively few matters to be heard. 


Plena mM 


I agree with what Mr. Renwick has said about the imprecision 
of the words "not enough proceedings," which does really involve a 
total discretion with respect to combining these sittings. 


Meee. she slay lores Iti may mot be wide enough. «<[C may 
depend upon the nature of the particular issue. It may be a single 


proceeding, but it may be a very lengthy one and essentially of 
local interest. 


Hon. Mr. McMurtry: In which case it would be combined. 


Mier en we ba Ore bak psa eit .asCOnsider athe distance 
one might have to travel to the next county town and the 
inconvenience in terms of witnesses and so on. The imprecision 
would not bother me if it were so broad as to encompass those 
extenuating circumstances, rather than being confined to straight 
numbers of cases. 


Mr. Renwick: How I justified the imprecision of the 
language to myself was that as one tries to think of any positive 
alternative, one starts down the slippery road of eliminating 
sittings somehow or other in a particular one almost by force of 
Bayle 


If a pattern were to develop of always holding combined 
sittings in one county, I think I would be very concerned, but [ 
do not know how we could avoid that, other than to have the Chief 
Justice of the High Court, who ultimately has to make the decision 
about the sittings, do it with all the factors in mind, without 
having us try to enumerate the factors involved. 


I think we have to have confidence that the Chief Justice of 
the High Court would not ignore a particular county or district 
simply on some numbers game. He would, in fact understand the 
nature of the litigation at issue in that particular county before 
making a decision with respect to it. If he were going to operate 
on numbers, then I woula be concerned, but I do not worry too much 
avpoutathe solution that bas been reached. If it turns out it is 
not adequate, we would have to consider some other way of dealing 
with it: 
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Hon. Mr. McMurtry: I think that is a very sensible 
approach. it might be wise to leave the wording as amended, but I 
am certainly quite prepared to communicate the concerns expressed 
by the committee to the Chief Justice that this not become a 
routine matter and to express specifically Mr. Renwick's comments. 
I know the Chief Justice of the High Court would certainly approve 
of the comments that have been made. I really do believe he is 
sensitive to this issue and sensitive to the traditions of these 
sittings being held. 


Mr. Breithaupt: Before any combined sitting is done, 
other than a matter on consent to perhaps get on at a certain 
earlier time, I presume the Chief Justice would contact the local 
registrar and be given some idea of the time involved. For 
example, there might only be five items, but that might take a 
full week or it might be 10 days. Who knows? 


On the other hand, if the fact that the judge was to be on 
the scene was likely to cause certain settlements to take place 
and the list collapsed, that is something we would know about only 
after the event. It must be very difficult to try to sort out 
exactly how long anything will take and, when a matter is finally 
called tor trial, whether that trial will proceed or whether 
settlement will occur at the courthouse door. 


I suppose we are each of us prepared to accept the goodwill, 
intecest and general intelligence of the Chief Justice to 
cecognize the themes and the tradition of matters being heard in a 
particular area, not only for the interest and convenience of the 
council witnesses and parties involved, but also as a matter of 
public interest that may occur because of a certain issue being 
before the courts in a certain community. 


Mr. J. A. Taylor: Mr. Chairman, I am not concerned about 
the goodwill of the Chief Justice. I am concerned that the wording 
does not cestrict the application of that goodwill by interpreting 
sufficient or enough proceedings to mean something more than one 
case, depending upon the circumstances, Would the Attorney General 
agree one case might be "enough proceedings’? 





Hon. Mr. McMurtry: Depending on all the circumstances. 








Me. J. A. Taylor: Depending upon the present nature of 
the case, 





[If that is so, then I feel satisfied with it. I just did not 
want it to restrict the judge. 


Me. Renwick: If the Attocney General is prepared to 
communicate our concern to the Chief Justice, I think that would 
be adequate from my point of view. 








Mc. Elston: May I ask a question of the Attorney General? 








If pechaps a pacticulac counsel or his client feels 
agzcileved by the tact that he may be forced to drive from Grand 
Bend Co Stractocd oe From Walkecton to Owen Sound and house his 
witnesses there foe the one particular event that he has been 


L/ 


planning for some time, what is his recourse? As I see it, there 
is no recourse for him if he feels aggrieved by the decision to 
hold a joint sitting, and that is not fair. 


Mr. sbreithaupe tHe awi Viewant ito igeticomimmith ithextrial. 


Mr. Elston: He may or may not. If you have a very large 
number of people--I presume these are the circumstances that may 
be considered. 


Hon. Mr. McMurtry: If it were the case that there was a 
major case to be heard, I would say it would be highly unlikely it 
would be just arbitrarily moved from the fiat of the Chief Justice 
without appropriate consultation with the local registrar. It is 
just not likely to happen. 


Mr. Elston: Is it not practical then to have at least 
one occasion during the year when these matters must be-- 


Hon. Mr. McMurtry: We have estimates every year in which 
these matters can be raised. 


Mr. Elston: I am not talking about estimates. I am 
talking about the question of whether there should not be at least 
One set time when a judge of the Supreme Court comes to a 
pacercular locale. 


It just seems to me it would be very easy for Manitoulin, 
for instance, never to have a judge of the High Court drop his 
books on the courthouse desk--who knows, it may happen in 
Walkerton or Goderich, which are a little closer to my home--just 
because they feel it would be a little easier to accommodate the 
justice in the Holiday Inn in Owen Sound or London. It does not 
require extra transportation by car and all that sort of stuff. 


It seems to me there is a need at least to provide someone 
with access to a way of saying, "Although this case is only one, 
it is of very real and significant importance to us in this 
locality." If the Chief Justice cannot be persuaded of that, what 
do you do? You end up going gosh only knows where, 


Hon’ Mr. McMurtry: "Again, I reiterate what I have said. 
I think the Chiet Justice is sensitive to these issues. This is a 
INatter that obviously will be monitored. I will be expressing the 
concerns you, the member for Riverdale (Mr. Renwick) and others 
have expressed in relation to this. 


In the event that, somewhere down the road, some future 
Chief Justice--I do not think it will be this Chief Justice--were 
to act in a rather arbitrary fashion to eliminate that important 
presence, then obviously I think anyone in my position would be 
very interested in amending this section to require sittings if 
there is any work to be heard. 


mo: Oa 0. 


I would hope that would not be necessary. I would hope, in 
the scheme of things, reasonable people would prevail. These 
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traditions, the importance of which I have already spoken, with 
respect to the presence of the High Court of Justice in these 
various communities are not something that should be lightly 
Overlooked or certainly should not be jettisoned in any arbitrary 
fashion. Given ‘our’ ‘discussion yal sthinksyou twi bY tf indwtnis- ws 
something on which there is a considerable degree of sensitivity 
on the part of the Chief Justice who must make these decisions. 


In the event that some Chief Justice of the future were to 
become insensitive to these important traditions and the rights of 
the individual litigants in these different areas which you have 
described, and which other parts of the province are concerned 
about, then I would think it would certainly be appropriate for 
the Legislature to amend this section and to narrow, if not 
eliminate, the broad discretion which we are proposing at the 
present time. 


I think the very fact that we have had this discussion will 
be helpful for the record. 


Mr. Chairman: There being no further discussion on 
section, shall section 14, as reprinted, carry? 


Section 14 agreed to. 
On seccion’ 1): 


Mr. Chaicman: Any discussion on section 15? 





Mr. Renwick: I just have one question on it. I believe 
there is only one reterence in the act to prerogative writs, and 
yet it is the Divisional Court, basically, that deals with those 
applications. Could the minister or his advisers take me through 
to indicate where the Divisional Court receives its jurisdiction 
to deal with prerogative matters? 


Hon. Mr. McMurtry: Under the Judicial Review Procedure 





Act. 


Mr. Renwick: It comes under that act, so we are not 


— 


touching the Judicial Review Procedure Act which confers almost a 
Separate head of jurisdiction on the Divisional Court. 








Mr. Breithaupt: There were comments from the group made 
by the Advocates’ Society with respect to section 15, They cefer 
generally, in the letter to Mr. Elliott, to the items of a lump 
sum, an order based upon the findings of the jury; and there were 
other matters to which they referred, 





Me. Beeccoft: Yes, 





Mr. Breithaupt: How were they resolved? 





Mr. Beecroft: With respect to one oc two of them the 

i aes 2 a. 4 ; 
Advocates Society agceed that no change was necessary, Two 
changes in the reprinted version stem from those discussions. 


i 


Mr. Chairman: There be no further discussion on section 
15, shall section 15, as reprinted, carry? 


Section 15 agreed to. 

On section 16: 

Mr. Chairman: Shall section 16, as reprinted, carry? 
Mr. J. A. Taylor: Is there just the one amendment? 
Mr. Chairman: Yes; the one that is underlined. 


Mr. Renwick: Again, just as a matter of curiosity, where 
does the Divisional Court sit other than in Toronto? 


Mr. Beecroft: Ottawa and London. 
Mr. Renwick: Ottawa and London. 


Mr. Beecroft: I think there are sittings every year in 
Ottawa and London, and it sometimes sits in Thunder Bay. 


I am not sure about Hamilton. Most of the time, the 
Pivistona hGourtesitsrinmeloronto, ebut, it doesi occasionally: sit 
elsewhere. 


Mr. Renwick: I asked that just as a matter of 
information. 


Mew Chairman: eonave Ssectionsl6ccarny ? 
Section 16 agreed to. 

Sections 17 and 18 agreed to. 

On section 19: 

Mr. Chairman: Shall section 19 carry? 


Mr. Renwick: I think section 19 should not pass without 
the comment that this leads later to the repeal of the 
Constitutional Questions Act, and of course this is a most 
important provision of the bill because, particularly latterly, it 
has been used on a number of occasions and likely will continue to 
be very important. The Constitutional Questions Act always had an 
ambiguity in the title that the Lieutenant Governor in Council 
could refer any question of any kind. 


Mr. Breithaupt: It would have to be done under that 
heading, even though it was not a constitutional question. 


Mr. Renwick: Even though it was not a constitutional 
question. 


Mc. Chairman: Is there any further discussion on section 
19? Shall section 19 carry? 
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Mr. Renwick: Just before we leave section 19--I do not 
want to prolong it, because I know it is a difficult question and 
so on--has there been any problem with respect to standing under 
that act? The court generally holds a session to determine who is 
in interest and who has standing. It has been my sense they have 
been more open than closed on the question of granting standing. 


Hon. Mr. McMurtry: Yes. As you know--in all matters that 
I can think of--there is fairly extensive newspaper publication of 
the fact that the reference is being made and inviting parties, 
who have a direct interest, to apply toc standing. You are quite 
correct, Mr. Renwick, in stating the court has been quite open in 


this respect. 
Mr. Renwick» 4l,amehappy...Mrc ..Chaicman.,. 
Mr. Chairman: Thank you, Mr. Renwick. 
Section 19 agreed to. 
On section 20: 


Mr. Chaicman: Is there any discussion on section 20? 
Shall section 20 carry? 


Mr. Renwick: Just a second here. Do the masters have an 
association of their own? 


Hon. Mr. McMurtry: I am not aware of any association. 
Obviously, they meet together in a body faicly frequently, most of 
the masters being located, as you know, in Toronto. We now have 
masters in Ottawa and in London, but I do not believe they have 
any formal association. 





Mc. Renwick: Has there been a view expressed by the 
masters on this question as to whether contributions ot portions 
of tneic salaries to the benefits is of concern to them or not? 








Hon. Mc. McMurtry: I have heard of none. 





Mr. Renwick: None, Thank you. 








Mr. T. P. Reid: Is this an appointment for life? 





Hon. oMr... McMurtry :!Yess, unGidethe agesoiehd. 








Mr. T. P. Reid: They can only be removed for cause, then. 








Mc. Renwick: I have a funny feeling ana-=- 








Mc. Chaicman: Shall section 20, as reprinted-- 








Mr. Renwick: Just a second. As I take it, the only way 
in which they could be temoved from office, Mr. Reid, would be by 
an address at the assembly. 





Hon, Me. McMurtry: Yes, The same provisions apply as 


Ce 


for the cemoval of a peovincial court judge, 








woulda 
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Mr KRenwieks Of a provincial -judge. 


Hon. Mr. McMurtry: The procedure is quite elaborate and 
comprehensive, and does provide a very significant degree of 
independence. 


Mr. Elston: Would a person with a policy similar to that 
of Brian Mulroney be able to remove these people? 


Hon. Mr. McMurtry: I have not the faintest idea what you 
are speaking of, Mr. Elston. 


Mr. Chairman: What policy? 

Shall section 20, as reprinted, carry? 
lt 2 0 Varonrs 

Section 20, as reprinted, agreed to. 

Sections 21 and 22 agreed to. 

Onysection/ 23: 


Mr. Renwick: Are those investments under section 3 of 
the Financial Administration Act? 


Hon. Mr. McMurtry: Yes. As you know-- 


Mr. Renwick: That is a very restricted list. 


nou. evr MeMurecy se Amvernyerestricted List, yes. 


Mr. Renwick: I can look it up if I need to. Which trust 
company is employed at the present time? 


Hone Mee Michurtr ye iL do not know. 


Mr. Renwick: Is it just one trust company or more than 
one? I bet it is National. 


Hon. Mr. McMurtry: We could find that out for you. 


Mr. Renwick: Maybe you could inquire at some point, 
would you, out of curiosity? 


Section 23 agreed to. 
Section 24 agreed to. 
On section 25: 
Mr. Renwick: There was a serious omission in the 
original bill which was reprinted to now include criminal courts 


and courts of general sessions of the peace. 


Section 25 agreed to. 
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On section 26: 


Mr. Breithaupt: On section 26 we had that comment made 
to us with respect to the size of regions, presumably for the 
convenience of the solicitors and other parties involved, with 
respect to travel in dealing with a case that might be heard 
somewhere else. Could someone inform us of what the regions are 
now and does the pattern within each region allow for some sort of 
circuit travel which balances up the work load between one county 
and another, or one district and another as it now will be? 


Hon. Mr.” McMurtry: We "areerecably~at "qurceva prerimimary 
stage. This is a proposal that has been made by the county court 
or the district court judges because ot the desire to create 
regions in order to share the work load more equitably. We have 
attempted to provide the legislative framework within which some 
of these proposals will be developed, but I think it is fair to 
Say we are still at the early embryonic stage. 


Mr. Elston: Again, once this provision is put into 
place, what cedress would a locale have if they did not 
particulacly care for the growth of the embryo? 


Hon. Mr. McMurtry: You mean in relation to the actual 
geography that might be included in the region? 





Mrs SE etons = fhat 1s. rence. 


Hon. Mr. McMurtry: They would have the normal 
interaction that occurs in relation to the administration of 
justice, because it is the Lieutenant Governor in Council who must 
establish the cegions. Our view is that the mini-circuits, if you 
want to use that term, ace something the judges themselves will 
want to develop, because it really is the responsibility of the 
chief judge to assign judges if they are going to be sitting 
outside of theic normal jurisdiction or bailiwick. 








Mc. Beeitnaupt: Will he have the opportunity to do that 
now without question as to a person who may feel that he or she 
was appointed solely for one area? 








Hon. Me. McMurtry: Yes. Tnat is one of the reasons we 
are very supportive of the proposal that came from the judges that 
it be called the district court of Ontario as opposed to 
maintaining the appeacance that each judge is only assigned to a 
specific county or district as was mentioned by the member for 
Kitchener (Mr. Breitnaupt), because we think this is highly 
desicable to equalize the work load. 








Mr. Elston; [s it a major problem now chat judges just 
do not wish to move themselves from one place to another? Is that 
wnat you ace saying? 








Hon. Mr. MeMuc try: Some judges are quite reluctant, yes, 
but [I think-=-- 








Me. Elston: A vast number? 





Zo 


Hons’ Mr... McMurtry: Iv cannoti#say whether it» is avlarge 
number because most of the judges are very co-operative. I think 
the great majority of judges in the county and district courts are 
very co-operative with respect to helping out on other areas, but 
there are some judges who believe very strongly that they are only 
appointed to a specific locality and their responsibilities lie 
within that area and that area alone. 


Mrip Je AS Oiayloren i his® section asstorethesmobility,of 
judges. 


Hon. Mr. McMurtry: A greater degree of flexibility, yes. 


Mr. Elston: It provides the chief judge with a little 
more leverage to decide, in other words? 


HON. ce eCMULELY sr Les. 


Mr. J. A. Taylor: Free movement of judges throughout the 
province. 


Mr. Elston: We are not freeing any of the judges. We are 
freeing the Chief Justice, which I believe is probably more 
appropriate. 


Section 26 agreed to. 
Sections 27 to 30, inclusive, agreed to. 
On section 3.1L: 


Mr. Renwick: Wait a minute now. You cannot leave the 
room. 


Mr. MacQuarrie: We are calling most of these Renwick 
amendments. 


Mom Renwick sl feyouedo: not mind, 1@am > not) trying* to 
reopen anything but I wanted to ask who appoints the chief judge 
of the district court. Is that a federal appointment? 


Hon. Mr. McMurtry: Yes. Ottawa. 


Mr. Renwick: My only other comment on section 31 is that 
I am delighted the judges of the district court do not feel they 
need the capacity to delegate their responsibilities and are 
prepared collectively to assume the responsibility for making 
their recommendations to the Attorney General. 





Mec. ne baylore.. that) Gemwhy*1 t carraies=- 


Mr. Renwick: I just wanted to let you know I had noted 
that, and I may say we will not entertain an amendment in the 
House on that section. 

Section 31 agreed to. 


Sections 32 and 33 agreed to. 
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Section 34, as reprinted, agreed to. 
bi S0eaem: 
On section 35: 


Mr. Breithaupt: MreSeChairmang@tnes; contempt oigcoure 
theme is referred to in section 35. Is this section likely to be 
changed by some of the proposals of the Attorney General of 
Canada, the Minister of Justice, or is this a general wording 
wnich would stand however the particulars are defined? 


Hon. Mr. McMurtry: The federal proposals, as I 
understand them, deal with contempt in the face of the court. We 
are dealing here with the wilful contempt of or resistance to its 
process, rules or orders. Would that not include contempt in the 
face ot the court as well? 


Mrs iMacQuarcie:. do thinktatywould. 


Me. Beecroft: The federal proposals deal primarily with 
discupting judicial proceedings. 


Mr. Breithaupt: So we are dealing with them before the 
decision, as opposed to this section, which is dealing with 
something after the decision. 





Mr. Beecroft: That is right. The federal proposals 
specifically avoided dealing with contempt powers or contempt of 
the court order, enforcing the court order. 


Section 35 agreed to. 
On section 36: 


Mr. Breithaupt: Again, the Adyvocates' Society matter has 
been resolved? 








Mr. Beecroft: The same changes that were made to section 
15 have been included in section 36. 














Section 36, as reprinted, agreed to. 

Section 3/ agreed to, 

On section 33: 

Mc. Breithaupt;: Me, Chairman, if there are no comments 
with cespect to part III then that entice area can carcy. I have 


nothing pacticulae with cespect to the jurisdictions or 
proceedings in the unified family court. 











Since we are effectively repeating what has developed in the 
Hamilton-Wentwocth experiment, this is now being put into a 
fecamework and possibly other jurisdictions may develop along this 
same way, Unless thece ace some additional comments, I am prepared 
to allow that area to carry. 
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I would appreciate hearing, though, from the Attorney 
General or his staff as to whether any changes as a result of the 
Hamilton-Wentworth experience have led to amendments internally, 
just so that we would have those highlighted for us in case we 
have occasion at some time in the future to consider other areas 
to be dealt with in this same way. 


Mr. Renwick: I have two or three. Perhaps you would not 
mind going through them one by one. 


Section 38 agreed to. 
Sections 39 and 4O agreed to. 
On section 4l: 


Mr. Renwick: Perhaps I may just ask what the Attorney 
General's intentions are with respect to expanding the unified 
family court system. Are you still simply, at the moment, viewing 
the single, united family court as an experimental court, or is it 
advanced to the point that you are considering establishing such a 
court in other areas? 


Hon. Mr. McMurtry: We think the experiment has 
progressed beyond what can be regarded as simply an experiment or 
a pilot project for this reason: we have incorporated the court in 
the Courts of Justice Act as we recognize it as a permanent 
feature now. We would like to expand the unified family court 
concept to other areas of the province, but we would like to do it 
pursuant to a constitutional amendment. 


We believe the present manner of appointing judges to the 
unified family court as it exists in Hamilton-Wentworth is 
undesirable in relation to expansion into other areas of the 
community. This whole issue of section 96 is quite a lively issue 
within the ranks of the judiciary and bar, particularly across the 
country. As a matter of fact, at the midwinter meeting of the 
Canadian Bar Association which took place at Whitehorse last week, 
the Deputy Attorney General of Ontario sat on a panel--he gets all 
the great trips-- 


Mr. Breithaupt: Some go north, but some have to go south. 


Hon. Mr. McMurtry: --to deal with this whole section 96 
issue, 


As I nave said on other occasions, we are very disappointed 
that the federal government fundamentally reneged on what came 
pretty close to a commitment several years ago to amend section 96 
to allow provinces to create unified family courts at the 
provincial court level, but the whole issue of section 96 
jurisdiction is currently under discussion and review. 


The concern is the provinces should not be encouraged to set 
up tribunals to deal with matters that have been traditionally 
dealt with in the courts. There are concerns, which we think are 
relatively unjustified, that an amendment to section 96 could open 
the door to the creation of a plethora of administrative tribunals 


to deal with most aspects of civil litigation under the auspices 
or the jurisdiction of the tribunal as opposed to the court. 


We think a unified family court can be established in such a 
way tncrough an amendment to section 96 to alleviate any of the 
concerns people might have in relation to establishing these 
provincial tribunals to take over most of the civil litigation. 
Unfortunately, the section 96 debate in the context of the unified 
family court has been caught up in the broader issues of section 
96 jurisdiction, such as the issue of the residential tenancies 
tribunal, which I know is of great interest to the member for 
Riverdale. 


I do not think we are going to have a resolution of the 
unified family court until we have a greater resolution of the 
section 96 issue in general. I think it is fair to say this leaves 
us in the position where any expansion of the unified family court 
beyond Hamilton is on hold at this time. 


Mr. Renwick: I have no questions up to section 43, Mr. 
Chairman. 


Section 41 agreed to. 
Section 42 agreed to. 
On section 43; 


Mr. Renwick: On section 43, my comment relates to the 
representation trom the Committee for Fair Revision ot Family Law 
in Ontario and the evident concern which was expressed about the 
phrase, "resistance to its process, cules or orders," and the 
extent of the fine. 


That matter has not been dealt with since the time we heard 
that representation. I assume it is going to stand until such time 
as we see the amendments to the Family Law Reform Act. Is that 
correct? 


11 340.a ms 


Hon. Me. McMurtry: Yes. The Advocates' Society also 
addressed their attention to this issue and we are content with 
our explanation. The particular group that appeared before this 
committee had concerns perhaps not totally warranted, or even 
waccanted at all, in the context in which they were presented, 





Me. Bceithnaupt; If the Family Law Reform Act is amended, 
will this particular subsection at least be included in the 
variety ot considecations, so we are all awace that if there are 
some changes, it may be that Furcthec considecation with cespect to 
subsection 43(2) will also have to appeac on the checklist of what 
is being considered? 








Hon. Mr. McMurctcy:, 1 would think so. Yes. 








Section 43 agreed to. 
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Sections 44 and 45 agreed to. 
Section 46, as reprinted, agreed to. 
On section 47: 


Mr. Renwick: This is the first reference we have had in 
the proposal with respect to the youth court for the purposes ot 
the Young Offenders Act. That clause establishing the united 
family court as the youth court will be repealed on April 1, 1985, 
when the 16- and 1/-year-old young offenders come under the Young 
Offenders Act, as such. 

The Young Offenders Act states that the youth court means "a 
court established or designated by or under an act of the 
Legislature of the province, or designated by the Lieutenant 
Governor in Council, as a youth court for the purposes of the act." 


This is obviously an interim arrangement ana perhaps the 
Attorney General would comment on the question of jurisdiction and 
whether or not this court meets the requirements of a youth court, 
as envisaged by the Young Offenders Act. 


My second question, so that I will not delay it too long, 
is: should the Young Oftenders Act, Canada, be included in the 
Pist’setsoutein thesschedule to thisipart ILi?ol thought it 
probably shoulda. 


HOW. Sree MeNUGcEry sary ceemBUERnOGEberore Aprilylj_ 1985.40r 
now, yes-- 


Mr. Renwick: Because it could be in force at the end of 
this month. 


Hon lire MeMurtry: Yes, @lesee what? you! mean. 


Mr. Renwick: I do not pretend to be an expert on all the 
background of the Young Offenders Act, but I had the sense from 
the reading I have done that the intention was, in some way or 
other, to segregate youth courts from other courts. 


If this is simply a transitional provision, I do not think 
we need tarry on it, but I would be interested to know what the 
intentions of the Attorney General are, since April l, 1985, is 
not very far away. 


Hon Were eMeMurtr yes Ie Chink te isiairs:tovsayethat? the 
issue is still being debated as to the identity of the judges to 
be designated as the youth court for dealing with the 16- and 
17-year-old offenders. 


Mr. Renwick: And the facilities? 


Hon. Mr. McMurtry: And the facilities, in relation to 
the ministries of Community and Social Services and Correctional 
Services. So there has been no decision made in relation to which 
court would be designated as a youth court for the 16- and 
l7-year-olds. 
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Mr. Renwick: Is this mainly because of the funding 
arguments that are still outstanding between the federal 
government and the provincial government? 


Hon wtMri. (McMurtry sethae 1s lonlyeparit toLeit a0 fl rcotrse- 
that is a matter of some concern to us, but the issue as to 
whether or not family and juvenile court judges, as they are now 
known, should be designated as youth court judges tor 16- and 
l17-year-olds, as opposed to provincial court criminal judges, is 
an issue which goes somewhat beyond the issue of funding. 


Mr. Renwick: At least for the time being, I take it the 
jurisdiction with respect to young otfenders is with the Ministry 
of Community and Social Services for those who are responsible 
under -- 


Honz, Mr. McMuritr yoiforutthose upto age 16, yes: 


Mr. Hodgson: Do you think the present family court 
judges will be carrying on the young offenders court? 


Hons Mn. McMur tay ites, they tare designated sac vasvouln 
court for the young offenders up to the age of 16. As of April l, 
1985, when the 16- and 1/-year-olds will be regarded as youthful 
offenders as opposed to adult offenders, the decision is still to 
be made as to which courts will be designated as the youth courts 
for the 16- and 1/-year-old offenders who, up until April 1, 1985, 
will still be dealt with in the adult courts. 


Mc. Hodgson: How many new judges do you think it will 
take to handle that in the province? 


Hon. Mr. McMurtry: It really depends on whether we 
utilize both the provincial court criminal and provincial court 
family divisions. If we ace only to designate provincial court 
family judges as judges to preside in the youth courts for the 16- 
and 1/-year-olds, this obviously would involve a relatively 
Significant number of additional appointments. I am sorry I cannot 


give you any actual ball=-park figures as far as the numbers are 
concerned, Mr. Hodgson. 


Me. MacQuarrie; There may be some transfers. 


Hon. Mc. McMurtry: Yes, that is certainly a possibility. 








Mc. Breithaupt: Would you foresee a separate division 
being created at this point? Is that one of the options or is it 
moce Likely that all the family court judges and some of tne 
eciminal court judges will jointly nandle tnis new area of 
cesponsibility? 











Hon. Mr. McMurtry: I think that is more likely. 
Section 4/7, as teprinted, agreed to. 


Section 48 agreed to, 
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On section 49: 


Moe GEston-gut ehtMburnsmout. Chat ithe) unified, fani ly 
court does decide to put in a conciliation service, I believe it 
would be of some benefit. 


Hon. Mr. McMurtry: We have one in now. 
els 5O <a.m. 


Mr. Elston: If there is an expansion or whatever; once 
they make the decision, I presume the funding is made available. 
Are they required to work to their best efforts to maintain their 
own internal workings of that conciliation service? 


Mr. Perkins: In response to that question, the 
conciliation service as it now operates in the unifiea family 
court operates with two staff persons who are part of their staff 
complement. 


Their role is not to engage in counselling and not to engage 
in any sort of extensive mediation between the parties because it 
is obvious they would be swamped if they attempted to do that. 
They operate as a clearinghouse for referrals out and so it is 
possible for us to maintain the service on that basis in the court 
with a couple of staff persons. 


If there were to be expansion, the whole structure of 
mediation or conciliation would be looked at again to see how the 
service could be best be delivered. 


Mr. Elston: It is not what I was anticipating by the 
words “conciliation service."' They are not going to be sitting 
down and doing a lot ot intensive work trying to find a common 
ground; they are actually referred when matters for common ground 
may have already been struck between the parties. 


Mr. Perkins: It depends on the case. If they feel there 

is a chance of hammering out an agreement in a relatively short 

time--and I do not mean in an hour and a half, I mean in four or 
five hours--they will do it, but if it appears it will be a long 
and protracted process cequiring the assistance of counsellors, 

psychologists or psychiatrists, then they refer it out. The most 
difficult ones get referred out. The relatively straightforward 

ones get handled in-house. 


Section 49, as reprinted, agreed to. 
On section 50: 


Mr. Chairman: Mr. MacQuarrie moves that section 50, as 
Printed insthe original bill, be deleted. 


Motion agreed to, 
Section 5l agreed to. 


On section 52: 
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Mr. Renwick: Mr. Chairman, I would like to know why we 
Cannot just simply delete the words, "even though they alter or 
conform to the substantive law'' from subsection 52(1) in view of 
the addition of clause l(a) to the bill. It seemsifsuchwani odd 
phraseology that it strikes me that we would accomplish what we 
want to accomplish by the addition of clause l(a) without having 
those words in subsection 52(1). 


Hon. Mr .sMcMurtays There ous ya fiver velene thy ghistoryvete 
this« 1 -Lostecountsofuthesduaftswatterst teeAbs hrdratG sebuG Mr’: 
Perkins could assist us as to the very significant history in 
relation to this particular section. 


Mr. Renwick: If there has been a significant history to 
it, I will leave it to somebody else to work out the 
interpretation question, but it does seem extremely odd to have 
those words in there. 


Mr. Perkins: If the committee would like to hear a very 
brief history, I would be happy to give it. The very brief history 
Ls ‘this: 


The rules of our courts today contain a great deal of matter 
that is not procedure or practice but is substantive law. For 
example, there are certain rules that deal with the admissibility 
of evidence, whether it be in the form of affidavits or proof of 
facts on a reference; small points like that, which are 
nevertheless substantive. There are many other examples. 


It is not sufficient to have cule-making authority for 
practice and procedure only. That is why there is a reference to 
substantive law. Some of the rules of the courts alter the 
substantive law in making, for example, hearsay evidence, 
information and belief admissible in an affidavit. Some of the 
cules merely repeat or confirm or, as the bill says, conform to 
what is the common law. So they in a sense codify it. 


That is why you have those two expressions there, There were 
extensive discussions with Mr, Justice Morden and the other 
members of his subcommittee in acciving at just the right way of 
expressing it. 


Mr. Renwick: It is an excellent presentation. 








Mr. Chairman: Shall section 52, as reprinted, carry? 








Mr. Renwick; [I do not know where the schedule comes, but 
cthece should presumably be an amendment to the schedule. 








Section 52, as cepcinted, agreed to. 


Mr... MacQuarrie:;) move }that ethe schedule jtoepart ill, 
the prodigious part of the bill-- 








Mc. Beeitnaupt: Would you add as well that the Young 
Offenders Act oft Canada be added to the schedule, as I believe it 
snould be? 








a2) 


Ma. riICMUBCry yeberhapseiLt should (be in place of ‘the 
Juvenile Delinquents Act of Canada, as suggested by Mr. Renwick. 


Mr. MacQuarrie: Okay, I move that the schedule to part 
III substitute the Young Offenders Act of Canada for the Juvenile 
Delinquents Act of Canada therein. 


Mr. Chairman: Does the committee agree? Agreed. 
Shall the schedule, as amended, carry? 

Schedule agreed to. 

Section 53 agreed to. 


Mr. J. A. Taylor: I gather in some of these sections you 
are grandfathering existing situations. 


Mr. Renwick: Is it not funny? I thought there was 
another provision that permitted them to act in such capacities. 
We will come to it at some point in time. 


On section 54: 


Mr. MacQuarrie: This is the question that came to my 
mind essentially. Does the “except as authorized by the Lieutenant 
Governor in Council" wording contained in subsection 54(1) permit 
them to act as an arbitrator or conciliator, as the case might be? 


Hone In JMCMuntny: Yes 


Mr. MacQuarrie: So we are not taking away a possible 
valued component of the arbitration or conciliation process. Up to 
this point in time then, I assume it was the Attorney General who 
gave consent to act, rather than the Lieutenant Governor in 
Council. 


Mr. Renwick: How does this operate again? Provincial 
judges will cease to act as arbitrators or conciliators, is that 
correct? 


Mr. Perkins: Generally speaking, they will. The old law 
was that they had to obtain the Attorney General's consent to act. 
There are one or two who have that permission now. 


Mie Dee lLUnaupe a lhabaits. oan sOneOing scOnsent (Or one for a 
particular thing? 
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Mr. Perkins: It is an ongoing permission. So those one 
Or two who have that consent need not get the new consent of the 
Lieutenant Governor in Council. The old one continues to operate, 
so for anyone in the future who wishes to act in any manner other 
than a judge, the permission of the Lieutenant Governor in Council 
will be required. That could be for conciliation, or arbitration. 
It coula be to head a royal commission. 


BZ 


Mr. Breithaupt: But we can expect these matters will be 
somewhat more rare in the future-- 


Mr J. A. Tay lonely guessamone spec riice. 
Mr. Breithaupt: Yes,,-and more sspecificias welll. 


Mr. Perkins: Yes, to both. It has been pointed out 
recently that there is a problem in public perception of the 
status, independence, impartiality and so on of a judge who is at 
the same time engaged in some other venture. There will be 
increased scrutiny brought to bear whenever one of the judges asks 
for permission. 


Mr. ‘Breithaupt: ‘Whem they were sitting jimithese 
particular matters, were they receiving additional fees or other 
financial benefits as an arbitrator or a conciliator? 


Mr. Perkins: I do not have information on that, other 
than assumptions that they were. I know there is at least one case 
of a provincial judge who was permitted to maintain a private law 
practice. There was no question that the judge was receiving fees 
from the private law practice. We assume those who were doing 
arbitrations were also receiving fees. 


Mrs Brelthaupt. Wildl tthate bevel Fecoively a brouctmatouan 





end? 


Mc. Perkins: It will certainly receive scrutiny. The 
Lieutenant Governor in Council has the discretion. 








Hon. Me. McMurtry: I cannot imagine except for the fact 
we have two part-time judges who go back to the 1960s that this 
would happen. It would not be my policy ever to provide for 
compensation or ever to recommend to the Lieutenant Governor in 
Council compensation over and above what they receive as 
provincial court judges. 


Mr. MacQuarcrie: Outside of expenses. 


Hon. Mr. McMurtry: Yes. 








Mr. Breithaupt: That is agreed. 





Me. Renwick: [ do not understand why we preserve it so 
carefully for the Supreme Court judges and district court judges 
and remove it, at least inferentially, from the provincial judges. 
I notice in subsection 1LOL(1), we specifically reserve-= 








Me. Beeithaupt: I guess it is because we want to get out 
of that business, 








Mc. Renwick: =-all of that permissive authority. Yet, we 
take 1t away, as they say in Feench, from the provincial judges. 
Is tnece any parcticuiac ceason for making that vecy clear-cut 
distinction between tne two Levels of the judiciary? 








Hon, Me, McMurtry: [ cannot really think of any-- 








Ee 


Mr. Breithaupt: Except that you want to get out of the 
business for provincial judges, whereas the royal commission of 
inguiry tor Supreme Court judges continues to be one of the 
ancillary opportunities or functions or responsibilities of a 
person in that position. 


Mr. Renwick: I do not have a problem with the commission 
of inguiry. I was thinking more of the roles as conciliator, 
arbitrator’ or referee.”~I do not have any particular objection to 
it. I just do not know why provincial judges are treated in a 
different way than judges of the Supreme Court or the district 
Sour t: 


Hon. Mrs MeMurtry: As®¥iPunderstand it;"the wording isa 
little aifferent, as we have already suggested, because of the two 
remaining part-time judges, but under subsection 54(1) a 
provincial court judge can be authorized by the Lieutenant 
Governor in Council to do precisely what is contemplated by 
subsection 101(1). The difference being, I guess, that in 
subsection 101(1) it must be authorized by an “act of the 
Legislature,'' whereas under section 54 we can do it by order in 
eouncil. 


So, I guess it can be said that section 54 actually provides 
a greater degree of flexibility in relation to the availability of 
provincial court judges to take on duties such as Judge Beaulieu 
did in relation to his inquiry into vandalism and as Judge Rosalie 
Abella did in relation to the access to legal services for the 
disabled. 


Section 54 agreed to. 
One sections. 


Meo Breithaupt: l@ is interesting that in section” 55° we 
have these three blocks of people depending upon their 
appointments. How many are there in each of these categories, 
generally speaking, not perhaps the actual number? Are there, for 
example, a number who are yet to approach 75 who were appointed 
those many years ago? 


Hon. Mr’. McMurtry: Only one. 





Mr. Breithaupt: Back in the days of a Liberal 
government, it would appear, if it is July 1, 1941. 


Hon. Mr. McMurtry: Yes, there still is one provincial 
court appointment made during Mr. Hepburn's tenure. 


Inter jections. 


Mr. Breithaupt: Otherwise, as judges move through these 
categories, is there a practice to continue-- 


Mee ene lay lor: Grandtather ? 


Meeebrelthaupes Oh, 1 am®sure™ chey are probably all 
granafathers. 
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Is there a practice to ordinarily continue on a year-by-year 
basis, or is this becoming less used? It may be very hard to make 
a general comment on that, I suppose. I was just wondering how you 
are using the older, longer-serving members of the bench, whether 
they are being used into these higher ages, or not. 


Mr. Beecroft: Mr. Chairman, I can provide some 
information on that. I believe there are 12 judges who sit 
peimarily on the criminal division who are beyond retirement age 
and who are continuing on an annual basis with the consent of the 
chief judge. In the family division, at the present time, there 
may only be one judge out of 230 provincial judges in total. So, 
there are a small number of judges who do continue on a part-time 
basis after retirement. 

Mr. Chairman: Is there anything further? 

Mr. T. P. Reid: Are we going to get any more judges? 

Hon. Mr. McMurtry: I see no reason not to. 

Me. Renwick: Murray Elston looks eligible this morning. 


Mr. T. P. Reid: Is a shortage of judges not part of our 
problem? 


Me obit eithbaupt;: ihateMurray Elstonewiltebevet tele. 
Mr. T. P. Reid: It surely has not come to that. 
Section 55 agreed to. 
Section 56 agreed to. 
On section 57: 
Mr. Renwick: It is my understanding that the process 
means that no provincial judge can be cemoved from office unless 


the last stage in the proceedings is an address of the assembly 
and an order of the Lieutenant Governor. 





Hon. Mr. McMurtry: That is certainly my understanding. 


Mr. Renwick: So any judge or any master who is going to 
be removed, would have to be removed by an address of the assembly. 





Hon. Mr. McMurtry: Yes. 


Mrs MoMurtry: Has it ever been done? 











Hon. Mr. McMurtry: We we have nevec had that provision 
before, 








Mc. Renwick: Oh, I thought it had been in the revised 
statutes, Is that a hew provision? 
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Hon iipe OMUnli yee wesbave Deenraple Lo doe it bysorder 
mnecounell. 


Mr. Renwick: Up until this provision--and now it 
requires to be addressed by the assembly. 


HOO, ithe CuUneE ycmmres, Wwe CcOULdTGOr LEY by Order’ in 
council after a recommendation by a Supreme Court judge following 
a public inquiry, but we have gone this additional step to still 
involve the Supreme Court judge and a public inquiry and also to 
require the vote ot the assembly. 


Mr. Breithaupt: Yet that pattern has not, even as we 
have seen, been used in recent years. When was the last time that 
an order in council was necessary, rather than-- 


Hon. Mr. McMurtry: There was a judge in Ottawa, and we 
went to an order in council. I recall the case very well. I am not 
going to mention the judge's name, but it was a provincial court 
judge in Ottawa who went through a public inquiry before Mr. 
Justice Robbins, who recommended his removal, and an order in 
council, as I recall, was passed. 


There is a possibility that ne resigned following the 
recommendation before the order in council passed. My recollection 
is that we actually did pass an order in council. 


Mr. Renwick: Subsection 57(2) would be the one occasion 
where we could avoid the cabinet and go directly to the Lieutenant 
Governor. 


Hono we MCMurtny: ay ec. 


Mr. Renwick: Plant the seeds of revolution. 
Section 5/ agreed to. 
On section 58: 


Mr. Breithaupt: On section 58, again the Advocates' 
Society has several points. It would appear that the matter with 
respect to the Associate Chief Justice was not included, and the 
other comment with respect to individuals not, of course, 
participating in proceeds involving complaints against themselves 
would have been, to me, rather self-evident. 


Hon. Mr. McMurtry: I am sorry, the second part of your-- 

Mr. Breithaupt: The comment about the chief judge or the 
senior master not participating in proceedings involving 
complaints against themselves, which I thought would have been 
rather obvious. 

Mr. Beecroft: The Advocates' Society agreed with that. 

Mr. Breithaupt: On this matter of adding the Associate 
Chief Justice, is there any reason why you have not bothered--that 
is not the right word--why you have not done something? 
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Hon ..-Mr.s. McMurtry yihism@is lagpolicysmatter. fonesbe 
ministry and myself. We did not have any discussions that I am 
aware of with the Aavocates' Society. 


There is no question but that the Associate Chief Justice of 
Ontario ranks very high in precedence, and the particular 
Associate Chief Justice of Ontario is a very distinguished member 
of the judiciary. The difficulty is in maintaining a balance 
between the provincial court judiciary and the Supreme Court 
judiciary. It is a very delicate balance. 


I think in some provinces, for example, the provincial court 
judiciary have resisted the involvement of any other judiciary. In 
other words, they have taken the position that when it comes to 
disciplining members of the provincial court judiciary, the senior 
members thereof, plus any other appointees such as the treasurer 
of the province's law society or other lay appointees, should be 
quite sufficient. 


They have resisted the involvement of other courts, while we 
have gone the opposite route and we have tried to maintain quite a 
delicate balance and also a manageable balance. 


While a good deal could be said for adding the Associate 
Chief Justice of Ontario--a very legitimate argument could be made 
out for that--it becomes a little difficult when one says: 'We 
should add the Associate Chief Justice of Ontario but not the 
Associate Chief Justice of the High Court. If we add the Associate 
Chief Justice of the High Court, why not the associate chief judge 
of the other provincial courts or the associate chief judge of the 
districtrcotct?. 


I might say that the chief judge of the district court will 
be for the first time a member of the Ontario Judicial Council. 


Mr. Breithaupt: With respect to the two other persons, 
the two lay appointees, who are the persons at the moment? 





Hon. Mr. McMurtry: Bishop Arthur Brown and Dr. Lita-Rose 
Betcherman. Both ace very distinguished people. Dr. Lita-Rose 
Betcherman is a distinguished autnor and has done a great deal in 
the area of Labour relations. She is a former member of the 
Ontario Human Rights Commission, 








Mc. Renwick: I am not proposing that you should change 
it now because you have obviously made a policy decision about it, 
but the concern which I had, particularly in relation to your 
comments about balance, is the quorum provision. 





It is such a celatively small council and if the majority is 
co have the capacity to exercise all of the jurisdiction and 
powers ot Chat council, it does run a little bit contrary to your 
view about the balance that is there, because in theory none of 
the representatives of the highee courts could be present when it 
was exercising its functions. 


It I add up the actual numbers corcectly there ace nine, 
with the possibility of LO if the senior mastec is there. A quorum 


Si 


where there are nine persons--as there are likely to be in most 
cases--would then be five. 


I can understand the delicacy of some of these questions as 
between the various levels of the court, but I think the judicial 
council would be significantly improved if the Associate Chief 
Justice of Ontario and the Associate Chief Justice of the High 
Court were added to increase the numbers to maintain an element of 
balance if the quorum question arose, so that there would always 
have to be--if my mathematics are correct--the assurance of a 
representative of the higher courts on the judicial council for 
provincial judges. 


I recognize the numbers that are involved in it, but it 
seems to me to be quite important to have at all times as part of 
the quorum at least one, if not more, of the representatives of 
mene High Court or “of the=district: court on the’ judicial’ council 
for provincial judges. I thought the simplest way to do that would 
be to add the Associate Chiet Justice of Ontario and the Associate 
Chief Justice of the High Court. 


be: 20 p.m. 


Hometine MeMuctny: (xceptwthaG Vethink jthat? tilts the 
balance very significantly away from the membership of the senior 
judges of the provincial court. 


In other words, the provincial courts take the position that 
while they welcome the involvement of the senior members of the 
puUdicGilary in the district ‘court. andthe Supreme’ Court, they 
believe very strongly, and I think legitimately, that the judges 
of the other courts should not dominate a judicial council which 
really only has jurisdiction in relation to provincial court 
appointments. 


Mr. Breithaupt: Following Mr. Renwick's comments, it 
seemed to include the requirement of having one of the senior 
appointees present. But from the fact that the Chief Justice of 
Ontario shall preside over the judicial council, will it mean that 
he will have to be present to make up the quorum in any event? 





Hon. Mr. McMurtry: Yes, it has always been my 
understanding that he always is. 


Mr. Renwick: Thank you, Mr. Breithaupt. That solves one 
of my problems. 


Section 58 agreed to. 
On section 59: 


Mr. Breithaupt: We do not set out the method or 
procedure of appointment of the two lay appointees, as I recall in 
paging through, although I may have missed it. Is there a term of 
appointment? Is it the intention to have these overlap so there is 
some experience available to a new person from the other lay 
appointee? 
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Just how do you deal with the mechanics of the appointment? 
Would you not think it might be useful to have the terms or the 
practice included in a little more detail in section 58? 


Hon. Mr. McMurtry: I think when we were only talking 
about two appointees it is not really necessary. It is obvious, 
too, that there is a total discretion in relation to who these 
appointees are. 


Mr%< Breithaupti; Ande themlengtheo£, time? 


Hons i Mr .. McMurtry: eA le orderoinecotuncil appointmnentsson 
this kind, as a matter of practice--I should not say all--are for 
a three-year duration. It is quite true that we have not spelled 
that out in the act. 


Mr. Breithaupt: Perhaps the Attorney General would 
consider, by the time the bill comes before us again in the House, 
whether it would be useful to set out in somewhat more detail how 
and for what term the lay persons are appointed, considering there 
are only two. 


On the other hand, it may be useful so that persons looking 
through the statute can know the length of term, if it is the 
ordinary case, and the matter of the overlap, if that is 
considered to be a useful function, and also the matter of 
reappointment. It may be such a general theme with respect to 
these appointments that it is thought to be known and understood 
by all. However, if it were set out, even by expanding clause 
58(1)(h) with a line or two, it might be useful. 


Hon. Mr. McMurtry: I will certainly consider that, Mr. 
Breithaupt, thank you. 


Section 59, as reprinted, agreed to, 


The committee recessed at 12:24 p.m. 
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COURTS OF JUSTICE ACT 
(continued) 


Resuming consideration of Bill 100, An Act to revise and 
consolidate the Law respecting the Organization, Operation and 
Proceedings ol Courtstfor Justice in Ontario. 


Mr. Chairman: The clerk has just distributed a tew more 
amendments that the Attorney General (Mr. McMurtry) proposes to 
Bill 100. The clerk is also distributing the summary of 
recommendations on Bill 122 ana Bill 123 to all members of the 
committee. 


We have received some communication from the legal firm 
of Stephens, French, McKeown. The letter is from Mr. Paul French, 
who is the counsel to the Provincial Judges Association of Ontario 
(Criminal Division) and the Ontario Family Court Judges' 
Association. In the letter, he makes comments in regard to the 
Courts of Justice Act, section 89. Copies of the letter have been 
distributed by the clerk for the committee's perusal. 


Uepchinkeverlefiteont ewithwsection.6070f the, Courts of Justice 
Act. Is there any discussion on the section? 


Mr. Renwick: We had not completed section 60. 
Mr. Chairman: No, we were just beginning, Mr. Renwick. 
On section 60: 


Mr. Renwick: My only comment is about the purpose 
subsection 10 serves and the circumstances under which the 
Attorney General would make all or part of the report public. Is 
it simply because one cannot forecast the circumstances? 


HOM. sity aeNCMURELD Vicetas alaueca lly this wasca 


recommendation in the report by former Chief Justice Gale done at 
my request for the ministry. The previous legislation was quite 
ee lentwonuwhat peloranyanpant Ol agrpepornt iof (the=Ontarion Judicial 
Council to the Attorney General should be made public, bearing in 
mind its proceedings are in camera for a very good reason. 
Unfounded allegations are often made and it would be unfair to 
mivemaslot OL publicity to allegations that turn out “to~be 
unrounded in so far as the judiciary is concerned. 


Obviously, there were cases, however--and I can think of one 
or two--in which it is in the interest of the administration of 
justice and in the public interest to make at least a part of the 
report available to the public rather than to maintain the 
perceptionsand the reality.of asasort sof, shroud of silence. 
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For example, I can recall a situation in which a judge made 
some, quite frankly, ridiculous remarks in relation to the 
capacity of a temale to give credible evidence during the period 
of menopause. This matter was referred to the judicial council; 
although the council aid not feel it warranted further 
proceedings, it obviously was a case in which the concerns of the 
judicial council over sucn remarks should be made public. Whether 
or not all of a report should be made public, of course, would 
vary with each case. 


The Attorney General has to have some degree of flexibility 
in making portions of a report available if he deems it to be in 
the public interest. Certainly, this was the view of the Gale 
Leporct. 


For the section to say the Attorney General shall make the 
report public or not make the report public would create a 
situation of relative inflexibility, if I recall that report and 
the discussions we had. It is something new that has been built 
into the legislation in order to address public concerns over 
matters considered by the judicial council, but which the judicial 
council does not feel require a further inquiry. 


Mr. Renwick: It is one of those situations where I do 
not know how one improves upon it. I recognize both sides of it. 


I do not personally recall you ever having made any report 
public in your time as Attorney General. 


Hon. Mr. McMurtry: I think I have made portions of 
reports public, yes. 


4:20 p.m. 

Mr. Renwick: No further comments. 

Section 60 agreed to. 

On section 61: 

Mr. Renwick: I do not want to deprive the Legislative 
Assembly of anything we have agreed we should have, but is there 
not a problem about the report of an inquiry on the removal being 
made publicly available? Does not the same kind of question arise? 

Hon. Mr. McMurtry: The very fact that there was an 
inguiry into the Public Inquiries Act would require that the 
proceedings be in public. 

Mr. Renwick: [It would have to be in public? 

HOw tile MCMUDED Ya lece 

Section 61 agreed to. 


On section 62: 


Mr. Renwick: May I just raise one question under section 
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be, Chee quesitOnsoreiuetacictcionsiorrthe trial ofjindictable 
offences. The "or,'' the disjunctive, concerns me. Are we saying 
there that, if by any chance one is not a member of the bar of one 
of the provinces of Ontario and happens to be one of the 
provincial judges who is not such a member, he or she has to have 
been in office for five years? Is that what we are basically 
saying? 


nonse ieee MeMurtny les,  itpisnsort o£ averandfather 
clause. 


Mr. Breithaupt: So that a nonmember of a provincial bar 
in Canada with less than five years' service cannot deal with 
indictable offences? 


Hon. stip = McMurtry 2aNopanotyingOntar 10. 


Mr. Renwick: And then in addition has to be designated. 


Mr. Breithaupt: Why would you simply not phrase it that 
only a provincial judge designatea by Lieutenant Governor in 
Council can deal with this area and simply designate everyone 
except the several perhaps that do not fit into that category? 


Mr. Renwick: I think we do in subsection 62(1). 


Hone etiresNcMurtr yen lythinks thesCriminal Codessimply says 
a provincial court judge must be designated by the Lieutenant 
Governor in Council in order to exercise the jurisdiction 
conferred on a magistrate under part XVI of the Criminal Code. 


In effect, we are going further. What we are trying to do 
here, obviously, is to discourage any-- I guess somebody already 


talked about the requirement of 10 years at the bar a bit further 
back-- 


lee Drei chaupe. fOr appolnement 4s, ‘2-— 
Hon. Mr. McMurtry: Yes. 


Mr. Breithaupt: Since you would not likely designate a 
per son-- 


HON Set. TICMUECE Ver Les. 
Mr. Breithaupt: Why do you not say so? 
Hon. Mr. McMurtry: This simply deals with judges who 
have already been appointed. There are several lay judges still 


exercising jurisdiction. 


Mr. Breithaupt: But you can cover it either way simply 
by your designation. 


Hone. nee McMurtry -s in other words, YOU are saying that 
clauses (a) and (b) are really not necessary? 


Meme oreitnaupes ves, -lsthink that is the’ cases if yau 


rh 


simply say a provincial judge shall not exercise the jurisdiction, 
ete., unless that judge is so designated by the Lieutenant 
Governor in Council, you would sort out your problem right away. 


Hon. Mr. ’MeMurtry? Inseanyaeventywesaresonly ideating 
with existing juages because any future judges are caught by 
seccion 53. 


Mow bretthaupt: You have designated those severalalay 
juages who are experienced but perhaps clearly not members of the 
bar? 


Hon venice MeMurtry.: Yes. 


Mr. Renwick: I think I would preter to leave it in 
simply because the question may very well arise as to whether or 
not a person who has not been called to the bar but had in fact 
served as a provincial judge for five years would be eligible. 


Mr. Breithaupt: We know there are only several of these 
and there will not be any in the future. Therefore, the fact of 
the designation would resolve the problem, would it not? However, 
for the moment you may wish to consider this and leave it as is. 


Hon. Mr. McMurtry: The fact is I do not have any quarrel 
with what you say. 1 think it probably could be accomplished. 


Mr. Breithaupt: You might choose a further amendment at 
the time the bill comes back to this if it would make it tidier. 
If you want to leave it the way it is, that is fine with me. This 
seems a bit umnecessary. 


Hon. MreaMeMurtry :-eYespul think Syousmaysbeini1eht. 


Mrs 1breithauptes listhereawild mochberanye mores provingiad. 
judges appointed who are not members of the bar, and that for 10 
years, then you are only dealing with several persons presumably. 


Hon auMr sc eMcMuntry = ves. 


Mr. Breithaupt: Again, when you are coming up with a 
statute that is likely to be with us for some time, if we can 
clear away something that is not really useful for the future, I 
think it is just as wise to do so. 


Mr. Chairman: Any further comments, Mr. Minister? 





Mr. Chairman: We are talking about section 62, are we 
not? I think we passed that, did we not? 


Section 62 agreed to. 
On section 63; 
Mr. Renwick: [ am worried about them being commissioners 


for taking affidavits. It seems a pretty broad extension of 
Wubteateu. one 


Section 63 agreed to. 


Mr. Renwick: Mr. Chairman, with the indulgence of the 
committee, I would like to deal with my two amendments. By 
happenstance section 64 is ‘part of it, but section 6/7 is the major 
point of my amendment. If the committee is in agreement, I would 
like to deal with both amendments at the same time and deal with 
the amendment to section 6/7 and the amendment to section 64 
together, because I think that would clarify what I am attempting 
to put before the committee. 


Mr. Chairman: The committee agreed to that earlier, Mr. 
Renwick. You may proceed. 


Mr. Chairman: Mr. Renwick moves that sections 6/7, 68, 
Bo. e/o8and 4/6 Ob tthe bill, be struck out and the following 
substituted therefor: 


+ o/h) The®provincial "courts criminal “division, “the 
provincial offences courts and the provincial courts family 
division for the counties and districts and the small claims 
courts and the provincial court civil division are amalgamated and 
continued as the single court of record named the provincial court. 


"(2) The Lieutenant Governor in Council may designate 
Givi Sronssot sche provincial icourt ; 


(3) The provincial court shall be presided over by a 
provincial judge.” 


And moves that the rest of the bill be amended accordingly. 


Mr. Renwick: You will note the French-language amendment 
which I have prepared for the committee. 


Mr. Chairman: Mr. Renwick also moves that section 64 of 
the bill be struck out and the following substituted therefor: 


"64(1) The Lieutenant Governor in Council may appoint a 
provincial judge as chief judge of the provincial court. 


2308p em. 


Pez) = Neschteranudsenorethe provincial” court has general’ ™ 
supervision and direction over the sittings and the assignment of 
new iudi1cyal duties: off the provincial court. 


"(3) The Lieutenant Governor in Council may appoint one or 
more provincial judges as associate chief judges of the provincial 
court and may direct that an associate chief judge of the 
provincial court supervise and direct the sittings and the 
assignment of the judicial duties of a division of the provincial 
court designated under subsection 6/7(2). 


"(4) Where the-chief judge of the provincial court is absent 
from Ontarao1om tsators-any teason Unable to act, all the (powers 
and duties ot the chief judge shall be exercised and performed by 
an associate chief judge designated by the chief judge, or where 
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both are absent or unable to act, by a provincial judge designated 
by the chief judge." 


Mr. Renwick: My concern is simply to draw to the 
attention of the committee that, while we have gone some way to 
create provincial courts out of each of the various divisions ot 
the court in the various counties and districts, we have in fact 
ended up with four specific provincial courts: the provincial 
court criminal jurisdiction; the provinclal counc. tamily a1vis tou. 
the provincial court civil division: and Che ssmalioclaims -courus. 


I was just anxious to bring before the committee for 
discussion the background of the thinking of the Attorney General 
in not moving to create a single provincial court with the 
appropriate divisions. 


My reasons for wanting to do so are basically that you will 
note we have just passed section 62, which establishes the 
jurisdiction of each provincial judge as being capable of being 
exercised in any or all of those courts. At the same time, we run 
gtave danger of overspecialization in the court without the kind 
of necessary flexibility that would be introduced by recognizing 
that a judge of any one of the courts we are establishing is 
capable of exercising and can exercise all the judicial duties in 
each and every one of the courts. 


You may recall I had asked the Attorney General and he had 
confirmed that the actual patent of appointment is identical for 
all of the judges and is consistent with the provisions of section 
62, which we have just discussed, 


It goes seem to me that if we do create a district court of 
Ontario and a Supreme Court of Ontario, the time will have come 
when we should have a provincial court of Ontario with the 
necessary flexible provision to provide for its division, from 
time to time, into whatever are the appropriate divisions; 
presumably, in the initial instance, the very divisions that now 
ex1 sc. 


I would appreciate it if the Attorney General would comment 
on that proposal. 


Hon. Mr. McMurtry: As I indicated in our earlier 
discussions, I think there is a good deal of merit to the concept 
of having our provincial court judges exercising different 
jurisdictions, It is my own personal view--admittedly not having 
had the benefit of serving as a judge--that judges would benefit 
in the provincial court by exercising criminal court jurisdiction, 
familys Court »4Ucdsdieti on, ands.civa le courtenpraccdiction. 


My own view is that the provincial court judiciary might be 
well advised to look at that concept to a greater extent than it 
has. Obviously, at this time, there woulda be very significant 
administrative and other problems in relation to amalgamation, but 
the general concept of judges exercising a greater variety ot 
jurisdiction is one that has always appealed to me. 


I have discussed this informally with some of the provincial 
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court judges and because of the complexities of the law in these 
different areas, many of them are of the view they are more 
effective in concentrating on one area of law, notwithstanding the 
fact that justices of the Supreme Court and county court judges 
are expected to exercise different jurisdictions. 


Given your interest in the matter--and it may be a concept 
with some appeal to other members of the committee, as well--lI 
would be prepared to communicate it to the chief judges of the 
provincial courts and their associations as a concept suggested by 
a very senior member of the Legislature and worthy of their 
consideration. 


I think you can appreciate why it would be aifficult to 
proceed with such an amendment at this time, without a good deal 
of ground work and without achieving a reasonably high aegree of 
consensus within the judiciary. To my knowledge, and I have been 
responsible for the appointment ot a very significant number of 
judges, the people who have been appointed have all accepted the 
appointment on the basis they would be exercising a specific 
jurisaiction. To change that without a consensus within the ranks 
of the judiciary would not be acceptable. 


The concept is worthy of consideration, however, and worthy 
of a great deal of discussion, and I am quite happy to do what I 
can to motivate such discussion. While I cannot accept your 
proposed amendments at this time, they could very well act as a 
useful catalyst for such a discussion. 


I do not know whether Mr. Perkins or Mr. Beecroft would like 
to add anything to this discussion, because I am expressing a 
personal view, although both of my senior advisers have heard me 
express a similar view in their company elsewhere. Would either of 
you like to offer any comments? 


Moe beecr oles bedO NOtekKnOW sir there is much ly could 
add, but just as a practical matter, the administrative 
difficulties that would arise in doing this overnight, so to 
speak-- 


Mr. Renwick: Yes, I understand. 


Mr. Beecroft: --would be quite enormous. What would 
happen to the existing chief judges? What would happen to the 
existing judges? 


Mr. Renwick: I am sure someone else has said it at some 
point, but you can put an argument that justice is a seamless 
piece of cloth and those who are charged with the administration 
Dimchen |udicial function inour society should "strain to keep 
within the generalist principle, as has certainly been true of the 
Ontario Court of Appeal, certainly true of the Supreme Court of 
Pntanio, certain lyetrue ror the county courts -and what will be the 
distuicefcounts: 


There has been no conceptual variation, even though one only 
has to read the various cases within those courts to find, as a 
matter of practice, there is a degree of specialization with 
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respect to those judges who are applying their skills to the cases 
that come before tnem. I think that is rather a different matter 
and likely to continue to a degree, in any event. 


254050 % 0" 


The provincial court juages, family division, are now 
entering a period in which they are faced with dealing with young 
offenders in accordance with the Young Offenders Act, which is 
basically a reassertion of the due process of the criminal system 
in favour of young offenders and a degree of exercise of criminal 
jurisdiction totally different in its philosophy from, say, the 
Juvenile Delinquents Act that we are going to run into situations 
where judges shoulda be able to move with some degree of ease. 


I do not think for a single moment that there is not a 
natural tendency in people to feel more comfortable if they are 
doing, day in and day out, the kind of work at which they feel 
most competent, rather than to suddenly find themselves sitting in 
a court dealing with other areas. I think that is a part of human 
nature generally, and I do not think that should necessarily 
militate against a concern about the conceptual framework of the 
provincial court#in relation” to the tradition @of ourscourts: 


I welcome the move forward which is reflected in the act by 
at least making clear that these are separate courts, complete 
courts, and that there are not truncated courts scattered among 
the various divisions, districts and counties in the province. 


That was the purpose of my amendment. I think it would be 
belpful rather than leave it for 100 years until this bill comes 
back again. Maybe it is a matter that could be looked at within 
the next tive years to see whether or not the administrative 
framework could not be developed to move towards that kind of 
court. 


I also know that there are all sorts of sensitivities about 
position, rank, role, and so on, which have to be given due 
cegacd, but no more than due regard, in working out a new system. 
I am encouragea by what the Attorney General has said. I would 
hope that within the next five years tnat it would be seriously 
canvassed by the judges of the court and by the officers of your 
ministry. 


Mr. T. P. Reid: This is along the lines of Mr. Renwick's 
statement, but in a somewhat different tocus and almost in 
eontradichion: 


The question may not be apropos to the bill particularly, 
but the Attorney General recently made a trip up to northern 
Ontario. You are aware of the problems of natives before the court 
and the different culture they come from. One of the continuing 
problems seems to be that a lot of them find themselves in court 
not fully understanding why they are there, because the things 
they ace in court for are something that--for good or ill, I make 
no value judgement on that--are acceptable within the Indian or 
native communities. 
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Is there any view of yours or of your ministry in terms--I 
guess in contradiction to Mr. Renwick--of having people who would 
have particular expertise, or understanding or education in native 
cultures as they apply to the court? 


Hon. Mr. McMurtry: Yes, we would. What we are very 
anxious to do is to develop a native justice of the peace program. 
As you know, there have been some modest beginnings in this 
direction. 


Certainly, in the last few months we have taken on in the 
ministry a co-ordinator who has taken this on as part of his 
mandate. He is Mr. Stan Joli, who may be known to you. He is the 
co-ordinator of this program. He is a very excellent individual 
and is very knowledgeable about the problems related to native 
justice. We really believe that this should be a very high 
priority, I agree with you. 


I do not pretend to know nearly as much about these problems 
as someone who represents a northern riding where these issues are 
a matter of concern on a day-to-day basis, but certainly my own 
involvement with the native community would lead me to believe 
that this is a very important issue. 


When I was Solicitor General I did what I could to increase 
the native band constable program, and there is the obvious 
analogy between the two. I would hope this native justice of the 
peace program will see some real progress within the next year or 
two. 


Mr. MacQuarrie: On the Ombudsman: I happened to be with 
the Ombudsman committee on the trip up north. At one of our stops 
one of the members of the committee suggested to the group that 
they awaken their political sensitivity, that maybe one of their 
group could be an Attorney General. 


Mr. Breithaupt: What else did Mr. Piché say? 


Mr. Chairman: I wonder if that is the member we are 
talking about? 


MomBret Chaupis ylimames ure: 
MremnacQuarcie cg ledornot think so. 


Mrinleere Reid. 1 Suspect he is a member of the other 
party. 


Mr. J. A. Taylor: Back to Mr. Renwick's amendment, 
because I think he is anxious to see that put to a vote. 


Mr. Chairman, possibly you or the Attorney General could 
indicate whether there is flexibility--as I surmise there would 
be--within the existing structure of the various divisions of the 
Peovincial court to teassign judges so there is experience in the 
various areas of activity, whether it be the criminal, the family, 
or the civil division. Without going as far as Mr. Renwick does in 
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his amendment, woulda there be some potential for flexibility in 
that regard? 


Hon. Mo. McMurtry: Wesiithere comtaimly eis joneRpoten Gra | 
for flexibility. To a very large extent, the breadth of the 
potential really will be determined by the views of the judiciary 
themselves. Obviously the Attorney General cannot assign a judge 
to any specific court. Once the judge is appointed the matter of 
where that juage sits is clearly outside the jurisdiction of the 
Attorney General. 


On the advice of the Attorney General a judge may be 
assigned to a particular court in a particular community, but from 
that point on assignments are done through the chief judge's 
office. As I mentionea a moment ago, I really think it would be a 
question of trying to encourage this type of flexibility within 
the ranks of Gehe judiwctary. 


My own view is that this would aad a special dimension to 
the credibility or therprovinctal veourt .swhichelebpinkeisaan 
excellent court. If, for example, judges within the existing 
framework were prepared to exchange responsibilities tor a period 
of weeks, from an administrative standpoint it snould not be too 
much of a problem in some of the more populous areas to arrange 
for a judge who has been sitting in criminal court to sit for 
several months in family court ana vice versa. In some parts of 
Ontario it obviously would be a greater administrative problem. 


Mr sds AsStaylor y?itdidstnotysee’ any iprohibationi againse 
that kind of thing in the bill. That is why I thought there might 
be the potential there which, over a period of time and in a 


practical way, could address some of the advantages that Mr. 
Renwick might see in eliminating the divisions entirely. 


Hon. Mr. McMurtry: As you know, we do have provincial 
court judges in certain areas of the province who exercise both 
criminal and family jurisdiction now. 


2:50 p.m. 


Mr. Renwick: There is a bit of a barrier; I imagine we 
could read section 64 either way, but one could read it as 
creating an obstacle to the assignment by reason of the authority 
vested in the chief judges to make assignments within this 
division. Whether you could cross the divisions or not through the 
use of those sections, I do not know. I suppose it could be read 
either way. 


Mr. MacQuarcie: I think the language of subsection 64(1) 
is broad enough that the Lieutenant Governor in Council could 
appoint the same judge to be the chief judge of both the 
provincial court, criminal divisjon,.and tne provincial courc. 
family division. sited s thats broads 


Mr. Chairman: Is there any further discussion on Mr. 
Renwick”’s motion? 


Mr. Renwick: I do not care whether the motion is put or 
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not. I do not want to go agown to a shattering defeat. I want to go 
aown with honour. 


Inter jections. 


Mr. J. A. Taylor: I want you to know we were 
contemplating supporting you on this until the discussion was 
finished and now, with all that flexibility in there, we are 
convinced maybe we should let the statute remain as it is. 


une ole held.) Chink 191s asecilose as you have ever 
come to a victory. 


Mr. Renwick: The amendment I got to the schedule to part 
III is about as close as I ever got to a substantive amenament. I 
will withdraw the motion. 


Section 64, as reprinted, agreed to. 
Sections 65 to 68, inclusive, agreed to. 
On section 69: 


Meee BeeithaupteeMr. achairman, the Justices of the Peace 
Association of Metropolitan Toronto raised a point about the 
addition of a new subsection 3, which would incorporate the 
provisions outlined in the Justices of the Peace Act, RSO chapter 
Wel]: 


Has any consideration been given to that point? Perhaps we 


could have an explanation of why it has apparently not been 
thought necessary to do this. 


Hon. Mr. McMurtry: It is a separate and quite 
comprehensive project standing by itseli at the moment. Certainly, 
if it had been humanly or reasonably possible, we would have liked 
to nave had that project concluded in time for passage of this 
legislation. 


As you recall, the Mewett report has been the subject of a 
great deal of study and a great deal of work within the ministry. 
When some representatives of the Justices of the Peace Association 
were here during the public hearings, I gave them an undertaking 
that in the spring we would be producing comprehensive legislation 
that would reflect many of the recommendations of the Mewett 
EReDOLC. 


When that legislation is introduced, I would not see any 
problem in having it incorporatea under the Courts of Justice Act. 
We have not really discussed that aspect of it, but it would be my 
own preterence to see that also come under this legislation. It is 
aeprOject  beingseiven a high priority in the ministry right now. 


MEpebrelthatipte Tt wouldemake sense to include it, if at 
all possible, since we are attempting to bring all of the aspects 
of the administration of justice under one statute ana knock out 
20 or 30 others that have become redundant as a result of our 
eftorts. If it could be included, it would be a positive way of 
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dealing with the results of the Mewett report, which has 
interested many oft us. 


Mr. Chairman: Anything further on section 69? 


Mo. MacQuarrie: On section™69,") wonders? ChevActorney 
General could look at it from the point ot view of taking Mr. 
Breithaupt's statements into account, as to the prospect of some 
reference to the other court. Certainly section 69 is carried as 
it stands, but I just wondered whether a look could be taken at it 
to reflect some of Mr. Breithaupt's concerns. 


Hon. Mr. McMurtry: Certainly that will have to dovetail 
with section 69, once we have the legislation introduced, I agree, 
Mr. MacQuarrie. 


Section 69 agreed to. 

Section 70 agreed to. 

Section 71, as reprinted, agreed to. 
On section 72: 


Mr. Renwick: Mr. Chairman, as I take it, when a matter 
of contempt has been put over to another day, it is not necessary 
under this section that the contempt matter then be heard by a 
judge ditferent from the judge before whom the contempt was 
committed. I take the only exception to that as being where it was 
in front of a justice of the peace and then it must be heard by a 
provincial judge. 


ROU sel. MEMUnCEy:: Yes. 


Mr. Renwick: Is there any merit in specifically 
providing that? Unless it is the kind of contempt which must be 
dealt with peremptorily, is there something to be said for having 
the contempt matter dealt with by a different provincial judge? 


Hon. Mr. McMurtry: 1 am just having a bciet discussion 
here with advisers, as it is quite obvious, reflecting on their 
extent, that the McGuigan proposals will have the effect ot 
amending these provisions in so far as providing the requirement 
for the actual hearing before another judge is concerned. What I 
was trying to clarify in my own mind was the extent to which 
amendments to the Criminal Code would affect contempt in a 
provincial offences court. I must admit I am a little blurry on it. 


Mr. Renwick: The question is whether that would be a 
criminal contempt, for the purpose of-- 
Hon. Merv McMurtry? 1 am°certainiy alittle "ttzzy-onsthac 
myself, but my adviser is telling me that our provincial otfences 
court would be covered by the Criminal Code amendments. 





Mr. Beecroft: The effect of the amendments that are 
before Parliament now would be to deal with contempt in the face 
of alleof the courts: =provincial courts -— 
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Mr. Renwick: As long as they were courts of record, is 
that what you are saying, on the grounds-- 


Mr. Beecroft: It lists them all--supreme courts, county 
SCuLtCS Provincial Ccolrts and any other tribunal that: 1s 
Cesigialedy, DUC TL CerLainiy, covers all of the courts. 


Mr. Renwick: The contempt is considered a criminal 
contempt. 


bs P.M. 

Men Beecrotu sing lhesrace mp chaeristrieht oi1t ractual ly 
aefines the offences as disrupting judicial proceedings and 
publishing material that interferes with a judicial proceeding. It 
defines more clearly what contempt is. 

Mrs Renwick: ALP rirehe. “I"do-not think “there is any need 
to tarry, because you have providea for an appeal in here in any 
event. 

Section 72 agreed to. 

Section 73 agreed to. 

Onesectiaon 7/4; 

Mr. Breithaupt: Who are the rules committee and what are 
the terms of their appointment? Can you tell us the number and 
what the composition is expected to be? 

Hon. Mr. McMurtry: There are quite a few judges on the 
rules committee for the provincial court, criminal division. At 
the moment it is the same committee as for the provincial offences 
Courte, 1s it. not? 

MraeBeecrofts, It. is all judges. 

Honea ie aNicMurtryc sl 1leot thesjudzes? 


Mr. Beecroft: No, the committee is all judges. 


HORLeNEeeNCNUntry: Oh, =the committee as. Theresare no 
nonjudges on the committee. 


MER ote CiaUpEe nose whoesiteatathe moment are dealing 


with the provincial offences matters and the administration of 
criminal procedures. 


Hon ettaepricMurtry-s Yes. 
Meyer ciithaupe. eiheseware all Judges] How many are there? 


Hono Mewes MeNurtry -) Ardozen? 
Mr. Beecroft: Approximately a dozen. 


LOM emMCMUrtLY sine Criminal Code provides for a 
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rules committee in relation to the provincial court, criminal 
division. That is why we do not make reference to the provincial 
COUrt, "criminal division, 10 this, vparercular pact. 


Mr Breithauptis, YOu are. equiced tO sanpoi nl sucimed 
committee, following whatever procedures are normal, but you do 
not have to refer to it in your own statute. 


Hon. Mr." McMurtcy<* 1 am reminded’ Chac= Che Criminal Code 
includes all of the judges on the bench; it is a little 
impractical, but there is nothing we can do about it. 


Mr. Breithaupt: It would seem that, where provincial 
needs would vary as to the numbers available or the usefulness of 
having large groups, the statute might more practically read that 
there shall be one, its composition to be at the discretion of the 
Lieutenant Governor in Council of each province. That perhaps 
makes more sense, and therefore it cannot be accepted in its 
present form. 


Hon. Me. McMurtry.) aur nOe=sUre Chey shaveuwrlLLGenmuue 
federal Minister of Justice or not, but certainly it is my 
intention to write to suggest that there be some amendments to the 
federal Criminal Code in respect to this to provide for a 
manageable rules committee, because when you have a rules 
committee made up of all the juages, the result has been that 
there have been no rules. 


Mr. Breithaupt: Quite clearly, a number of persons might 
be more particularly interested in that area and should, you would 
think, be given an opportunity to agelve into the matters if they 
were of concern-- 


Hon<elir s.MeMurtry >. Yes, 


Mr. Breithaupt:” —-wheréas otner udzes=mipnt= noc haverac 
great an interest. 


Mr MacQuarries Oretatents 
Mr. Breithaupt: Perhaps even that. 


Section 74 agreed to. 
On section 75: 


Mr. Breithaupt: This point was raised by Judge Pickett 
as well under the criminal division aspect--that is, the inclusion 
of the provincial name in the court so it would read, "The 
provincial court’ of Ontario (family division). Is there any 
particular reason why that view was not accepted, or was it 
thought unnecessary as a result of the origin of the statute, 
which is clearly within Ontario? 


Hon. Mr. McMurtry: There was some concern expressed 
about the length of the name. We described the court earlier as an 
Ontar1O poovVincial. couLtl. 


1s) 


Mr. MacQuarrie: For practical purposes, correspondence 
emanating from the court usually has the Ontario coat of arms on 


it, and the Ontario court buildings, to the best of my knowledge, 
are identified with the trillium. 
Mie Oretcneupc- ie ratced Che wissue. Le thought it was 


worth while to inquire. It may be that the name, as it now stands, 
is quite clear and practical for each of the divisions. 


MrsiMacQuarricgsel, tChink’|the icour tstend ito sidentity 
themselves quite closely with Ontario. 


Section /5, as reprinted, agreed to. 
Section 76, as reprinted, agreed to. 
On section 7/7: 


Mr. Chairman: Is there any discussion on section 7/7? If 
not, shall 77 carry, as reprinted? 


Mr. MacQuarrie: This incorporates the amendments you 
distributed this morning. 


Mr. Chairman: Yes. That is what I am saying 
here--reprinted. 


Section 7/7, as reprinted, agreed to. 
Sections 78 to 82, inclusive, agreed to. 
On section 82a: 


Mr. Chairman: This is a new section. Shall section 82a 
earry 


Section 82a agreed to. 

Section 83, as reprinted, agreed to. 
Section 84 agreed to. 

On ‘sections. 


Hon. Mr. McMurtry: There is a small amendment required, 
which has just been brought to my attention. 


We want to amend clause 85(3)(p) by changing the words 
"prescribed by rules of the provincial court (civil division)." We 
want that to read "provided for by rules of court." I am advised 
this would ensure consistency with other provisions of the bill 
that provide rule-making authority. 


Mr. Chairman: Shall the amendment Cartan 


pe) Spm. 
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Mra MacOQuarr ies I thinkyity should be movedgby ammenber 
of theycommittees 


Mr. Chairman: Mr. MacQuarrie moves that clause 85(3)(p) 
be deleted and the following substituted therefor: "any matter 
that is referred to in an act that is provided for by rules of 
Cour the 

Motion agreed to. 

Section 85, as amended, agreed to. 

On section 86: 

Mr. Chairman: Any discussion on section 86? 

Mr. Renwick: I have a very minor question because I do 
not understand it. Why are the clerks of the criminal division and 
the family division appointed under the Public Service Act? Why is 
the clerk under the provincial court, civil division, appointed by 
the Lieutenant Governor in Council? 


Mr. Beecroft: That reflects the existing law. With 
respect to the civil division many of the clerks are just 
part-time clerks, especially in remote areas of the province where 
the business of the court is very small. It is only a part-time 
appointment, so they are not full-time civil servants. 

Section 86 agreed to. 


Mr. Chairman: We do not have a section 87. Would someone 
move that section 8/7 of the original be struck out? 


Mr. Breithaupt: I think Mr. Renwick should do that so 
that he has an amendment that is accepted. 


Mr. Chairman: Mr. Renwick moves that section 8/7 of the 
bill, as originally presented to the committee, be deleted. 


Motion agreed to. 

Mr. Breithaupt: Perhaps he could explain the amendment. 
Mr. Renwick: I will ask my adviser. 

Mr. Grande: No problem. 


Inter jection: It seemed a good idea at the time. 





Section 88, as reprinted, agreed to. 
On section 89: 


Mr. Breithaupt: We had delivered to us just a few 
moments ago this bundle of material from Mr. Paul J. French, who 
writes that he is counsel to the provincial judges' association of 
the criminal division and the Ontario Family Court Judges' 
Association. He goes on in a five-page letter with a number of 
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items attached that presumably is worthy of some discussion. I 
have not had a chance to go through it in the last few minutes, 
but it may be that the Attorney General and his advisers are 
familiar with the views set out by Mr. French here and, no doubt, 
over some time. 


Hon. Mr. McMurtry: We have not actually seen these. I am 
advised that Mr. French has not discussed these proposals for 
first amendments with the Ontario Provincial Courts Committee. I 
would even suggest that I simply give the standing committee an 
undertaking to see that these matters are discussed with the 
provincial courts committee. After my advisers and I have had an 
opportunity to reflect on these proposed amendments, if we think 
it is in the public interest to make them on third reading, we 
could do* so. 


It would be very difficult for us to have a meaningful 
discussion of these proposals when I have not had a chance to read 
Mr. French's letter and my advisers have not had an opportunity to 
reflect on it. I am very familiar with the history of the 
provincial courts committee, having been responsible to a large 
extent for its establishment. After reflecting on the views of the 
provincial courts committee, but before third reading of the 
legislation, I will be quite prepared to share my opinion and 
those of my advisers with the members of this standing committee. 


Mr. Breithaupt: That would be satisfactory. I am sure 
Mr. French would realize that having received the items only this 
day, we could hardly be expected to be as knowledgeable and able 
to deal with them as promptly as he would no doubt prefer. 


We will look forward to receiving in due course any items of 
correspondence or proposed amendments so that the bill, as it 
finally proceeds, can be changed if that is the considered opinion 
of the parties involved. I really do not think we can do very much 
more than that. 


Mr. Renwick: The matters of concern to Mr. French in his 
capacity as counsel for the provincial judges association, 
criminal division, and the Ontario Family Court Judges' 
Association are set out with some clarity but at some length in 
his five-page submission, supported by the appropriate attachments 
so that we can understand it. A cursory look at the amendments 
should not put us off from expressing some comment about them. 


I tend to agree with and am pleased that the Attorney 
General would consult with the Ontario provincial courts 
committee, but I would think we should draw attention very clearly 
to the concerns expressed. 


At present, Mr. Edward Greenspan is the nominee under clause 
89(1)(a). The secretary of the Management Board of Cabinet, Robert 
Carman, is the government nominee under clause (b) and by 
agreement between the two, the chairman is Alan Marchment, the 
chairman, president and chief executive officer of Guaranty Trust 
Co. The problem relates to the role of the aeputy minister who has 
been assigned this onerous and difficult obligation and to whether 
it would not be wise to have an appointee of the government from 
outside the government service. 
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3:20 p.m. 


Obviously, matters related to the financial arrangements of 
the provincial judges raise elements of concern in such a way that 
it may very well make sense that the person who holds the 
purse-strings or who is instrumental in making the decisions with 
respect to the purse-strings should not be a person who is a 
member of this committee for the purpose of making these 
recommendations. 


Without knowing anything about how they operate, I do sense 
some merit in the suggestion that there is perhaps an element of 
conflict in that particular method of appointment. So all that is 
requested is that the person not be an employee of or under 
contract to the provincial government. 


The second one is simply to regularize the proceedings by 
providing in subsection 89(2) that the matters be dealt with on an 
annual basis to provide a certain sense of regularity to what is 
taking place. 


Of course, it is a matter of very significant concern when 
you realize that at the top of page 4 of the submission to us, and 
in the second paragraph, there is a discrepancy. I know these are 
averages and I know they do not necessarily apply to each and 
every one of the judges, but the discrepancy betwen the retirement 
income available to provincial court judges and the retirement 
income available to members of the county court is extremely broad. 


Whatever all of the elements were that went into the 
dissatisfaction which finally expressed itself in the Valente 
case, I think the sooner these matters can be dealt with in a way 
that irons out some of these tensions, the better. Without 
imputing motives, I have a sense that a goodly part of the 
agitation is about their concerns related to the difficulties they 
face with respect to their retirement income. 


The third matter is simply that the annual report of the 
committee contain recommendations and a request that the report 
then stand referred to this committee so there is some method of 
seeing that there is, not necessarily executive action but an 
opportunity for discussion to take place and some sense of public 
focus made to it. 


I must say that I am constrained to think that there is some 
merit to each of these points and amendments to them, and I will 
certainly look forward to the point when the bill comes back into 
the House as to what the Attorney General will have to say about 
these matters, 


I think we all have to bear in mind that the whole 
relationship is an extremely sensitive one, and I am sure that may 
well have accounted for the late arrival of this memorandum. It is 
about concern that the judges, or anyone speaking for them, even 
appear to involve themselves in legislation which deals with the 
very courts they sit in. 


I certainly would not think it was inappropriate for 


ee) 


counsel on behalf of those two associations to have drawn these 
matters to our attention. I think we must accept the comment made 
by the Attorney General and await his recommendation when the bill 
comes back into the assembly to see whether, on a very cool look 
at those proposals and in the light of the history of that 
committee, those amendments, or ones substantially similar to 
them, might go some way to cooling out whatever remnant of heat 
there is. 


I think again, without having studied the retirement 
provisions, there is a sense of anxiety which the very low level 
of their pension arrangements must cause a number of those judges. 


Mr. J. A. Taylor: I would say the member for Riverdale 
(Mr. Renwick) has expressed the collective views of the committee 
fairly well. 


Mr. Renwick: And with wisdom. 


Mr. J. A. Taylor: When I speak of wisdom, I hesitate to 
express that in the collective sense. 


Inter jection. 


Mr. J. A. Taylor: I say that only because the member for 
Rainy RES Ge esi is here. 

Section 89 agreed to. 

Section 90 agreed to. 

Section 91, as reprinted, agreed to. 

On section 92: 


Mr. Breithaupt: Mr. Chairman, we have just received a 
letter from Professor Carl Baar outlining some concerns and views 
with respect to section 92. He says, "At best, the section adds 
nothing and at worst, it does add to or strengthen the Attorney 
General's functions." I have not had the opportunity to read this 
item in detail, because again it has just been received by us. 


Inter jection. 


Meee orielthatpts byous yes. As he views the Cerm ; 
"administration of justice," it seems somewhat different from the 
administration of the courts. 


As we have only just received the item, perhaps again we 
will have to leave this in the hands of the Attorney General and 
his advisers to be commented upon at the appropriate time the bill 
comes back to us in the clause-by-clause deliberation in the 
House. 


If two or three items happen to require further explanation 
at that time, it will not be a lengthy consideration, but perhaps 
we could ask that this be considered for further presentation and 
that at the present time the section be allowed to stand until 
some further clarification occurs, if that is possible. 
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Mr. Chairman: Was the Attorney General listening, I hope? 


Hon aap MCMuUr.ciy ts. Les. 


Mr. Chairman: Tnat is fine; some further consideration. 


Hons. Me. McMumtry< sl was just pOiIngsto poiInVEOuULethatein 
section we are proposing an amendment which at least goes part 
way to adaress the concerns oi Professor Baar. 


Mr. Renwick: On section 92, my response to that question 
is that I think the history of the attempt to sort this matter out 
would lead me to believe the judges are quite alert to the 
problems involved in this section. At the present time, they are 
prepared to agree that this is a solution to a problem. If it were 
something that had not been an ongoing matter of concern going 
back now for some years, I would be concerned about it. 


Sao Uep. tie 


I even went to the trouble at lunchtime to go up and look in 
the Oxford dictionary to find out what ''superintend" means. It 
certainly is very clear that the administration of the courts 
basically is vested in the Attorney General, unless you can find a 
law which says otherwise. 


I really cannot feel, with the various elements within the 
court structure that, even if the Attorney General were so minded, 
he somehow or other could subvert the courts without running 
against people who are very alert to any such encroachment, 
intentional or unintentional. Of course, it would obviously be 
unintentional on the part of the present incumbent. 


The row that has arisen in Alberta over questions that are 
somehow related to this very question is interesting. They have 
asked Ottawa to conduct some investigation, and I think the bar in 
Alberta now is conducting some investigation into the role of the 
provincial Attorney General in Alberta as to whether or not there 
has been an interference with the administration of justice. 


I do not know how you are going to come up with a better 
solution than this particular solution in our own system, so I am 
certainly prepared to let it pass rather than to pass a bill with 
a vacuum in it. 


I do not think the alternative of setting up some 
administrative body within the judicial machinery would be an 
alternative to the process; I think this is an adequate separation 
of function for the time being. If the present judges and those 
who succeed them are around, I cannot believe for a moment that 
the Attorney General would be able to use this power without in 
some way drawing comment if it were misused. 


That is not a very jurisprudentially sound argument to meet 
Professor Baar's comments, but that is my sense of the discussion 
that has gone on ever since Dalton Bales was the Attorney General. 


Section 92 agreed to. 
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On section 93: 


Mr. Renwick: Again it is worth commenting 
that subsection 93(2) provides an appropriate method by which the 
BicCariOTCOUrtesACVISOryeCounci | canhonuits -own finitiative consider 
any matter relating to the administration of the courts that it 
sees fit and make recommendations throughout the system. So they 
have an avenue, if they have agitation or anxiety about what is 
taking place, to deal with the matter. 


I do not know why I should be supporting the Attorney 
General; I am, though. 


Mn Chairman: .Justaloreevorihabit, probably. 
Section 93 agreed to. 

Sections 94 and 95 agreed to. 

Ormesece1Onlme76 ; 


Mr. MacQuarrie: An amendment has been proposed by the 
ministry. 


Mr. Chairman: Mr. MacQuarrie moves that section 96 of 
the bill be struck out and the following substituted therefor: 


"96(1) In matters that are assigned by law to the judiciary, 
registrars, court clerks, court reporters, interpreters and other 
court staff shall act at the direction of the Chief Justice or 
chief judge of the court. 

"(2) Court personnel referred to in subsection (1) who are 
assigned to and present in a courtroom shall act at the direction 
of the presiding judge or master while the court is in session." 

Any discussion on the motion? 

Mr. Breithaupt: Do you want to place the Revised 


Statutes of Ontario reference, as well, Mr. MacQuarrie, since that 
was to appear? 


Mr. MacQuarrie: RSO 1980, chapter 101, subsection 14(2); 
RSO 1980, chapter 398, section 26 and subsection 33(1). 


Mr. Chairman: Is there any discussion? If not, all those 


in favour of the motion? 
Motion agreed to. 
Section 96, as amended, agreed to. 
Section 9/7 agreed to. 
On section 98: 


MosaChaicmans.bs. Cheme.any,discussion.on.section 967 If 
not, shall-- 


ways 
Mr. Renwick: I am really worried about section 98, 
because Pat Reid does not realize the historic moment in the life 
of the persona designata has been evolved. 


Mr. T. P. Reid: It has caused me countless evenings of 
unrest. 


Section 98 agreed to. 

On section 99: 

Mr. Chairman: Shall section 99 carry? 

Mr. Renwick: How old is that $3,000? 

Mrz. “Ueair aeReid= These daysvamoG verivewold. 


Mr. Renwick: No. What I meant is has it been there for 
20 years? 


Mr. Beecroft: I think it is about 10 years. 

Mr. Renwick: Ten years. 

Mr. Beecroft: For a while it was $3,000 for the county 
judges and $1,000 for the supreme judges. Then, around 10 years 
ago, the federal legislation was amended to say it could not 
exceed $3,000 and it was made consistent, with $3,000 for both 
levels of the court. 


Mr. Renwick: Having regard for inflation, I guess we do 


not need to cut it in half. 
Mr. Breithaupte All judgesyreceivesthat radditional=- 
Inter/jectionz All Mederally appointed gudgzes ayes. 
Mr. Breithaupt: Oh, federally appointed judges. 


Mr. T. P. Reid: Can you give us some examples of what 
that would entail? Or is it simply an additional emolument? 


Mr. Beecroft: Country court judges, for example, sit as 
Surrogate court judges. A surrogate court judge is really a 
provincial office that county court judges perform that-- 


Mri. MacQuarri esi ‘Ihe $3,000Ncover's that sibuti Motard 
extra as being a surrogate court judge? 


MraeiBeecrott-s Dhageis, risht. 
Section 99 agreed to. 

Sections 100 and 101 agreed to. 
On section 107; 


Mr. Renwick: What is the change in subsection 3? I would 
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have assumed that has always been there. What is the actual 
amendment? 


Mr. Beecroft: The existing bill says the inspector has 
the same powers as a court to summon witnesses. 


Mr. Renwick: Oh, it is a question of whether he could 
pretend to summon a judge or even-- 


Mr. Beecroft: No, that is also part of existing 
provision. The change is really purely a housekeeping thing. That 
is, the Public Inquiries Act says that wherever anyone is given 
the powers of the court, it means he has the powers of inquiry 
under the Public Inquiries Act. 


We thought it was just more direct to refer directly to the 
Public Inquiries Act, because that also incorporates protection 
against self-incrimination, for example. It is set out with the 
Other protections that are contained in the Public Inquiries Act. 

Mr. Renwick: Just before we leave section 102 and the 
destruction of documents. Why is there no reference to the 
provincial offences court, about getting rid of documents? 

Mrs Beecrott: Clause ™(e)- 

Mre.o Renwick: -Ol, “SOrry 

Section 102, as reprinted, agreed to. 

Section 103 agreed to. 

Be o0rp <M. 
Section 104, as reprinted, agreed to. 
Bectrons 105 tO 4107, Inclusive, agreed to. 


On section 108: 


Mr. Renwick: Were there any left or is this just to 
remove an obsolete provision? 


Mr. Beecroft: We cannot be 100 per cent sure we have 
done a complete search. We did a computer search of the statutes 
looking for the word ''the'' together with "judge", and looking for 
the words "pay to the judge," and we coula not find any that way. 
We cannot be sure those are the only ways such a thing would be 
phrased, but there are certainly not very many. 


Section 108, as reprinted, agreed to. 
Section 109 agreed to. 
Mr. Breithaupt: To save you some difficulty: it would 


appear the next recommendation was one by the Advocates | Society 
on section 121. I have nothing further before that section if you 
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wart tor look) atithat.w it youkwanbedito, putusechionsml lO feoul 2) 
Inclusivesy “itwouldeperal le michnGewith me? 


Mr. Renwick: I would have to hesitate at section 116. 


Mr. Chairman: If that is the case we can just keep going 
in the usual fashion. 


Mr. McQuarrie moves that sections 110 to 115, inclusive, be 
approved. 


Motion agreed to. 
Sections 110 to 115, inclusive, agreed to. 
On. sect2one Lis: 


Mr. Chairman: Mr. Renwick moves that subsection 116(8) 
be deleted and that the consequential amendments to subsections 2, 
4 and 6 be made. 


Mr. Renwick: The reason I make that motion is that I 
have a profound dislike for the ex parte injunction in labour 
relations matters, and I believe subsection 116(8) is the one 
which would perpetuate that ex parte application. 


Mr. Gillies: Might I ask if the Attorney General could 
clarify his view on this particular subsection. 


Hon. Mr. McMurtry: These subsections were the subject 
matter of a very great deal of consultation. My recollection is of 
a delicate balance being reached some years ago in this area. This 
is really a restatement of the existing law. I think to change 
this at this late stage would be a substantial departure from what 
the Legislature agreed upon about 15 years ago. 


Mr. Breithaupt: Do you want to comment on the fairness 
Ore wt? 


Hon. (Mrie_ MeMuntrysgWesgthinkel tadoeserepresene, a 
reasonable consensus and a tair balance of the various interests 
involved in an industrial dispute, 


Mr. Renwick: There is a long history behind this whole 
section, Of course. It is saying that in a labour dispute, you can 
go to the court and get an ex parte injunction against matters 
that shoulda be handled by the police authority. If the police 
power has broken down, then this kind of injunctive process 
through the courts should not be available as an avenue. 


You will notice in clause 116(8)(b) that ''notice as required 
by subsection (6)"--that is the two days' notice--"could not be 
given because the delay necessary to do so would result in 
irreparable damage or injury, a breach of the peace or an 
interruption in essential public service." 


Then you will notice in clause (c) that "reasonable 
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notification, by telephone or otherwise has been given to" the 
members of the organization and so on. 


What you are basically talking about is that the police 
power has failed. We in the New Democratic Party and in the labour 
movement have been very concerned about the capacity to call in 
the injunctive power of the Supreme Court of Ontario to aid the 
police. I do not want to belabour the matter, but that is the 
concern I have always had about that section. I think it is 
outmoded and out of date and is simply used to inflame, if 
anything, an otherwise flammable situation. 


I recognize I will not today be changing this matter, but I 
wanted to express the concern we have always had about this 
section of the Judicature Act. 

Mr iwG6rlbhesseln iviewsof& theceravity.ol this.«clause, 1 
wonder if I might not call for a recorded vote. Do I need to call 
for a recorded vote? 

Mr. Chairman: Do you want to move the motion? 


Me eenenwickvaelewould., as@a matter<of fact. |] -am «sorry, J 
thought I haa moved the motion. 


Motion negatived. 

Section 116 agreed to. 

One sect long Livy. 

Mr. Renwick: I am not familiar with all of this. Is it 
true it is notice of the proceeding if the certificate is simply 
filed against title? I have always thought that was rather 
strange, unless there are some of us who run down to the registry 


office every week. 


Mr. leer eRe ld: SiedoenoLsthink anyone in this roomadoes 
that. 


Mr. Renwick: You are not likely to know whether or not 
it has been filed against title. 


Mr. Elston: You are likely to be trying to sell or to 
advance mortgage money, which is really where it becomes critical. 


Sections 117 agreed to. 
Section 118 agreed to. 
620 04p. Ms 
On section 119: 
Mr. Breithaupt: Mr. Chairman, why is it necessary to 
define that a daentist can carry out a mental examination on one of 


the parties if so ordered by the court? It seems rather odd that 
"medical practitioner’ would be defined that way. I would have 
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thought a physical or mental condition of a party would be hardly 
the province of someone licensed to carry on dentistry. 


Mr... “TS Pal Reid -1t reminds mero fa" number se oj oKkes; 
which I will not repeat at the moment. 


Mr. Chairman: Could we have an explanation from the 
minister: 


Hon. Mri McMurtry: of) domotithink @there avegany changes 
from the existing law. Obviously, the need for a dental 
examination in a personal injury action is appropriate. The 
definition, I suppose, is set out in a way just to simplify it 
rather than set out as a separate paragraph. 


Mr ssc" AY Taylor: le it a mental Condition ora dental 
condition? Is it a dental examination or a mental examination? 
Mr.- 150? SReid: Perhepsa reetsea misnraint. 


Mr. BreithaupCsel doi not ehinktso (ere nay be tues 
simply meant to be imposed particularly where facial damage has 
occurred and certain rebuilding would have to be observed upon by 
a person who really was a dental surgeon in the correct use of 
that phrase. It just seemed a rather odd sort of thing, but it may 
well be as practical a way of wording it as any other. 


Section 119 agreed to. 
Section 120 agreed to. 
Section 121, as reprinted, agreed to. 


On section 122: 


Mr. Breithaupt: Mr. Chairman, it was suggested as a 
paragraph 122(2)13 that a clause be added as follows: "Support, 
maintenance or division of assets between spouses or former 
spouses.'' The Advocates' Society had suggested that. Is that now 
thought to be included in the relief item which is under paragraph 


122(2)2? Is that the change? 


Hon.) Mere MeMur Cry: Yes. 


Mr. Renwick? ©Mr./ Chairmang! 1*takericothatyinesubstance 
we are not inadvertently making any change at all in trial by jury 
or without a jury in the province. Is it a fair statement that the 
availability of the jury trial is not being affected by these 
decisions? For example, has "relief against a municipality" always 
been without a jury? 


Mr. Beecroft: The present law prohibits jury trials 
against municipalities in actions based on the nonrepair of a 
bridge or highway. This is an extension of that. 


Mr. Breithaupt: Is that the only relief against a 
municipality which is included, or is this now going to be a 
somewhat more general term? 


af 


Hon. Mr. McMurtry: It seems to me to be a more general 
rer. I nave never lieard. Of “a “jury action azainst a municipality. 


Mr. Renwick: In any circumstances? Is that what you are 
saying! 


Hon. Mr. McMurtry: Yes, I have never heard of a jury 
action against a municipality, but certainly it has not been 
generally prohibited. 


Mr. Breithaupt: It seems a very broad application where 
it could be a matter of negligence in repair or other duties, or a 
flood. I do not know what it might be, but it would seem as though 
you are barring an entire class of actions just because a 
mounieipaliey is involved. (tt may be your wish to do that, but if 
it is not then you will want to consider it a little more 
thoroughly. 


Hon. Mr. McMurtry: To my knowledge, a case has never 
proceeded against a municipalty with a jury. Jury notices have 
been served and usually are struck out. I think the reason behind 
this was to provide a greater consistency in relation to the 
concept of proceedings of trials against the crown where a jury is 
not permitted. 


Mewebrelthaupt: sihic: is tovelarity then that=— 


HOU, tech Unemy ern "OLherm wOrds, lr there is! not ome 
to be a jury action against a government, federal or provincial, 
Or a specific ministry thereof, then it is consistent to treat 
municipalities in the same manner. 


Mor breuthaupe: 50 "racher “than 20 "through ‘the serving ior 
a notice, you are clarifying what has developed into a practice to 
make it consistent with the federal-provincial rules. 


Hone ity. McMurtry: Yes. That is the principle behind it. 


Mr. Renwick: But we do not have any act covering 
proceedings against a municipality, do we? 


HOM LC MUE EL yi UNO: 
Moves nee aylors What was Cite rationale for that? 


Hon. Mr* McMurtry:" The original rationale; so far as 1 
understand it, beginning with some forms of municipal, regional or 
county government, was that it was a prohibition against the 
municipality or county from serving a jury notice on the basis 
Fhat the plaintiff would be prejudiced if a jury tried the action, 
given the fact that the jury would be made up of individual 
ratepayers who might have an interest in obviously not having the 
municipality or county pay out damages which would be coming 
indirectly from the pockets of the jurors. That obviously reflects 
on a noncomplex age where the people could see where the dollars 
Came trom more directly. 


Mee. Pee ReideeCivens that, wsvit? fairy Pasiimyeiriend Mrs 
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Breithaupt says, to exclude a whole class of people in terms of 
the kinds of actions they can take? 


Mr. Breithaupt<, lystpposemyou, bave togtakesi fi thesnext 
step and say that municipalities are not a level of government, at 
least under our Constitution, but are subordinate to and creatures 
of the province and therefore, if you cannot sue the province--the 
Queen in right of Ontario--and require a jury trial, presumably 
you should not be able to sue a component part with any broader 
Opportunity than you could the main part. 


Section 122, as reprinted, agreed to. 


Sections) 125, CO. 7. sINCLUS IV Ceasar reeds lo. 


4 p.m. 


On sections 126: 


Mr Bre Lthaupl: elihbe poing Chat wwasmnaised sya two 
organizations here dealt with the deletion of the requirement of 
an official guardian's report where the custody access proceedings 
are uncontested. Has any thought been given to that suggestion to 
save the costs and the time involved where that item is not at 
issue? 


Hon. Mr. McMurtry: There have been a) consideran re numper 
of discussions in relation to this. Mr. Perkins just advised me 
that the most recent meeting will take place today and this is 
something that is under very careful review, 


I do not know if it has been completed or not, but we have 
had a fairly significant analysis of just what would be involved 
if these reports were not required in the undefended cases. The 
point that has been made on the one hand is that this is an 
unnecessary expense, as you point out, when nothing much is going 
to change. On the other hand, the people in the official 
guardian's office have pointed out that this requirement has 
worked to the interest of a certain number of children. Even 
though you are talking about a small minority of cases, it does 
warrant this notice. 


I must admit I am very open-minded about it at the moment 
and the matter really is still under very active review. 


Mr. Breithaupt: The effect of the report may help to 
balance up the situation from an independent point of view tor the 
children's» futures«There;certainly,is,that.aspectyto if, thate! 
have recognized. 


Mr. MacQuarrie: Although I am not entering into a 
divorce action, the most important parties are the ones who really 
are not represented in the thing at all. I refer to the children, 
who are quite often in a position where an impartial investigation 
of their circumstances and of the plans made for their maintenance 
and education is quite significant. It might well be that the 
official guardian's report will say neither party is really 
competent and recommend that the children be looked after 
elsewhere. 


ao 


To*ny. mind » we *eshould not eal lywomirtu /thisesort: of cthing, 
even where the mother and father agree the children should stay 
with one or the other. I have seen many situations where children 
are the last ones thought of in this sort of thing and custody 
just seems to be one of the insignificant elements of the whole 
proceedings. 


Mr. Renwick: I certainly support its continued inclusion 
in the bill. At another time, with more study, there might appear 
some other basis, but the mere fact that the parents do not 
particularly raise the question does not seem to me to be a reason 
for dispensing with the report. 


Mr. Breithaupt: I think that approach makes good sense 
in that having the independent view of the situation may be of 
benefit to the court. It certainly may have some value to keep it 
Ae wee Si 


Section 126, as reprinted, agreed to. 
On section 127: 


Mi ope lehaupt elt 1s interesting that Che Insurance 
Bureau ot Canada suggested this should go in the Insurance Act 
rather than here in the Courts of Justice Act, or that the section 
be deleted. 


Mri Chaipman: (shallbesection 127 carry? 


Mrebrelthaupt: Perhaps we coulcaqyhear as, Co why 1 is 
with us before we roll on so merrily, Mr. Chairman. 


Honewite elicMintey: Wetthinkséhismissclearly a matter 
within court procedure and should be dealt with under the Courts 
of Justice Act. Of course, we are dealing with more than just 
insurance contracts. 


incer jection Ol. yes. 


Hone Eeec ur crys lL understand their (point of view; we 
just respectfully disagree with it. 


Section 127 agreed to. 
Sections, b28 to,13), inclusive, agreed to. 


Mr. MacQuarrie: Mr. Chairman, the ministry seeks to 
amend the bill by adding section l3la. It is a section, 
gncidentally, that 1. had»hoped Mr. Taylor would» move. 


Me. Chairman Mra Jew A wi Taylors movesuthaterhe baliybe 
amended by adding thereto the following section: 


"13la(1) Subject to subsections 3 and 4, where a person 
obtains an order to enforce an obligation in a foreign currency, 
the order shall require payment of an amount in Canadian currency 
sufficient to purchase the amount of the obligation in the foreign 
Currency at a chartered bank in Ontario at the close of business 
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on the first day on which the bank quotes a Canadian dollar rate 
for purchase of the foreign currency before the day payment of the 
obligation is received by the creditor. 


'"(2) Where more than one payment is made under an order 
referred to in subsection 1, the rate of conversion shall be the 
rate determined as provided in subsection 1 for each payment. 


(3) Subject to subsection 4, where, in a proceeding to 
enforce an obligation in a foreign currency, the court is 
satisfied that conversion of the amount of the obligation to 
Canadian currency as provided in subsection 1 would be inequitable 
to any party, the order may require payment of an amount in 
Canadian currency sufficient to purchase the amount of the 
obligation in the foreign currency at a chartered bank in Ontario 
on such other day as the court considers equitable in the 
circumstances. 


(4) Where an obligation enforceable in Ontario provides for 
a manner of conversion to Canadian currency of an amount in a 
foreign currency, the court shall give effect to the manner of 
conversion in the obligation. 


"(5) Where a writ of seizure and sale or notice of 
garnishment is issued under an order to enforce an obligation in a 
foreign currency, the day the sheriff, bailiff or clerk of the 
court receives money under the writ or notice shall be deemed, for 
the purposes of this section and any obligation referred to in 
subsection 4, to be the day payment is received by the creditor." 


Mr. J. A. Taylor: Mr. Chairman, I understand this 
follows from a submission entertained by the committee, and I 
believe there were subsequent meetings on the reworking of that 
section. Maybe the staff can confirm that. 


Mr. Breithaupt: This was in the business law section of 
the Canadian Bar Association (Ontario). 


Hon.© Mr.) MeMur try: Yess Sands thewmeiy1 Wa itieata one section 
of the Canadian bar? 


Inter eceion: Yes, 


Mr. Breithaupt: So they are all content with the sorting 
out of the erat 


Hon. Mra McMurit rye Yes. 


Section 13la agreed to. 


Mr. Renwick: Nice piece of drafting you did here, Mr. 
Taylor. 


Mr. J. A. Taylor: Yes. It took them a while, but-- 
4:10 p.m. 


Sections 132 to 135, inclusive, agreed to. 


31 
On seetion..356: 


Meme Chadians Mrees., 8. laylor moves that ‘clause 
136(4)(d) of the bill be struck out and the following substituted 
therefor: ''(d) with the consent of all the parties or by order of 
the court, clauses (a) and (b) apply to any other step in the 
proceeding." 


Mr. J. A. Taylor further moves that subclause 136(4) (g) (ii) 
of the bill be struck out and the following be substituted 
therefor: "(ii) translation of documents in the other language 
under clauses (a), (d) or (£), unless the court considers that the 
ends of justice do not require the expense of translation." 


Meteds Awe layhOr;eOnethat, degather the transiation 1s\-a 
public expense. 


Hon. tir. NcMurtiy : Yes. 


Mr. J. A. Taylor: And not assessable to any of the 
parties. 


Hon. 2 Mew McMurtry: No. 

Mr. J. A. Taylor: I think that was an earlier issue. 
Motions agreed to. 

Section 136, as amended, agreed to. 

Sections 137 and 138 agreed to. 

On section 139: 


Mr. Breithaupt: Is the amendment to subsection 139(4), 
the one referred to again by the civil litigation section of the 
MPntario branch of the Canadian. Bar Association’ 


HON. muCcMUEChy. “lteis 4, cross-section, yes. 


Section 139, as reprinted, agreed to. 
Oneseetion 140: 


Mr. Chairman: Mr. J. A. Taylor moves that section 140 of 
the bill be amended by inserting after ‘'so'' in the first line: 
"having regard to changes in market interest rates, the 
circumstances of the case, the conduct of the proceeding or any 
other relevant consideration." 


Mos ebreithaupt (here was one reference, in our notes 
from the Insurance Bureau of Canada, taking into account in these 
matters the dates upon which medical reports were available and 
delivered and received, so presumably decisions or judgements on 
consent would have been done earlier, which would save some 
interest, or however it might go. Is it the intention that this is 
a somewhat broader, general amendment which would allow those 
kinds of considerations to be taken care of? 


on 


Hon. Mr ..MeMurtrysi¥es, that» was sthe,origindl inception 
of the legislation, but there is some judicial authority that 
would appear to place a narrower intention than had been intended 
when this legislation was passed. We were trying, in effect, to 
reinforce the original intention by including these various 
matters for consideration. 


Mn Briel thaupGs Tha teseems lai meso Avan letyeOmstiese 
considerations can be put before the court whether they are 
successful or not. 


Motion agreed to. 

Section 140, as amended, agreed to. 
Sections 141 to 143, inclusive, agreed to. 
Section 144, as reprinted, agreed to. 


On section 145: 


Mr. MacQuarrie: Mr. Chairman, the ministry has proposed 
an amendment with respect to section 145 that I would be happy to 
move. 


Mr. Chairman: Mr. MacQuarrie moves that clause 145(2) (a) 
beesStruck.out. 


All those in favour of the motion? 


Mr. Breithaupt: Mr. Chairman, presumably we would like 
to talk about Ztetinst. 


Mr. Chairman: I am sorry. Mr. Renwick, is that what you 
were pointing out? 


Mr. Renwick: I am quite happy with the amendment. I have 
another matter. 


Mr. Breithaupt: Of course;, that would then include sin 
iw uw 


the amendment--you would get rid of the comment ‘or’ and the 
"(b)."’ Do they simply go out without having to be referred to? 


MemeNacOuarete: [hene wi Ui belae iad) -Upec (aUSema erie 
end. 


Mee. DEe Chapel. Jounder stood com the ean lier ecommene 
that the Attorney General was opposed to any discretion to close 
hearings to the public. I have no particular objections to this 
because there still is a saving portion here which, in a 
particular circumstance, allows that exclusion to be sought on 
application to the court. 


Hon. Mr. McMurtry: We have tried to narrow it down. Some 
concern has been expressed about the term that has been employed 
over a long period of time, "matters harmful to public security." 
There seemed to me to be a lot of concern about just what was 
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meant by that. Basically what we are dealing with is trying to 
narrow it so we are dealing with "the possibility of serious harm 
or injustice to any person." 


It has always been my under standing that matters harmful to 
public security’ really did incorporate “the possibility of 
serious harm or injustice to any person.’ We think we can live 
with that, and it does give the appearance of maintaining the 
openness of the courts as a high priority. 


Mosh enwicks ly tconcern sisiewith Ghesword "possibility: 


Mr. Chairman: Mr. Renwick moves that the word 
"possibility” in subsection 145(2) be deleted and the word 
"probability" be substituted therefor. 


4220 ep .ins 


Mr. Renwick: I welcome the deletion of the first portion 
of that tclauseyiparticularly inca jurisdiction such as Ontario, 
but I have grave consideration about "the possibility of serious 
harm or injustice to any person" justifying a departure from the 
general principle. 


On the general principle, I wish I could recall the exact 
words of Mr. Justice Martin. Part of the price we pay for an open 
court system is people are going to get hurt in that system. Their 
reputations are going to be affected, regardless of what the 
disposition of the case is. I think in almost every case, one 
could make an argument that the possibility of serious harm or 
injustice to any person justifies a departure from the general 
principle that court hearings should be open to the public. 


I would think the court would be capable of making a 
decision about probability in such a way as to point to some 
additional ingredient that would lead to a departure from that 
general principle. All of us could call up instances where a 
person just simply is hurt, and the harm can be serious or the 
injustice may be serious. That is the price we pay. 


The term possibility’ seems to me to be much too wide open 
to closing the courts. I would prefer, as I stated in the 
amendment, the word "probability." I do wish I could remember the 
exact words of Mr. Justice Martin about that aspect of it. 


HOnwanir se cMuUntEYy;sWeTare not dealing with criminal 
cases here and we are not dealing just with a possibility standing 
by itself. We are dealing with a possibility that justifies a 
departure from the general principle. It seems to me to be a 
pretty heavy onus to overcome to satisfy the court that the 
possibility of serious harm or injustice does justify this 
departure from this fundamental principle. This has been in the 
rules for some time. 


Mr. Breithaupt: ''Possibility" gives a broader 


protection. — Probability" is going to narrow it perhaps too far. 


Hon. Mr. McMurtry: It would be almost impossible. 
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MriscalenAe Laveloc: .t1s a4 discretion On wene parte Ore cle 
court. Surely we must have some confidence in the exercise of that 
discretion. 


Mr. Stevenson: I do not know what "probability" means in 
legal terms: "butct statistically: Vprobability,. could pew. c000l ir 
does not have to be interpreted as a high probability. I am not 
really sure that in changing the words you have really narrowed 
the--in fact, I would say in the sense of statistics, 
"possibility" is maybe a narrower term than "probability." 


Inter jection: pihat gsur e.convinced «me. 

Mr. Renwicks T° think you ar epaquleem ieht. 
Motion agreed to. 

Section 145, as amended, agreed to. 


Mr. Chairman: That brings us near the time of 4:30. Does 
the committee wish to continue? 


Mee MacQuar clei do=noc knowl Ager cierce onymocler 
concerns? I have gone through the statute and speaking personally-- 


Mr. Renwick: I would be quite happy to sit for another 
Lor 20 lates, 


Mr aMacQuatrwes. |) WOULdSDe (GULce Dappy alo mOvertoal-= 


Mr. Renwick: I do not want to depart from what we have 
been doing, but I am very happy to press on. 


Mr. MacQuarrie: We only have about six more clauses 
anyway. 


Mr. Breithaupt: Do not forget the complementary 
amendments that begin at section 160. It would appear to me that 
the responsibility of ensuring that the right section is being 
repealed and referred to is much more that of the ministry 
advisors than it is, particularly or peculiarly, that of the 
members of the committee. We are not able to cross-reference each 
of these sections or statutes before us and no one should pretend 
that we are. 


The Attorney General has the responsibility to ensure, for 
example, the repeal--if he wants--of the Public Officers' Fees Act 
as referred to in séction 707 Gahat-is juse finespy tre. eam notsa 
public officer and therefore will not be getting any fees. Or the 
Replevin Act in section 210--that is your responsibility. I am 


prepared to allow you to deal with those sections en bloc after 
section 159. 


Lithinki Te is. best1t Welcan icleary up ths Nexcrmttre Dit. 


On section 46> 
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Mr. Renwick: When we had the discussion some years ago 
about this question in section 146, I was concerned about people 
being photographed outside the builaing as they leave the court 
pbuilding. This 1s related solely ‘to the interior of the building. 
I know we had a discussion at the time this was first put in ana Il 
think the word agreed upon was that strange word "precincts." 


If it is offensive to take a picture of a person entering or 
leaving a courtroom in the building, it seems to me to be as 
offensive to take a picture of a person entering or leaving the 
actual building in which the court is going to preside. 


Mr. Breithaupt: Usually with the word "courthouse" right 
behind the person as he appears. 


Mr. Renwick: Yes. I am just curious. I do not remember 
all of the debate, but I know Robert Welch was the Attorney 
General at the time this came up. As a result of discussion, we 
did add the word "precincts." It was an attempt to indicate that 
it was as offensive going in and coming out of the building--and 
again, trying to remember we are dealing with civil matters 
here--as going in and coming out of the courtroom. 


Mo oneLenaupt:, Ihe commentsemade by the meporter, the 
media or the cutline on the photograph will be just as damning as 
if it were taken sitting in the courtroom itself and would be used 
for the same purpose, if that is an embarrassment we are trying to 
avoid. 


Mr. Beecroft: We are having a consultation. 


Mr. Renwick: I am not asking you to delay it, but there 
is a change from what it was. 


Mr. Beecroft: There are changes in words but not in 
meaning, Mr. Renwick. The existing Judicature Act says no person 
shall take or attempt to take any photograph of any person in the 
peecinees OF Lhe pULLaInNEG. 


Mr. Renwick: Yes. 


Mr. Beecroft: “Precincts of the building” is defined to 
mean ''the space enclosed by the walls of the building." 


Mr nenwiek: Oh, 200d Cod. 


Mr. Beecroft: Really, we were just cleaning up the 
wording. 


Mr. Renwick: I did not realize the refinements killed 
the discussion we had at that time. I assumed that precincts meant 
the immediate vicinity of that building. 


Mr. MacQuarrie: If a person with a camera stands on a 
street, whether outside a courthouse or not, and takes someone's 
Prcturesonetnie way 1 Or) Out of a building, I do not see why we 
should be exercising control over it. If he is in a building under 
the Attorney General's control, I can see we can do that quite 
properly. 
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Mr. Boeithaupt : sl hegre! tai cutie scale iL oOUCn anuecanse 
the person whose photograph is being taken will then be subject to 
the headline or the newspaper article or whatever. 


Mr. MacQuarrie: You could take his photograph walking 
down the street and run a picture of the courthouse alongside it. 


Mr... Breithaupt.. 1 uknow,jvands lv guess schate coulda happen 
too, but basically we are allowing to happen peripherally what we 
are denying in particular, and it is going to be used for the same 
purpose. Mind you, someone could have taken a photograph of a 
person leaving his home that morning on his way to the courthouse. 


Mr. MacQuarrie: 91 Can see Che Courts of sJusttccmnec 
applying to facilities, buildings or lands that are under the 
control of the Attorney General, but when you come to other 


property not under the control of the Attorney General, I think 
the person is free to do what he wants. 


STOR yal iy 


Mr. Renwick: What do you mean is "under the control of 
the Attorney General"? The outside of the court at 361 University? 
The lawn? 


Mr. MacQuarrie: The lawn, yes. The sidewalk, no; that is 
municipal. 


Mr. Renwick: I recognize that problem, but you are 
talking about the outside of the building, so we are talking about 
the same matter. It seems to me that people should be able to walk 
in and out of a courthouse for the purpose of attending the 
hearing in which they are involved without being subjected to 
close-up harassment of some sort. I know you cannot extend it from 
portal to portal, from the time the guy leaves his home in the 
morning until he gets back at nighttime. 


Mr. J.°A. ‘Taylorowe will haves to watehie Meee Chairman, 
that we dao not fall into that NDP trap they are setting for us, to 
further restrict the freedoms of the people. 


Mr. Renwick: I was thinking of the dignity of the 
process, 


I am not going to labour it; you know my point. I just do 
not think you should be able to take photographs immediately 
outside 361 University Avenue, on that property, or at Osgoode 
Hall or at any other courthouse. 

Section 146, as reprinted, agreed to. 

Section 14/7 agreed to. 

Sections 148 to 152, inclusive, as reprinted, agreed to. 


On. section, 1ai3. 


Mr. Breithaupt: This is a new section, Mr. Chairman, and 


By 


again we had the Advocates' Society's involvement. Were the two 


points they raised the basis for this and have those concerns been 
resolved? 


Mr beecLOru. Yes. i)1s 1s another provision. that igra 
result of the discussion we had. 


Mr. MacQuarrie: We had some trouble some time ago about 
estates of Canadian citizens with foreign beneficiaries. My memory 
is a little bit hazy on this, but there was some suggestion that 
very little, if any, of the funds were getting to the ultimate 
beneficiaries; the foreign governments were extracting a lot of it. 


HOt a icMurtey <= Thepestates AdministrationsAct. 


Mr. MacQuarrie: Right. Is there a conflict between that 
act and this particular section in which a person is entitled to 
have the money paid over to the consul of the country? 


HOH weit UCMUDtmy:s 1t sis not a mandatory provision, as 1 
understand it. 


PoemuecoUarGle aL Ealayepe =pald=tOn Ghe consul; see. 


Section 153, as reprinted, agreed to. 


Sections 154 to 159, inclusive, as reprinted, agreed to. 


Me acQuartie: Mr Chairman, |) suggest that part x; 
being sections 160 to 222, inclusive, carry as reprinted. 


Mri Po Reid; Ll would Like to hear from Mr. Renwick. I 
am sure he has some concerns. 


Inter jection: Where are you now? 
Mop NacOUuarries sections 160 tow272, 
Mr. cl meee held Almost the rest of the bill. 


Mrmr lay On seoeeti On, 222°. Chat 1S Okay. Lhat makes 
good sense. It is section 223 I was concerned about. 


Inter jections. 


Mr. Renwick: When are you going to bring it into force? 
Will it be this year or next year? 


Hons Mr. McMurtry; As you know, it will be brought into 
force at the same time as the rules of practice are ready. We had 
nopedstonecl ly se puUteelOooking = at 1b realistically, .1l, does not 
seem to be practical given the time lag that is going to be 
required to educate the profession. 


Sections L600 to 222, inclusive, as reprinted, agreed to. 


Mr. MacQuarrie: I take it the legislative counsel will 
Desprepatainemthies bilbetorsits finaleprinting. In Che course of 
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editing I assume the appropriate changes in numbers and letters 
will be made. I wonder if the short title of the act might more 
properly be the Courts of Justice Act, 1984. 


Inter jection. 


Mr. MacQuarrie: The legislative counsel just whispered 
to me. 


Hon. Mrs oMeMuntryiel am¥surienithtseis#anveny speciar 
moment for legislative counsel, my senior advisers and others 
because we have reached another historic landmark. There has been 
a very lengthy history in the development of this legislation, Mr. 
Chairman, and I thank you and the committee. 


Bill, as amended, ordered to be reported. 


The committee adjourned at 4:38 p.m. 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


ARCHITECTS ACT 
TUESDAY, MARCH 6, 1984 


Morning sitting 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


CHAIRMAN: Kolyn, A. (Lakeshore PC) 
VICE-CHAIRMAN: Mitchell, R. C. (Carleton PC) 
Breithaupt, J. Re wk lechener a) 

Elston, M. J. (Huron-Bruce L) 

EVes, oH (PatryrsOunGeEG) 

Gillies) ParA sachrantcLordmren 

Grande, T. (Oakwood NDP) 

MacQuarrie, R. W. (Carleton East PC) 
Renwick, J. A. (Riverdale NDP) 
Spensieri, M. A. (Yorkview L) 
Stevenson, K. R. (Durham-York PC) 
Taylor, J. A. (Prince Edward-Lennox PC) 


Substitutions: 
Hodgson, W. (York North PC) for Mr. Eves 
Williams, J. RR.) (Oriole PC) gbor Mr 7 Giliies 


Also taking part: 
McMurtry, Hon. R. R., Attorney General (Eglinton PC) 


Clerk: wArnoOteeeD. 


From the Ministry of the Attorney General: 
Fram, S. V., Counsel, Policy Development Division 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


itesday seMarch 6, 1964 


The committee met’ at 10-16 a.m: “in committee room 1: 


ARCHITECTS ACT 
(continued) 


Resuming the adjourned consideration ot Bill 122, An Act to 
revise the Architects Act. 


Mr. Chairman: Good morning, ladies anda gentlemen. 


Untortunately, the Attorney General (Mr. McMurtry) is not 
with us at the present time. I understand he is in the building. 
He is either at cabinet or meeting with his fellow Attorneys 
General before they proceed to the first ministers' conference, 
which starts tomorrow, in Ottawa. He has assured me he will be 
available. 


In the meantime, we have here the parliamentary assistant, 
the member for Carleton East (Mr. MacQuarrie), with Mr. Fram. 


Mr. Williams moves that the committee use the reprinted copy 
of Bill 122, which shows all the proposed amendments by the 
Attorney General. 


Motion agreed to. 


Mr. Renwick: Perhaps, before we start, Mr. MacQuarrie or 
Mr. Fram might bring us up to date as to what has happened since 
we last heard the representations on this matter. Obviously there 
have been a number ot developments. An explanation of them now 
might very well save us some time. 


Mr. Fram: Immediately after the committee finished its 
public hearings and gave us a direction to seek a solution to the 
interior design problem, we set out to do so. The Interior 
Designers of Ontario created a steering committee composed of the 
various elements: store planners, institutional designers, 
interior designers, commercial designers. That steering committee 
and the IDO retained the firm of Goodman and Goodman and Kathy 
RODINSOnAOLsatLhaceLrarm.~ 


I met with them, and subsequently they had many discussions 
with John Brunner of the Ontario Association of Architects and 
kept me up to date. Ultimately they achieved an agreement. That 
agreement is embodied in this reprinted bill in a new clause 
11(3)(e). In substance, that is the agreement between the 
architects and the interior deSigners. 


In addition, prior to that we re-examined the architects and 
Che engineers. I>took another look at the beginning of the wording 
SOferule 3." whicn starved out, “An architect ‘and ‘a’ professional 


Zz 
engineer together...'' That sounded as though on every alteration 
both an architect and an engineer had to be involved in assembling 
institutional buildings, even though the work was purely 
engineering. 


That was an impression given from the wording; quite a 
proper impression, given the way it was worded. That has been 
reworded to more accurately describe what is involved. If the work 
is purely engineering in an alteration, then a professional 
engineer without an architect may do it. Similarly, if the work is 
architectural and no professional engineering is involved, an 
architect may do it. Consequently, an interior designer who really 
only needs a structural service need only retain a professional 
engineer, if that is all that is involved in the alteration. 


That now appears to be much clearer. It certainly appears 
clear; before it was totally ambiguous. 


That really brings us up to date on those. 


In the brief to the committee from the IDO, I noticed it 
found the bill acceptable with those changes. They have also 
indicated they will be seeking a private bill for the Interior 
Designers of Ontario. 


Mr. .Chairman: [hank jy Ougein.. air am. 


Mr. Renwick: Mr. Chairman, I have been asked to move a 
couple of minor amendments when we get to section 11 and agreed to 
accommodaate Mr. Kapsa in moving them, at least for discussion 
purposes. I believe he has had some subsequent discussions with 
Mr. Fram. I just wanted to let you know that I had been requested 
to do that? 


Mr. Chairman: On section 1l, fine. 


Mr. Breithaupt: Mr. Chairman, perhaps we could just 
follow through on the comments Mr. Fram has made. In the last 
several days, we have received probably 25 additional letters and 
comments, mainly from industrial designers. Are we assured at this 
point that the variety of the points raised by the individuals 
have all been included in and referred to by the overview brief 
submitted on behalf of the Interior Designers of Ontario? Are we 
going to spend some time reviewing the group ot exhibits just 
received to ensure the comments made have been considered? 


Mr. Chaicman: The researchers have done what they could 
with the ones they had. These are in the brief they gave us. The 
recent ones we have been getting-- 


MES Deen LOaUp lew ber ehaceelitecenO) @lOUG@O CULV CalnOner 


Mr. Chairman: Right, but we have been making the 
researchers aware of them and have been asking Mr. Fram to look 
them over and possibly make some comments on them a little later. 
I have another that just came in this morning. They are still 
Comite in on bile wo. 
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Mr. Breithaupt: It would seem useful to have some 
response given to these 25 or so people. Is it possible to have 
the clerk at least acknowledge the receipt of their submissions 
and then inform them the matter has been considered under the 
overall brief presented on behalf of the interior designers? 


Mr. Chairman: Yes. I have no problem with that. I think 
that could be accommodated. 


Mr. MacQuarrie: I think that would be the best approach 
to take. Most of the submissions we have been receiving over the 
past few days have been from designers who obviously are unaware 
of the changes that have been made in the legislation. Some of the 
submissions stem from a meeting held at Ryerson Polytechnical 
Institute which apparently was very well attended and which 
aroused quite a bit of interest among the designers. 


The objections raised in most of the letters have been dealt 
with by the amendments. I can see no reason why the clerk of the 
committee or Mr. Fram could not simply acknowledge the letters and 
indicate the matter has been looked after. 


MeeieBreithaupt: %1t would ibeva ‘courtesy if we could do 
that. The persons who have written obviously feel very strongly 
about their future livelihood and yet may be unaware of the 
overall brief and the accommodations that have been attended to. 


Mr. Williams: Mr. Chairman, I know the committee has 
finished hearing representations from the public at large and we 
are here to deal with the bill on a clause-by-clause basis. 
However, I wonder whether anyone is present today as an observer 
who might be a representative of these several groups and who 
could indicate that there is concurrence in the amendment and with 
some of the related individual letters that have come in and who 
could speak on their behalf as well to indicate whether we are 
meeting all the objections and concerns. I just do not know 
whether that answer could be forthcoming from someone who has the 
authority to so state here today who is representing those groups. 


MeeebeeiGnaupl:. (ne, problem there, of course, might be 
that the person has not seen the various briefs and may not know 
of additional points that could have been raised unless there was 
some time to study them. 


Mr. Williams: Well, let us find out. 


Mr. Mitchell: Mr. Chairman, I have just been going 
through some of the briefs handed to us lately, and I will draw 
your attention to the brief handed to us this morning from the 
Exhibit and Display Association of Canada. Their concerns dealt 
withetwoseaneas sal 64) 5eandel1) (3) Ce) SiTheinewording: is, toxsthesbest 
of my comparison, exactly identical to what they have been asking 
for. That is from one organization this morning. 


Another brief we received this morning, from Glelen Design 
Lines, referred to four subsections under section ll. They went 
Ennouchrl 1) (outa each) @andGe)#onvpagessl4tand? lo .aWell, G1 LG) Ce) 
has been dealt with as per Mr. Fram's comments. They also went 
Paco eva ana 14 ll CG) osand: Pit)’. 
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Some of their concerns have been answerea. If Mr. Fram 
should have their letter, he might be able to point out any other 
changes that were made in the sections they refer to. That is from 
Glelen Design Lines, and it was handed to us this morning. 


Mr. Renwick: Mr. Chairman, because of the degree of 
concern around and out of courtesy to those who have taken the 
trouble to attend, may I suggest that, without reopening all the 
issues, as we go through the bill clause by clause any person in 
attendance today who feels the matter does not deal with his 
concern perhaps could be allowed to make whatever his comment is 
to make certain we have not overlooked anything. That seems to me 
to be a simple way to deal with Mr. Williams's concern. 


Mr. Williams: Could we have the clerk determine for the 
members present if they are representatives for those particular 
groups? 


Mr. Chairman: As soon as he gets off the phone, Mr. 
Williams. 


Mr. MacQuarrie: Mr. Chairman, I thought we had come to 
the conclusion when we finished our hearings that while we were 
dealing with clause by clause, interested people could attend and 
would be welcome to attend, but that in order to deal as 
expeditiously as possible with the acts in the limited time we 
have available, we were not going to call on those present unless 
we got into an area where we felt there was some need of 
specialized advice or assistance. Are we now departing from what 
we agreed on? 


Mr. Chairman: I hope we are not. I want to draw to Mr. 
Renwick*’s attention that, of course, there are always two or three 
different sides to the issue. If we get one side from the 
architects and then want the engineers and someone else, we may 
get bogged down. I tnought we had agreed it would be at the 
discretion of the chair. 


EOs50 84.2 


Mr. Renwick: The discretion of the chair is fine with 
me. The reason I make the distinction is that, since we as a 
committee have met, there obviously has been a very large meeting 
attended by representatives of the ministry and others, and we 
have had the statement from Mr. Fram on behalf of the ministry. He 
believes an agreement has been reached, that one of the bodies 
representing a number of people in this area are in agreement with 
Lt cand so 7on:.; 








Because of the obvious pressure by calls and otherwise on 
the individual members of the assembly, let alone members of the 
committee, I think we would like to have some sense that what we 
are doing is in accordance with the agreement and that problems 
ace resolved. 


I am not suggesting we would necessarily come up with a 
different solution, but the record should show whether the 
agreement reached reflects the concerns expressed by the differing 
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interests. I am quite happy to leave it to the discretion of the 
chair to recognize as a courtesy anyone in attendance who wishes 
to attract the attention of the chair. 


Mr. Chairman: When you say "anyone in attendance," are 


you suggesting people who have not appeared before the committee 
prior to today? 


Mr. Renwick: I leave that entirely to the the chairman's 
discretion. 


For the record, I want to state that it is not necessarily 
the practice of this committee not to allow participation in 
clause-by-clause discussion. We are doing it in this instance 
because of the number of representations that have been made, the 
work that has been done and the burden of work on this committee. 


I do not want you to think we have established some rule for all 
time on the question. 


Mr. Mitchell: The member for Riverdale has put it into 
your ball-park, Mr. Chairman; it is at your discretion. Having 
said that, we will take it as it is presented. We should proceed. 


Mr. Chairman: Agreed. 


Mr Williams :*1. do notewantytoaprolongvit, «butel want.to 
know whether those concerned parties have representative observers 
here today so that we know whether they are available if 
necessary. We should not proceed on the assumption that they are 
here. 


Mr. Renwick: They are here. 
Mr. Williams: I did not have the benefit of sitting in 


on those hearings. I do not recognize people in the audience. As 
far as you know, they are here at this point? 


Mee bre LEnhaupLoey es. 

On section lL: 

Mr. Mitchell: I do not believe section 1 was any concern 
of the Interior Designers of Ontario. I suspect section 1] is quite 
capable of being carried. 

Section 1 agreed to. 

On section 2: 

Mr. Breithaupt: The brief from the Interior Designers of 
Ontario referred to creating somebody to regulate the activities 
of all the individuals involved with a variety of representations 
from the groups. Is there any intention to follow through on that 
idea so that a broader type of umbrella organization will include 


those beyond the architects' group itself? 


Mr. Fram: What the Interior Designers of Ontario are : 
seeking is a private act so that they have self-government and 
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control of their own members rather than an umbrella organization 
to be composed of architects and planners. That may evolve in time 
as the interests of various groups coalesce. 


In Alberta, the interior designers fall under the 
architects, and I know that is strongly opposed by the Interior 
Designers of Ontario and the Ryerson faculty. They wish the 
freedom to develop their own protession and not be under the 
control of the Ontario Association of Architects. 


The statement at the end of the IDO briet is simply a 
statement of their intention to proceed with a private bill, of 
which they have spoken to me several times over the past three 
years. I have encouraged them and sent them standardized drafts 
and they are going to proceed. It was that intention they were 
stating - 


Mr. Renwick: Perhaps I could ask the Attorney General, 
given the circumstances that have developed and the knowledge we 
have obtained about the nature and extent of the design business 
in Ontario and the need to provide some overall self-disciplining, 
self-regulating body for them, whether the government is giving 
consideration to working with the designers with a view to 
introducing a government bill to establish this body, because I 
think it is within the tradition that if one is to ‘grant 
self-government to any body it has to be done by virtue of a 
publicmbilis 


Thisyparticularslearning experience adi alecanicall We shar, 
that we have haa about the role of the designers would lead me to 
believe that what is forecast later on in the bill with reference 
to classes of people who may well be exempted from it requires in 
the interest of the public that perhaps the government should 
seriously consider, rather than a private bill, a public bill 
which could be introduced for this purpose. 


Hon. (Mr soMcMuntny -) There 1sene precedent of swhiche)! vam 
aware that would lead me to recommend to my cabinet colleagues the 
introduction of a public government bill as opposed to private 
legislation. 


I think it has been the practice in matters such as this, 
when people want to obtain some recognition in so far as a 
professional association is concerned, to go the private member's 
route unless it is the intention of the government to provide some 
monopoly such as we have seen over the years with respect to our 
own profession, Mr. Renwick, and other protessions that we are 
dealing with here today. 


While one can be very supportive ot the overall professional 
intentions of the design industry, which is obviously an extremely 
important industry in this country, one has to recognize, for 
example, the concerns expressed by the Professional Organizations 
Committee and other studies over the years in relation to giving 
people exclusive areas of operation in the sense of excluding 
others, often inadvertently, because the concepts we are dealing 
with, while very important, are also very broada in nature. 
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An example of the difficulties inherent in this area, even 
when one goes the private member's route, has to deal with the 
landscape architects. I am not sure which standing committee dealt 
with that. 


Mr. Williams: Regulations. 
TO: 40sanmc 


Hon. Mr. McMurtry: Although I was not there, I believe 
that what started out as a very laudable project to give some 
professional recognition to a talented group of people ran into a 
number of problems when it became apparent that there were many 
people who believed the businesses they had been operating over 
the years, legitimately and in good faith, woula be changed or at 
least the names of the businesses would have to be changed because 
of the desire of this group to have an exclusive use of a 
particular name or designation. 


While I think we would be very sympathetic to working with 
design organizations to see if we can help them through the 
private member's legislation route, I sound that note of caution 
in relation to the introduction of a government bill. 


Mr. Fram might like to add something to what I have already 
said. 


Mr. Fram: One of the most contentious issues is the 
divisions within the interior design group. That is why a steering 
committee was used of store planners, the Ryerson group and the 
Interior Designers of Ontario, because the IDO itself is opposed 


by several other design organizations that do not wish to take its 
lead. 


Several years ago, when the IDO was preparing a private bill 
and there were some statements by the then president of the IDO 
about closing the right of entry to interior design, a storm of 
lobbying took place out of fear of that issue. It is a complex 
issue even within the interior design business. 


Mr. Renwick: I appreciate that question, but the very 
fact that there now is a steering committee working in an attempt 
to resolve the divisions within the profession or the industry, 
however you want to call it, would lead me to believe in the brief 
experience and immersion course I have had in interior designing 
recently that you may well feel it is not a question of granting a 
monopoly. The monopoly is only granted in relation to the public 
interest which must be served. 


I have been impressed by the need for consideration to be 
given to the earmarks of a professional body such as mandatory 
membership in the public interest and the need to establish the 
standards of admission, both for those currently practising in the 
field and for those who are going to enter it, in relation to an 
open but standardized qualification requirement through the 
development of a curriculum that would meet the needs of the 
public interest and the concomitant requirements with respect to 
some form of internal discipline of their membership. 
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As I think your study has shown and will continue to show, 
this mushrooming industry is now a very integral part of the 
economic life of the province, and the standards that are set and 
the methods of qualification and the diverse interests that are 
involved may well provide an opportunity rather than a deterrent 
for recognition by the government that, whatever the history may 
have been in the past or whatever the problems may have been, 
assuming the industry can get its own act together, the time may 
well have come in the development of your thinking about it that 
you at least should not rule out the question that a government 
bill may well be the wisest and sanest way to approach this 
question. 


Mr. Williams: Mr. Renwick puts forward an interesting 
concept, but I think a clear distinction can and must be made 
between government-initiated legislation that represents an 
enactment or embodiment of some very basic professional groups 
such as the Attorney General has identified. The legal profession 
and the very bills we are dealing with here over the next couple 
of days are examples. 


However, as we have come to find in recent times, within 
these very basic professional groups--whether it be these as 
identified, the medical profession or people in the medical 
field--there are very specialized groups emerging. 


Again, the Attorney General identified the landscape 
architects, It was they who had decided they had matured to a 
point where they thought they were entitled to special statutory 
recognition based on the historical evolvement of their particular 
specialty. As it happened, they got into a bit of trouble because 
they found that they could not quite corner the marketplace, so to 
speak, without prejudicing certain other people in their industry 
or allied fields. 


It seems to me the government would be hard pressed to hold 
out any particular brief for any specialty group within any of 
these professions or organizations and be presumptuous enough to 
say, 'We as a government think a certain select or specialized 
group within the medical profession or within the architectural 
field or whatever should now be self-identified and given special 
status with legislation." 


I think the initiative surely has to rest with that 
particular group to make that determination and take their 
initiative to approach the government by way of the private bill 
route, Let them satisfy the government through that process that 
chey deserve entitlement to that type of recognition. 


In addition to the landscape architects, in recent times we 
have done the certified general accountants. As an example, we 
have the Public Accountancy Act. As you know, the certified 
general accountants felt for many years that they were a specialty 
within a peofession to the point where, atter a good number of 
years and research, they felt the time had arrived for them to 
obtain self-identity and self-regulation. It was accomplished 
after very careful consideration and an assessment of the whole 
situation. 
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imsugeesti to youn Mr sRenwick, that this, «is. no.different..a 
situation. I think the initiative surely must rest with these 
specialty groups to make those self-determinations and obviously 
after consultation with the appropriate ministry and so forth. We 
are there to accommodate and facilitate them if they feel the time 
Meecienewand Lheyecan justify sib. But 1t would be .wrongetor this 
government to be making that determination and taking the 
initiatives. It should remain vested in those particular groups. 


I would have to share the view taken by the Attorney 
General. While this group is as important as a lot of the other 
specialty groups that are emerging now, the initiative rests with 
them and should remain with them. I feel that is the proper 
approach that we should continue to take and it would be a 
dangerous precedent to start dealing in a selective way with the 
more specialized groups within the general professions. 


LO Ola em. 


Mr. MacQuarrie: Mr. Chairman, in considering what could 
and should be done for this group and for the technicians and 
technologists, it was felt--at least in my discussions with the 
ministry--that the best route to go was by way of the private 
bill, the ministry at the same time indicating it would give 


Support, advice and assistance in getting the bills prepared and 
ready for presentation to the House. 


I do not see really why we are hung up on whether it should 
be a private bill, a government bill or whatever as long as these 
people are able to bring forward a piece of legislation giving 
these people status and as long as the bill is dealt with by the 
House with some degree of consideration. 


I think all parties present at these hearings do have 
sympathy for the groups involved. I can see little trouble arising 
as long as the groups are able to work out their problems within 
themselves. 


In connection with the technicians and technologists, one of 
the tundamentals has to be that they work out an acceptable 
arrangement with the Association of Professional Engineers of 
Ontario. As one member of this committee and of the Legislature, I 
am putting the professional engineers on notice that I want them 
to be fully co-operative when they come to deal with the Ontario 
Association of Certified Engineering Technicians and Technologists. 


lt is only in the, spirit of,co-operation that we can get 
these various related groups working and functioning each within 
its own sphere of operations and acquiring certain statutory 
recognition as well as a practical recognition in the marketplace. 


In the amendments that have been put forward to both these 
bills, we have indicated we are going the first mile to 
accommodate these people. An awful lot of the rest of it is going 
to be up to the two groups themselves. 


As I said at the outset, I do not see why we should be hung 
up now on whether it should be a government bill, a private bill 


10 


Or whatever. We should get on with the work we have in front of 
us. We have an awful lot to go through in such a short time. 


Section 2, as reprinted, agreed to. 
On section 3: 


Mr. Renwick: In view of the Attorney General's knowledge 
of these matters, could I just ask him whether it is still a valid 
requirement that no 'person shall be elected or appointed to the 
council unless he is a Canadian citizen resident in Ontario"? 


Hon. Mr. McMurtry: The question is still pending in the 
supreme’ Court’ of "Ganada- 


Mr. Fram: The issue pending is whether someone can be a 
member. There are no membership restrictions. Any Canadian citizen 
Or permanent resident of Canada can become a member. The council 
requirement--and that is not under attack in the courts--is that 
any member of the council be a Canadian resident in Ontario. 


The ‘resident in Ontario" provision is because it would be 
impossible to run an Ontario organization with councillors all 
over Canada. The "Canadian citizen" as a member of council was a 
recommendation of the Professional Organizations Committee, but 
not the membership. 


Mr. Renwick: I recognize the distinction you make with 
respect to the actual question before the courts. I have no 
problem with the -easonableness of the requirement of residence in 
Ontario. I have some concern that what you are saying to me is 
that you can be a member, presumably a fully-fledged member in 
good standing, of this organization but be ineligible for election 
to the governing body. It is a point I just wanted to make. It may 
well be that at some point it will be an issue. 


Mr. Williams: I will keep my questions to a minimum but 
there are some [ would ask which I would already have the answers 
to if I had been here while the committee was dealing with the 
public representations. The odd question may come to mind, if I 
could have the indulgence of the committee. 


For instance, on the addition of subsection 3(14), was it 
simply a mechanical problem that caused that? 


Mr. Fram: The reason is that it is desirable to have the 
total existing council of the association continue in office. One 
of the members of the existing council is the immediate past 
president, who was not elected. Without an amendment, he would not 
form part of the council. It is a technical change. 


Mr. Chairman: Is there anything further on section 3? If 
not, shall section 3, as reprinted, carry? 


Section 3, as teprinted, agreed to. 


Sections 4 to 6, inclusive, agreed to. 
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On section 7: 


Mr. Breithaupt: I note in the summary of comments there 
were three representations made with respect to regulations being 
available for some concurrent review. Can we have reported to us 
the state at which those regulations are, and whether it is the 
intention of the ministry to have those circulated, commented upon 
and possibly improved upon by the variety of groups interested? 


Hon. Mr. McMurtry: So far as the initial regulations are 
concerned, fundamentally they will be to implement the very 
important agreement that nas been entered into by the two 
professional groups, architects and engineers. We will want to 
proceed fairly quickly with those, but they are not likely to be 
distributed in advance because of the inherent delay that would 
probably result. We trust the regulations will not be of a 
contentious nature. 


ela ots 


Mr. Breithaupt: In order to speed things up, perhaps we 
could expect that you will create regulations but there will then 
be the opportunity, of course, for suggestions to be made and the 
possibility of changing certain contents in those? 


Hons Mee? MeMuntry: “Ohoayesn here, willsalways. be, that 
Opportunity. 


Mr. Renwick: I always have a concern such as that. I do 
think the precedent that was established with the Securities Act, 
where there was a widespread distribution of the draft 
regulations, was a very helpful part of the process. Maybe some 
day we will get to the stage where we can regularize that process. 
I wish this were one of those cases, but the member for Kitchener 
(Mr. Breithaupt) has put the case, and the Attorney General has 
obviously said no to it. 


I take it that paragraph 7(1)33 is one of the amendments 
that foresees the likelihood of exemptions from the application of 
this act when performed by certain prescribed classes of persons 
and so on. I take it this is the wording that is part and parcel 
of the agreement that was reached on that occasion. Perhaps I 
could have an explanation of what the intent of this is if it is 
not what I have stated. 


Mr. Fram: The intent of the provision is indeed as the 
member for Riverdale (Mr. Renwick) has suggested. It was not part 
of the agreement, however. The idea behind it is to prepare the 
next stage for the kind of idea the member for Riverdale was 
speaking of earlier. That is, when the interior designers do have 
their private act and if they do establish safety standards that 
are acceptable to the building code persons, those persons with 
those standards in a self-governing body will be able to discuss 
these matters with the architects, and regulation can be passed 
that will exempt them from part of the practice of architecture. 
Tnerefore, those people with their qualifications will be no 
safety risk to the public, and they will be able to do more than 
the exemption now contained for interior designers does by itself. 
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Similarly, a regulation could be passed for the Ryerson 
architectural technologists extending the area for persons with 
those qualifications, if they were in a self-governing body, as 
part of the practice of architecture, to make it greater than for 
anybody who is not an architect. 


The idea is the same, but it did not come out of that 
agreement. 


Mr. Chairman: Is there anything further on section /7? 
Section 7, as reprinted, agreed to. 


Mr. Renwick: Is there some amendment that should be 
moved on paragraph 26, which is out of this section? 


Mr. Chairman: As reprinted. There were two government 
amendments on this, I think. 


Mr. MacQuarrie: That was deleted. 


Mr. Renwick: I was just thinking of our experience 
yesterday. 


MreeMacQuarrie:=ITnat=paragraph hast been deleveaws The 
renumbering will probably be picked up. 


Section 8, as reprinted, agreed to. 
Sections 9 and 10 agreed to. 
Onasect ions Lis. 


Mr. Breithaupt: On) section 11 weshaveisome,) five onisix 
pages of recommendations, most of them dealing with the interior 
design group. The 20 or so additional submissions we have had 
would mainly refer to this section as well. 


Perhaps at this point we could ask Mr. Fram to review the 
results of his meetings and give us an overview as to how these 
concerns were sorted out so it will appear here in the record as 
we deal with this section, and we will know the parties involved 
are content or otherwise if there should be any comments from 
Chose who are with us this morning. 


Mr. Mitchell: Having given Mr. Fram a copy of the brief 
that dealt with four basic areas in section 1l, that appears to be 
the position of the Interior Designers of Ontario as stated by 
tnis person in that firm. Perhaps he might be able to use that as 
a guide for us as we go through this. 





Mr. Stevenson:s One otherjpointewiethink) Gtemight tbe 
helpful if, as you go through your presentation, you follow 
theough section 11, possibly subsection by subsection, and make 
your comments in the order of that section. 


I notice one of the letters and a-small brief that came in 


igs! 


this morning from Soo Mill and Lumber Co. Ltd. relates to the 600 
Square metre paragraph in subsection 3. You might make comments as 
you 20 ithrough ithe thing in order, if you could. 


Mos Chatrnans Weel you try, Mr.oFram? 


Mr. Breithaupt: This may be the last time you will have 
Elemeeley oa 


Mr. Fram:°1 will try > Subsection 11(1) deals with who 
may practice architecture. Subsection 2 adds a further 
qualification to subsection 1. Even an architect, even someone who 
is licensed, may not hold himself out as practising except in 
accordance with a certificate of practice or a temporary licence. 
This, in turn, plugs into the insurance requirements, the 
mandatory or compulsory insurance an architect must have to offer 
architectural services to the public. 


The change in subsection 2 was made because the previous 
Subsection set out in the bill was wrong. 


Subsection 3 is the key area of exemptions. The first of the 
changes dealt with in clause 11(3)(a) is the building that anyone 
may create. It reflects to a large degree the contents of part IX 
of the building code with which you have been provided. 


The 600 square metre limit contained in that is still of 
some minor contention. It has been agreed to by all the major 
associations but there is not total happiness over the 600 square 
metres in gross area contained in that. However, all the 
accommodations with the major organizations representing all the 
associations have been made to arrive at this figure. There are 
always going to be some people who are dissatisfied with the 
number. 


eel peat. 1 


The change in subclause 11(3)(ii) was to make it clear, 
first, that a common form of duplex where you have a mercantile or 
personal services occupancy--that is, a business with a residence 
on top, a very common form throughout Ontario, and especially in 
small towns--could be done by someone who is not an architect. 
"Residential occupancy" got left out and it was not clear before 
we made this change that it could be a combination of these 
occupancies which could be in this building. 


The renovators council brought to our attention the "one or 
more of" and the Urban Development Institute of Ontario brought to 
our attention that "residential occupancy" had been omitted by 
accident and, indeed, that was by accident. 


In connection with clause 11(3)(b), this arose out of 
intense discussions between the Urban Development Institute and 
the Ontario Association of Architects. The area is not very 
contentious, although there is some question in the industry about 
what "constructed directly on grade" means. However, those are 
dealt with in the building code and I cannot add anything more to 
that. There is no serious contention about that. 
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Clauses 11(3)(c) and 11(3)(d) are noncontentious. 


Clause 11(3)(e) was the area of major concern, that is, 
where it used to say ''a decorator may do.'' It also had some vague 
words which raised a lot of concern in the interior design 
industry. It said where the strength or safety of the building, or 
the safety of persons were concerned, they could not do 
finishings, decorations, and space. This provision now in clause 
(e) was the result of those intensive, prolonged and painful 
discussions between the building code officials, the Ontario 
Association of Architects and the steering committee of the 
Industrial Designers of Ontario, representing all segments of the 
interior design business. Here, I would bring to your attention 
that the intention has not changed behind the provision. It is 
very difficult to express what it is they could not do. 


This was the cause for concern, because the use of generic 
terms, such as "safety of persons,'' raises terrible fears. If you 
put a counter in a shop, that could impede somebody from getting 
to a fire exit and, therefore, could be a matter of safety. If you 
were doing an office on a floor of a building and subdivided the 
space in any way, there would be some question of whether that 
could be done, even though that is the business of interior design 
in office buildings. It was no one's intention it would mean that, 
but the fear was the generic words could be interpreted in that 
way. 


What evolved was an attempt to specify as best we could what 
things they are permitted to do and what things are excluded. Here 
we talk about interior design in the amendment, "the a preparation 
of provision of a design for interior space.'' Then we go on to 
extend what interior space means by saying, "including finishes, 
fixed or loose furnishings, equipment, fixtures and partitioning 
of space, and related exterior elements such as signs, finishes 
and glazed openings used for display purposes"--To you and me that 
is a window, but we did not use that language. Apparently, "glazed 
Openings'' appeals to both interior designers and to 
arcnitects--"that does not affect or is not likely to 
affect,''-~-and we have a more narrowly defined exception--"the 
structural integrity, a fire safety system or fire separation," 
which are all defined ideas. 


Then we have "a main entrance or public corridor on a 
floor.'' For example, if you take an office building and you are 
doing a tloor, you can do everything except the main entrance to 
the floor or the public corridor, which is a safety zone under the 
fire code and building code. It has to have a particular structure 
to protect people for a longer period of time while they can 
escape from the building. 


Next is “an exit to a public thoroughfare or to the 
exterior." It took a lot of pain to come up with that, because 
every draft that went back and forth seemed to create new 
problems. [ am pleased I finally had a small contribution to make 
to this subclause in solving the semantic differences, which is 
not something I am specialized in. 
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The next exceptions are "the construction or location of an 
exterior wall, or the usable floor space through the addition of a 
mezzanine, infill or other similar element, of the building." 
Under this provision, it is quite clear that interior designers 
may do what they do; that is, they can do store planning, 
institutional interior planning, exhibit work; they can do 
everything they are doing. There is no prohibition. We have here 
something that should be totally satisfying to most people in the 
interior design business. 


Of course, among the interior designers, you have people who 
are really quite specialized and are quite trained. Some of them 
are trained as architects. Although they are not architects, they 
have gone through the extensive training program and are capable 
of doing all of these things, as well. They are not satisfied and 
they will not be satisfied. But, at present, there is no way of 
isolating those people from those who have not taken that kind of 
Praining. 


This is why we put in clause 11(3)(g), which is an 
invitiation. If clause (e) is too restricting to the evolving 
practice of interior design--for example, the private act they 
will bring forward will make provisions for standards and 
educational materials--then they can create a class of persons 
under that private act and by regulation under this act. Those 
persons, while doing more than is permitted under clause (e), 
still will be able to continue to practise and not be in conflict 
witn the Architects Act. 


Pes 2 Oe acm. 


That will require great negotiations with building code 
officials, architects, interior designers, the people at Ryerson 
Polytechnical Institute, and so forth, but that is an opening so 
the interior design business is not necessarily constricted to the 
tne ambit of what is provided in clause (e). But clause (e) is 
totally satisfactory to the IDO for the present. 


Mr. Breithaupt: Mr. Chairman, this might be the 
appropriate place to stop for a moment, since the following parts 
deal with relationships between architects and engineers. Perhaps 
we can take a moment to at least canvass those who are before us. 
As I do not see anything but contented smiles, I assume the 
concerns of the design group and at least most of the persons who 
made submissions to us have been accommodated. 


Mr. Chairman: I imagine that is a fair assumption. 


Mresbrelthaupt:e taseemse to. besthe case, and if that is 
so I think we are pleased it has been worked out. We can now 
proceed with the relationship between the architects and the 
engineers. 


Mr. Fram: The only change in the rules set out in 
Subsection 4 was an important one, not because it changes the 
intention of the bill but because it was so badly expressed in the 
Original bill. It is only with hindsight you can see how badly 
expressed it was, but now I am content it was a real boo boo. 
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The member for Riverdale took me severely to task over the 
original wording of paragraph 11(4) (3), which read, "An architect 
and a professional engineer together, shall prepare or provide the 
design for the construction, enlargement or alteration of a 
building.'' This sounded, in terms of these buildings, as though an 
arcnitect and an engineer had to be the Bobbsey twins on any 
little alteration of a building. 


In truth, this provision grew out of their agreement, at 
which point they were not thinking about alterations at all. They 
were thinking about constructing a building from the beginning, or 
an addition to a building, and, therefore, they wanted to indicate 
tnat in tnose kinds of buildings--when you are constructing 
it--you always will require architectural and engineering input. 
However, when that got changed into the bill, we added 
"alteration," and the meaning got twisted in the process. 


In any substantial assembly or institutional occupancy, you 
will not have an architect and an engineer; you will have an 
architect and several engineers. There will be a structural 
engineer, a mechanical engineer and an electrical engineer, and 
there may be several other engineers who do designs in connection 
with that building. 


While the original provision was intended to say there is an 
architectural component to those buildings as well as an 
engineering component, and both must be respected, it was an 
inadequate statement. 


The new wording accords with the intent that the engineers 
will do the engineering, there is architecture and that will be 
done by an architect, when you are talking about a building. But 
when we were here, the questions in committee turned on 
alterations; and quite often alterations are simply engineering 
alterations to an existing building. I think the provision now is 
clear that if you have an engineering alteration to a building, a 
professional engineer can do the designs for that alteration and 
that just accords with current practice. 


The way it was worded before, it raised a substantial 
problem for interior designers, especially if they viewed it with 
fear that there was a conspiracy to destroy their profession. 
Since they do not have status but are important and vital to 
industry today~-and their status will be assisted by a private 
bill--their suspicions in that they nowhere appeared in the 
professional organizations’ committee report, nor in this bill 
except as “decorators,''--they, a very important and common aspect 
of building today, simply are ignored as nonpersons in these 
bills--combined with the wording of subsection 3, gave credence to 
the tear they were going to be destroyed. This was in no one's 
mind at any time, but when you look at it from that perspective, 
the bill did read like a conspiracy. I think that is corrected by 
the change to paragraph 3. 


Paragraphs 11(4) (4), (5), (6) and (7) are purely technical 
amendments to add or provide to performance, because that reflects 
the bill. In paragraph 9, we have an amendment in which we 


Ls 


intended to make sure the provisions which apply between an 
arcnitect and an engineer also apply between an architect and an 
engineering corporation. Again, that is to avoid a technical 
problem of the Joint Practice Board. 


I believe Mr. Renwick will have an amendment to move on 
elause 5(€a), Sif I am correct: 


Mr. Renwick: SLO=isSsinnkchesace. 


Mr. Fram: Clause (b) is simply to make it clear, since 
there are a number of elements that form part of the practice of 
architecture, that if the actual design need not be done by an 
architect, the general review need not be done by an architect. 
That is just a point of clarification. I think the amendment the 
member for Riverdale may move will be another one in this 
subsection. 


Subclause 6(h) is a change to deal with the residential 
construction industry and how buildings are measured where there 
is penetration of the firewalls in a residence. It is a technical 
amendment. 


That really brings us to the end of the amendments the 
ministry would like to see made. I think they will satisfy the 
great preponderance of interior designers, certainly the Interior 
Designers of Ontario members, the Ryerson group and the store 
planners I have spoken to subsequent to this agreement being 
reached. 


we: 30 7a.m. 


I, too, have puzzled over the mass of letters I have 
received subsequent to that agreement being achieved. I have 
talked to all of the people who appeared here since that time to 
find out if they were satisfied. They have asked me questions and 
I have explained how I believe the revisions now work, and they 
appeared satisfied. But there are many interior designers--and I 
do not know whether they know about the agreement or not--who are 
simply supportive of the idea and they are not Interior Designers 
of Ontario members. I do not understand some of them and I cannot 
get an understanding of their concerns from the briefs. They seem 
to have the same concerns and they seem to have been met, but I 
cannot promise they have. They should have been met. 


Mr. Chairman: Thank you, Mr. Fram. Are there any further 
questions to Mr. Fram on section 11? Mr. Renwick, you had proposed 
something? 


Mr. Renwick: Mr. Kapsa--his letterhead says he is a 
consulting architectural designer--wrote to me, asking if I would 
be 200d enough to move an amendment. 


Mr. Breithaupt: Do we have his brief, so we could follow 
avOuCsei Ss tilted Drier? 


Mr. Chairman: I believe Mr. Kapsa did appear during the 
hearings. 
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Mr. Renwick: This is all I have. This was a letter to 
me, of March lst. I probably should have had copies made for 
everybody. 


Mr. "Chairman sell isrexni bit 2% 


Mr. Renwick: Without reading the whole of this letter, 
Mr. Kapsa simply asked that I move an amendment to clause 
11(5) (a), to insert after the word "reporting" in the fourth line, 
the words "required to be done," which would be consistent with 
the amendment which has already been underlined in clause 11(5)(b). 


In his note to me, he states he had reviewed the proposed 
motions sent out by Mr. Fram, and called him with respect to these 
two items. Mr. Fram indicated tne ministry would have no objection 
to the two changes but, at this time, it would require a motion 
from a member of the committee. The first one is this conforming 
amendment to clause 11(5) (a). 


Mr. Chairman: Mr. Renwick moves that the words "required 
to be done" be inserted after the word "reporting" in the fourth 
line of clause 11(5) (a). 


Mr. Breithaupt: It does not seem to read quite as 
clearly as you want. 


Mr. Mitchell: I understand "'to take the place of 
evaluating, advising or reporting required to be done by an 
architect" is being proposed. 

Mr. Renwick: Are you looking at the top of page 20? 

Mr. Breithaupt: Yes. 

Mr. Renwick: [I think it is simply to make clause 
11(5) (a) conform with clause 11(5)(b) by adding the same words, in 
this case, after the word "reporting" rather than after the word 
"review." 


Mr. Breithaupt: "Evaluating, advising or reporting 
required to be done? 


Mr. Chairman: No, it is in the bottom line. 


Mr. Mitchell: It reads, "is not intended to take the 
place of...reporting required to be done." 


Mc. Chairman: "Advising or reporting required to be done 
by an architect.” 


Mr. Mitchell: You have to refer to ''take the place of." 


Mr. Breithaupt: I am sorry, I have just lost this. 


Mc. Chairman: Could the member for Riverdale read clause 
11(5) (a) as it would be? 
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Mr. Breithaupt: I just do not get the sense of it, I am 
SOrry. 


Mr. Renwick: Starting at the beginning of subsection 
11(5), my understanding is the proposed amendment is as follows: 
“Subsections (1) and (2) do not apply to prevent a person fron, 
(a) evaluating, advising on or reporting on the construction, 
enlargement or alteration of a building that does not or is not 
intended to take the place of evaluating, advising or reporting 
required to be done by an architect." 


Mr. Breithaupt: I suppose it would have helped if I had 
put the phrase after the second "reporting" rather than after the 
mast. that) icwiine,~thank<you. 


Moaetiltchells lh.l mayetake a nod of Mr. Fram’s head, it 
appears that particular amendment does not give any problem. 


Mca Ur ameselte istiacceptahi e. 


Mr. Renwick: The Attorney General (Mr. McMurtry) and I 
have an agreement that I get one amendment in each bill. 


Mrasecuaroman-s bo Sept s Cone One «ois 4 t2 


Mr. Breithaupt: If that is the case, we should be able 
FO. tindsh echeiba Wlsby, noon « 


Mig CUabr atten! Wate Gomi ni, 
Motion agreed to. 


Mr. Renwick: Mr. Kapsa also asked me to move another 
amendment. I do not know the views of the ministry with respect to 
it, but he has asked that clause 11(6)(a), the definition of 
assembly occupancy, be amended by adding, "but does not include a 
restaurant designed to accommodate 30 or fewer persons consuming 
BoOOdLOLedGink,»« and,that clause 11(6)(k), which is the definition 
of mercantile occupancy, be amended by adding, “and includes a 
restaurant designed to accommodate 30 or fewer persons consuming 
BOOdcOLMat ink. « 


He has asked this be done so that it will conform with the 
new occupancy definitions contained in part III of the building 
code, Ontario regulation 583-83, which has just come into effect. 


He has enclosed a copy of that building code amendment, 
which defines mercantile occupancy as group E, and then provides 
specifically, as a new subsection in that part of the code, that 
"a restaurant may be classified as a group E mercantile occupancy 
provided such restaurant is not designed to accommodate more than 
30 persons consuming food or drink." 


I simply want to move those motions. I ask Mr. Fram to 
comment on them, if he would. 


MrocetalsOnesOl tnesd it ticllties, that. s.coing to sexist 
with the co-existence of the code and the legislation is that the 
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code gets amended quite frequently. In this case, they did not 
amend the definition of assembly occupancy or mercantile occupancy 
in the code. The code has a strange way of going about things. 


Mr. Breithaupt: They did not amend both sections to 
refer to each other in a particular like this? 


Mr. Fram: They did not amend the definitions of assembly 
occupancy and mercantile occupancy at all because those 
definitions are still the same as these definitions. They played 
with them in what amounts to a practical guide to building 
inspectors, saying, "Do not consider an assembly occupancy to be a 
restaurant with fewer than 30 people." Next week, if there is a 
fire in a building that has 30 occupants, they will amend it 
within two weeks, changing the code provision to eliminate that 
exception. 


The great difficulty is in attempting to match the detailed 
code provisions, which are instructions to building inspectors, 
with this act which has some permanence. 


DieeGO «aire 


Since they did not change the definitions of the occupancies 
in the building code, I would be very reluctant to try to attempt 
to match the building code exemption style by doing those sorts of 
things. We are really talking about doughnut or hotdog stands when 
we ace talking about those kinds of occupancies. Historically, 
those have been ignored and building permits will issue and 
nothing further will be done. I really am reluctant to try to 
build the details of the building code provisions into this 
section, as suggested by the amendment. 


First of all, they have not changed the definitions in the 
building code. They have just played with them as practical 
matters and they will continue to do those things. In terms of 
legislation, that is very difficult to contend with. 


Mr. Renwick: In view of the explanation, I will withdraw 
that amendment. 


Section ll, as amended, agreed to. 

Section 12 agreed to. 

On section 13: 

Mr. Breithaupt: There was just one comment from the 


interior design group with respect to the licensing of interior 
designers to design areas where public safety is a concern. 





It would appear to me that perhaps a separate act or private 
bill might deal with their concerns in this matter, but I thought 
it would be worth while at least to hear Mr. Fram's comment on 
this recommendation which was brought before us. 


Mr. Fram: I am sorry, I do not understand the 


ee 


recommendation. 
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Mr. Mitchell: They said consideration should be given to 
licensing interior designers who design areas where public safety 
is a concern. 


Mr. Fram: The problem of sublicensing is that some 
within the interior design community would really like to join 
WoeenUchevarchitects, 


Mer. Bretehauptl:scouthis ts®a bridging kind of situation 
for some people involved? 


Mr. Fram.: Right. The problem is that the experience in 
Canada with mixed corporations or mixed associations has not been 
a happy one. Quebec right now has attempted to put the design 
technicians in engineering into the engineering corporation. That 
is the equivalent of the Association of Professional Engineers of 
Ontario. 


The engineering corporation apparently has kicked out its 
president, who appeared to agree to that, and is now on the 
rampage about it. Similarly, the interior designers in Alberta are 
not at all happy about being under the control of the architects. 
That is a subordinate position under the architects act in 
Alberta. We have the denturists problem, with control over 
denturists being given to the dentists. 


I tend to analogize this kind of situation with a country 
that has a basically homogeneous composition introducing an 
adqditional element. For example, there is a sense that the Chinese 
Somnunuey in Japan isenot avery webl treated. Similarly, when there 
are identifiable groups within a dominant society, that does not 
seem to work very well. 


What you have to do is get a very heterogeneous society, 
such as in Ontario, before you can actually make the thing work, 
where you have many different groups in the same corporation. In 
terms of professional associations, no one has done it yet really 
successfully. It may be the way of the future, in terms of 
architects, designers and so forth, but it will have to be in an 
organization of equals. 


Mra Breithaupt: A horse-and-rabbit stew does not work 
out. 


Mr. Fram: That is right. The horse will stamp the rabbit 
to death. At least the rabbit thinks that. 


This is a different approach that is being attempted, with 
the exemption we put in section ll, to try to allow them to carve 
out areas of expertise but still be in their own association and 
subject to their own government. 


Mr. Williams: I am looking at the amendment which was 
made to subsection 13(5) and I must be missing something here. It 
seems like a very awkward way, a sort of negative approach, to try 
to ensure some protection to an applicant who has been refused a 
licence. I read the reason for the change by inserting the word 
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"oral" suggesting that it was not intended that the committee be 
authorized to make a determination without written submissions. 


I think I have read through the section fairly carefully ana 
I do not see any provision which states that the applicant is 
entitled to make written submission where his application for a 
licence is likely to be refused; in other words, the right of 
appeal to any decision. Does that arise in other further sections 
as to the right of appeal where there is a refusal? I have not 
gone that far yet. 


Mr. Fram: There are really two different situations that 
are set up in this provision and you will find the equivalent in 
the Professional Engineers Act. We have the situation of an 
architect who is trained in the usual manner and meets the 
qualifications set out in the regulations. He has gone through a 
faculty of architecture recognized in Ontario and has complied 
with the academic experience requirements. If he is refused a 
licence, he has recourse through an appeal procedure to the 
registration committee. This is set out under the registration 
committee provisions, section 25. 


Mrso:Chair mans) Page 30. 
Mc. Wildjans SAL right. 


Mr. Fram: Then we have another group of persons who come 
from another jurisdiction who ao not meet the qualifications. This 
is an attempt to put a provision in that will allow the evaluation 
of those credentials. 


1 5 0vaim 


Strangely enough, one gets applications from people who 
simply do not even have the rudimentary type of qualifications 
associated with architecture. To require a whole appeal procedure 
to evaluate someone who has a matriculation certificate is an onus 
that is too high, in the view of the association, and the costs 
ace horrendous. To try to hold whole hearings to determine whether 
a person who is going to be refused a licence out of hand, to call 
all the volunteer members of the association to hold the hearing 
on an absurd application is a very expensive process. 


The process here is that on academic qualifications the 
evaluation is a paper evaluation. That is, someone submits his 
credentials from some other jurisdiction along with an explanation 
of those credentials and they are evaluated on the basis of a 
comparison of credentials. 


Then there is an experience evaluation committee that may 
indeed mitigate the requirements imposed by the academic 
committee. The academic experience committee may say, "You are 
shoct two exams,'' and then the experience evaluation committee 
says, "You have done work in constructing skyscrapers and we have 
looked at the designs you have submitted from your work in 
Argentina and we think this is excellent work." It can knock out 
the academic requirement for those exams and approve the person. 
That is the process, as I understand it. 
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Mr. Williams: I appreciate your comments, Mr. Fram. I 
favew|Ookedmatesubsections: 25(3) ~9(4) and (5), which 1 see cover 
the appeal process. However, to my quick reading of it--I am at a 
disadvantage in not having seen this unfold in the logical steps 
and sequences that would follow based on the initial discussions 
by the committee--subsection (5) somehow seems to be out of place. 
Would that subsection not have been better contained elsewhere? 


Mr. Fram: If you get to the registration committee, you 
get a full hearing. You get all the rules of civil evidence. The 
idea is simply that if neither committee wants to actually hear 
this person, it will evaluate on his paper submissions. If the guy 
has actual academic credentials, they will invite him to make an 
oral submission but they do not want a full hearing for these 
things. He comes in and discusses with a group of architects the 
work he has done, goes over the drawings he has made in the past, 
submits evidence of his work and they evaluate this on a personal 
basis. 


Mr. Williams: By giving a specific prohibition, if you 
will, it seems to be implicit that while they are not required to 
afford to any person a hearing or an opportunity to make an oral 
submission, the committee may, on the other hand, be required to 
hold or to afford any person a hearing or an opportunity to make 
written submissions. 


Mr. Fram: I think the "or" is disjunctive. They must 
afford him the opportunity to make written submissions. 


Mr. Williams: That is implied but it does not say that 
in Chathsect ion: 


Mr. Fram: It is *sort of read against the Statutory 
Powers Procedure Act in that we are attempting to exempt them by 
saying they do not have to afford him a hearing. Maybe there is 
some lack of neatness about the drafting. 


Mr. Williams: Should that not be made explicit rather 
than implicit in that section? 


Mr. Fram: Perhaps an amendment of that nature should be 
considered. It probably should begin, "The committee shall grant 
an opportunity to make written submissions but the committee is 
not required to hold a hearing or afford an opportunity to make 
oral submissions," to state the positive. 


Mo. Wibliams “Yes, eright. 


Mr. Breithaupt: Perhaps we should amend that now and 
deal with that theme. It is much better to have a positive 
approach rather than saying some things which might not-- 


Mosel ans that why witb ecavught my “attention. It seems 
so awkward to have a negative provision. 


Mr. Fram: You are right. We were conscious of what we 
were backing out of. 
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Mr. Williams: Could we set that section aside for the 
moment and work out something over the noon hour? 


Mr. Renwick: I share the concern that Mr. Williams has 
expressed. I share a somewhat deeper concern or substantially the 
corollary concern to that of Mr. Williams. I take it you are 
saying that the academic requirements committee and the experience 
requirements committee need only look at the academic requirements 
or the experience requirements set out in the regulations for the 
issuance of a licence or a temporary licence. 


Therefore, if the regulations provide only the information 
which is required for a person who is indigenous to Canada in so 
far as his experience and his academic qualifications are 
concerned, anyone else is automatically arbitrarily subject to the 
refusal hy the committee under the section that we are looking at 
and he does not have any right of appeal. 


We had this same problem with doctors coming in, this 
question of foreign qualifications or experience and the equation 
of those to Canadian qualifications and experience. Admitting the 
difficulties in many cases of making those comparisons, it lends 
itself to wide open abuse in the absence of the usual procedures 
for some form of due process for the person. 


For example, if you look at subsection 13(6), once the 
registrar gives notice to the applicant of the determination by 
the committee, the applicant is stuck with the fact that the 
determination is final and binding on the registrar and on the 
applicant by subsection (4). There is no obligation to give 
written reasons as to why the applicant was refused. Even if we 
inserted a provision that written reasons were required, the 
written reason could simply be that ne has not met the academic 
requirements set out in the regulations. 


Mr. Williams: Is that not covered in subsection 25(1), 
that written reasons must be given where the registrar proposes to 
refuse an application for a licence? 


Mr. Renwick: But subsection 25(2) says subsection (1) 
does not apply in respect of a proposal to refuse to issue a 
certificate. In other words, he does not get the benefit of that 
under subsection (2). 








Immigration cules make it confusing enough, but generally 
speaking a person with a professional background from another 
country has a leg up with respect to being admitted to the 
country, The problem of what ace the professional qualifications 
for admission for immigration purposes and what will be accepted 
by the protessional societies has been a long outstanding bone of 
contention. 


12 noon 


I would be very concerned if we do not have some way of 
finding out the basis on which those decisions are being made. 
Something more than written reasons must be given because if you 
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simply say, ''You do not meet the qualifications," that does not 
answer the substantive question, which is, if I am from the 
University of Karachi and have practised engineering in India, and 
it- does not happen to be set out in the regulations that that is a 
recognized academic qualification and I make an application and 
the registrar refers it to the academic and experience 
requirements committees, I am likely to get a letter which simply 
says, "You do not meet the regulations under section 26." 


Mr. Breithaupt: It does not say what you might need in 
order to get up to that requirement. 


Mr. Renwick: No. It does not say that the association or 
the professional bodies and the universities in Canada have made a 
real effort to determine some equations between foreign training 
and experience and Canadian training and experience. If you come 
in here as a landed immigrant and you have those qualifications, I 
think it is important that those equations be made. I am not 
certain how we solve the problem, but I think we have to deal with 
at: 


Mr. Fram: I think we are dealing with a divergence 
between the practice and the provision. We are talking about the 
professional engineers who have had this process for 30 years or 
more. In effect, the applicant submits his written credentials and 
they are evaluated by a group of engineers drawn primarily from 
the universities. 


They set a number of examinations based on the evaluation of 
the academic credentials and the matter is referred to the 
experience requirements committee. They go under different names 
in the existing regulations and this whole process is not set out 
in the existing Professional Engineers Act. It is a process that 
exists by regulation. 


On a realistic application, the experience requirements 
committee will invite the person to make oral submissions. These 
committee members are engineers practising in Ontario in the same 
area of specialization as professed to by the applicant. It is not 
a hearing, it is a meeting. They evaluate the individual's 
drawings, his experience ana the companies for whom he has worked. 
They will ask him questions about his experience, who he has 
worked for, the kind of work he did and they will reduce, anda 
sometimes eliminate, the academic requirements imposed by the 
academic requirements committee based simply on the paper 
credentials. 


Then the applicant will be sent a set of confirmatory 
examinations to confirm that the whole thing is not a fraud on 
paper. At that stage, if he succeeds in these confirmatory exams 
or if he has an illustrious background, he may be exempted from 
everything except the ethics and practice exam and he will be 
given a licence. Otherwise, he will have to meet these 
examinations to confirm his background. 


We were not capable of putting all of that process in 
statutory language. I wanted to put the existence of the process 
into the act because it is an important process. [It now appears 
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only in the regulations under the Professional Engineers Act and 
we wanted to indicate that this process is in the statute. The 
description does not correspond exactly to the process, except in 
the rudimentaries of showing that there are these committees. 


Mr. Williams: Whites! haq-addressed thesissuesot 
subsection (5), trying to get that tidied up, I had in my mind the 
Same concern that Mr. Renwick had with regard to giving written 
reasons about those matters under subsection 13(3), clauses (a), 
(b) and (c). I thought they were covered under subsection 25(1), 
but then Mr. Renwick picked up very quickly that they are 
specifically excepted under subsection 25(2). This raises the 
question why. 


I have heard Mr. Fram's observations. Given the two types of 
situations, I am not sure the distinction being made is justified, 
that written reasons need not be given in one situation but they 
must in another. I may again be missing the point. 


Mr. Fram: In’ fact, they. do-cete= ine wr itine arom the 
committee, a statement as to what examinations have been set and 
what further evidence is required. Those things would be set out 
in the regulations. 


Mr. Williams: Again, it is a matter of consistency here, 
particularly when subsection 25(2),. on the face of it, 
specifically excludes the right to a written reason. You are 
Suggesting that protection is there, hidden somewhere in the 
regulations, and that procedurally they will be assured of getting 
some ceason for a turndown. Why would it not be up front like it 
is with regard to the matters that come under subsection 25(1)? 


I do not know why you are making a distinction within the 
body of the act. You are assuring the committee that there is some 
protection given to the applicant somewhere in the regulations 
with regard to matters coming under subsection 13(3), even though 
it is not so spelled out that written ceasons have to be given. 


Why would you make this distinction within the body of the 
act and yet assure us that the party will still get some 
satisfaction by having written reasons through the regulatory 
process? 


Mr. Fram: I know why it is structured this way. It is 
structured this way because of the process for refusal of a 
regular student. In that case, the registrar can evaluate and it 
never goes to these committees. The registrar gives reasons. 


What is not clear is that the academic requirements 
committee and the experience requirements committee must produce 
something for the applicant. Perhaps if we have some time in the 
noon hour we can think about whether something can be produced to 
make that clear. 


Mr. Williams: I would think the defining of subsection 
13(3) would microrc somewhat subsection 25(1). 


Mri Renwick: There.ds no merit im the particular words 1 
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have used, but I think it has to be dealt with in some way along 
these lines at the end of subsection 13(6), "and if adverse to the 
applicant with written reasons setting ovt in what particulars the 
applicant has failed to meet the academic or experience 
requirements or both." 


They cannot simply say, "You did not meet what is set out in 
the regulations.” They~have to say, "This is what is lacking in 
your experience and qualifications that made us say no, even 
though you are a graduate of the University of Karachi and have 
practised architecture in India," or whatever equivalent. 


Mr. Fram: That is a very good suggestion. We will work 
on something along that line over the noon hour. 


Mr. Renwick: I am not suggesting that is a complete 
solution to the problem. It does not impose any onus on the 
Ontario Association of Architects to establish as best it can 
equivalence of qualifications and experience which would be 
acceptable if the applicants are non-Canadian. 


Pe alOe p.m. 


Mr. Fram: If we take the example of the engineering 
practice--and there are a number of people, of course, 
dissatisfied with that process, but, considering the number of 
persons from diverse backgrounds who have, in fact, become 
engineers in Ontario, I think they have done an excellent job of 
bridging. Perhaps the best job of bridging of any profession in 
Ontario is exhibited by the Association of Professional Engineers 
OreOntario. 


There are still people who are dissatisfied, but there will 
be with any process. In the past, the architects have not used 
this process so we must assume that they will exercise it in good 
faith, as the engineers have done for the past 40 years. 


Mr. Renwick: Mr. Chairman, you will notice on clause 
13(1)(c) we have this provision: "is a citizen of Canada or has 
the status of a permanent resident of Canada."' I am still somewhat 
concerned that we would be passing a statute which may be begging 
an issue of constitutionality--as far as the membership on the 
council is concerned. I do not think that the world will come to 
ene engi fo the aualitications fore ant election» toy thei council 
mirrored the wording which is applicable to a natural person who 
has applied in accordance with the regulations for a licence. 


Mr. Chairman: Any comments, Mr. Fram? 


Mr. Fram: It is an administrative nightmare to have the 
council hold elections across Canada and have council members be 
assembled to decide the fundamental issues when they are situated 
ail actoss- Canada. lhe=residency in Ontario is-- 


Mr. Renwick: I have no problem with the residency in 
Ontario. I simply want to add the words "has the status of a 
permanent resident." "A permanent resident," and, “is resident in 
Ontario" would be fine. 
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Mr. Fram: Personally, I cannot say anything. 


Mr. Renwick: I will not mention it again, but I am 
always a little bit worried that we are begging an argument in a 
statute. We recognize people in Canada who have status as 
permanent residents. The commitment is there. The people are here. 
I see no reason why, if they are eligible for membership, they 
should not be eligible for election to the council with the rest 
of the Ontario architects. 


Mr. Chairman: Has any other member anything to add to 
Mr. Renwick’'s point? 


Mr. Williams: Clause 13(1)(c), it seemed to me, was 
broadly enough worded that it would be less parochial in nature if 
we adopted--as I understood Mr. Renwick's comments--the suggestion 
that they had to be licensed in Ontario. Was I understanding you 
correctly that you thought that would be a provision and that 
provision should only prevail in lieu of clause (c), Mr. Renwick? 
Is that what you were suggesting, or am I off base? 


Mr. Fram: Perhaps I can clarify. Mr. Renwick was going 
back to the provisions in section 3. 


Mr. Williams: He started talking about subsection 13(3). 
Mr. Fram: It triggered his thought, I believe. 


Mr. Williams: I thought he was hung up on that. Now he 
is back to section 3? 


Mr.oFram: Yes, subsection, 3(4). 
Mr. Williams: Which we have already passed. No comment. 


Mr. Renwick: I think the fact we have passed it would 
not prevent the Attorney General from moving an amendment if he 
saw fit. We all know there would be a very serious problem with 
this bill if clause 13(1)(c) simply reaq, "is a citizen of Canada". 


Mr. Williams: That is why I am comfortable with the 
section the way it reads. I think it is broadly based enough that 
it is not limited simply to citizenship. It ties in with it being 
countrywide, Perhaps of even greater importance, it is a member of 
an organization of architects that is recommended by the council. 
There are three factors there. I think it is broadly based enough 
that-- 


Mr. Chairman: We are going to stand the section down 
anyway in the light of section 5. Maybe the Attorney General can 
reflect upon it if he so desires. We will move on. 


On section 14: 


Mr. Renwick: On section 14, we just grandfathered the 


corporations that hold subsisting certificates in section 12, as I 
understand it. Are there some that do not meet the requirements 
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set out in section 14? I am just curious as to whether there were 
or were not. Are there now some? 


Mr. Fram: Right now there are no architectural 
eorpOrations at all. this is the first mention. Section )2 is to 
get out of the Business Corporations Act provision that no 
corporation may practice the profession. 

Me. Renwick sl ‘see; *thank “yous 

section 14 agreed to. 

Section 15 agreed to. 

Section 16, as reprinted, agreed to. 


On section 1/7: 


Mr. Renwick: What is subsection 1/7(2)? Is that simply a 
requirement that a person engage in some kind of upgrading of his 
qualifications? 


Meee balsa indeeis et rene. lt is the, ideatthatwif .youuco 
out of practice for five years, you had better work in 
co-operation with a licensed member for a while to get your hand 
atl. 


Section 1/7 agreed to. 
On section 18: 


Mr. Renwick: What about the submission made to us by the 
gentleman from Hamilton who builds churches? He is not an 
architect, but he is a member of the Association of Professional 
Engineers of Ontario. Do you recall that, Mr. Breithaupt? 


Mreebrelehbauptiei nate was Mr ow ochneider, was iLenot ? 
Mr. Chairman: Exhibit 35-)Mro 3Schneider. 


Mr. Renwick: Is this intended to meet the needs of that 
particular person? 
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Mr. Fram: Essentially, as a professional engineer, under 
this provision he could always employ an architect and he could 
get his certificate to practice both professions. His concern was 
really the grandtathering provision that he himself-- 


Mr. Renwick: Yes. Is there a grandfather provision? 


Mr. Fram: The grandtathering provision is near the end 
of the act dealing with the joint practice board, section 52. 


Mr. Renwick: So we can deal with his situation when we 
arrive at section 52. Thank you. 
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Section 18 agreed to. 
Section 19 agreed to. 
On. section: 


Mr. Breithaupt: The Consumer and Corporate Affairs 
Canada submission dealt with an additional provision concerning 
professional misconduct and we have the detail of that, which I 
will not read further. On page 12 of the summary of the comments 
with respect to section 20 they set out some details with respect 
to professional misconduct 


Could we have a comment from Mr. Fram on that overview and 
their suggestions? 


Mr. Fram: Actually I do not think it related to those 
two. The suspicion was that the power to regulate advertising was 
of some concern, although they did point out that neither the 
architects nor the engineers impose, under their existing power, 
any prohibition of reasonable advertising. It is indeed our own 
profession that seems to be the worst culprit in this connection, 
if that isathetrichtuword: 


Their concern was that, if they did pass a regulation 
controlling advertising and it came up in the Professional 
Engineers Act in connection with the suggested fee schedule, they 
might use the disciplinary process to enforce the regulatory 
power. It does not really come up here. It would probably come up 
in the disciplinary process and it could have been raised, I 
suppose, in the power to regulate advertising. 


Mr. Renwick: It would not be raised as a matter of 
integrity. 


Mr. Fram: That is right. We are dealing with integrity, 
law and honesty, which are the basis for any profession. 


Mr. Renwick: And social disapproval. 
Section 20 agreed to. 


The committee recessed at 12:25 p.m. 
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Resuming Considerat nom ol willelL??, An Act to revise the 
Aechitects Act. 


Une section “13: 


Mr. Chairman: I see a quorum. The clerk is passing out 
amendments to subsections 13(5) and (6). I believe we had left off 
ae SeCtiony awe will revert now’ to Section 13 and deal with 
these government amendments at this time. 


Men MiLCcnetis so gthey can be deakt: with «Mr. Chairman,. 1 
imagine the motion should be made and read into the record. 


Moe Gharomans Me. Mrteche ll moves’ that subsection 1365) 
of the bill be amended by adding after "committee" in the tirst 
line "shall receive written representations from an applicant, 
mut. 


Motion agreed to. 


Mr. Renwick: 11 tam Nok bappy withbasubsection 13(C6). If 
does not meet the point because the requirement can simply be that 
they did not comply with the regulations. Tnat is not an answer to 
the problem I was concerned with. 


Mr. Mitchell: Perhaps the amendment should be introduced. 


Mr. Chairman: Mr. Mitchell moves that subsection 13(6) 
of the bill be amended by adding at the end thereof, "and of any 
requirement that the committee has determined has not been met by 
Ene applicant": 


We have all heard the motion. Is there any discussion on Mr. 
Mitchell's motion? 


Mr. Renwick: We had a lengthy discussion this morning 
and there is no need to repeat it. The proposed amendment, in my 
judgement, does not meet the concern the member for Oriole (Mr. 
Williams) and I tried to express this morning. 


Mose Breithaupt: Can we improve upon it? 


Mr. Renwick: A simple answer to this would be that the 
person failed to meet the requirements set out in the regulations, 
and that is not the point. What we were talking about is 
establishing the equivalents ot off-Ontario-shore qualifications 
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and work experience, and this would not meet the requirements. I 
would vote against it. 


Mr auBreithaupt: lsetheresany way we Cam improve upon 
this to deal with that concern, which is an attempt not only to 
come up with some encouragement of standards for proper 
equivalents of experience and qualifications, but also to intorm 
the applicant of the several items to be upgraded or completed so 
the applicant can be successful in his or her attempt to register. 


I did not quite hear Mr. Fram's suggestion. 
Mr. Fram: I was just looking-- 


Mr. MacQuarrie: He is suggesting, "any particular 
requirements the committee has determined have not been met by the 


applicant. * 


Mp. Fram:siry that one. they tell) Che tappiteant 
specifically which area of the requirements he does not now meet. 
In fact, they tell him what courses he has to take or what 
experience requirement he has to achieve before he will be 
qualified. 


Mr. Breithaupt: “leersParposterves@iis tins eorewhatmis 
needed, as opposed to simply a negative recitation of, ''You have 
not met requirement X or Y."' 


Mr. MacQuarrie: No, but of "any specific requirement 
that the committee has determined has not been met by the 


applicant" or that the applicant-- 
Mc. Brelchaupe: any spect tC Or =anyavarc le wan 
Mr. MacQuarrie: "Any specific requirement that the 


committee has determined that the applicant must meet.'' I have put 
it a little more positively, rather than "has not been met." 


Mra br CLURaUpL dt. tS a Uiette iescoGr 
Mr. Fram: They are all acceptable. 


Mr. Breithaupt: I think we are agreed on what we would 
like to accomplish, if the wording-- 


Mr. MacQuarrie: If they tell him what he has to meet, 
that presumably answers Mr. Renwick's-- 


Mr. Breithaupt: It°would-be®betterr tomhave at) in a 
positive frame. 


Mr. Fram: We tried both. Both are okay. 


Mie DEewLNaUpU se  ese msuULc. 
Mr. Mitchell: Perhaps an amenament-- 


Mr. MacQuarrie: I would be inclinea to suggest ‘and of 
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any specific requirement that the committee has determined that 
the applicant must meet." 


Mime fore benauptlaviiveam cont entiwith ichat. 


Mr. Mrechel) Ofht thatrtisacteptable, at: requires .a 
motion. Why not withdraw the other motion and just put a new 
motion forward? 


Mr. Drelthnaupe: Let us do that. 


Mr. Chairman: Tnat sounds reasonable. Do you withdraw? 
ws thatethesmotionsyou) indicated? 


Mr. Mitchell: Yes. Someone has the other one written 
out. I presume the clerk has given me the gist of it. 


Mr. Chairman: Mr. Mitchell moves that subsection 13(6) 
of the bill be amended by adding at the end thereof, “ana of any 
specific requirement that the committee has determined that the 
applicant must meet." 


Mr. Renwick: It is determined that he can come in and 
therefore it is not relevant. It seems to me you have to put in 
some reference to an adverse decision or determination, otherwise 
it just-- 

Mr. MacQuarrie: Or give notice of the determination. 

Then they give him notice also of any specific requirement he has 
EO Meet. 


Me-eore Chosuptee Obviously, ethey would not be, giving 
notice if he was accepted. 


Mr. Renwick: They give notice if he is accepted, as well 
ase ifihesis#rejyecteds Thatvis ywhat Leunderstand it to mean, 


Mrs Breithaupt:) Thesother, would apply only if the person 
was rejected. 


Mr. Renwick: Yes, if he was rejected. 


Mo eMacQuarpie: UES your Ccanspuc, "and if rejected, of any 
epeciticerequinementethab) thes. 25 


MewabbeathaupiesObviousiy,. there would mot be anything 


Enere ifvheswastecceptedye sosituwouldsonly apply ai the person.was 
rejected. 


Mir. MacQuatrie: Yes. 


Meecha iridan: Souther e 1sanoepoelnt ines 


Intecnecti ony Lui sinotenecessary« 


Mr. Chairman: We have all heard Mr. Mitchell's motion-- 


Mr. Renwick: Just a second now. 


Mov. Chairman Ale ree ce 


Mr. Renwick: I do not know whether this is an 
improvement: or mot, but 1 think G woul feel sbetteria fiesta teddy 
"and if rejected...shall give notice to the applicant of a 
agetermination by a committee under subsection 3, and if the 
applicant is rejected, then notice shall detail the specific 
requirements that the applicant must meet in order to be eligible 
for'' whatever else has to be stated. 


Mr Mitchell» That asebasically the sementhing, 1s Ut 
not? 


Mr. Renwick: It may be, but I want to get across that 
the piece of paper will have to set out in detail the requirements 
the applicant must meet. 


Mr. Mitchell? Does -that'eivewou lanyi Mii icul tyieemMri: 
Fram? 


Might ll tO 
Mr... Mitchell pAgaimp Dethink thrsronesshoulad tbe 
withdrawn and if that is acceptable, if Mr. Renwick wishes to 


introduce it-- 


Mr... Breithaupt: That is two amendments: in one bill, but 
I guess we could do that. 


Mr. Chairman: You only asked for one amendment, Mr. 
Renwick. 


Mr. Mitchell: 1 will withdraw that. motion teMmosChnaircman-. 
basing that on the-- 


Mr. MacQuarrie: Could we hear that again, Mr. Renwick? 

Mr. Renwick: Did you write it' down; counsel? 

Meee rocker’ f" Cook 1! laowneascmr areas. tecould: 

Mr. Chairman: Mr. Renwick moves that subsection 13(6) of 
the bill be amended by adding at the end thereof, "and if the 
applicant is rejected, the notice shall detail the specific 


requirements that the applicant must meet." 


Mr. Renwick: Yes. Now it may require some further words, 
but that would be all right with me. 


Motion agreed to. 
Section 13, as amended, agreed to. 


Mr. Chairman: I believe we concludea at section 20. We 
will be moving to section 21 on page 27. 


Is there any discussion on section 21? 
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hr. GChel Laie would: says e(Mres Chairnan Ptbased joniithe 
library research presentation to us of the summary of 
recommendations, we coulda conceivably approve those sections from 
section 20 to 39 inclusive. 


Mr. Renwick: I suggest we labour on the way we are. 


Mr. ‘Chairman’ APY right. Let We Gake at one isectton' et a 
BInes eliPsis  jUBC as (airlcie. We are nowlat sectiron 2. 


Section 21 agreed to. 
sections 22-and!-23, as reprinted, a@ereed to. 
On section 24: 


Moe Renwick? i ‘am not certain that 1 fully understand 
the procedure with respect to the powers of the registrar in the 
change in the wording which has been introduced, "the refusal to 
issue, suspend or to revoke a temporary licence.'' Is there any due 
process available to the holder of such a licence? 


Mr. Fram: Yes. The appeal procedure applies. 
Mr. Renwick: Where is that? 


Mr. Fram: Section 25 is where the appeal-- 


220 p.m. 


Mr. Renwick: Yes, but where does it say in section 24 
that the appeal proceaure in section 25 applies? Maybe I have just 
missed it. 


Mr. Fram: It is really when you get into the complaints 
part in subsections 2 and 3, where it has not been disposed of 
within 90 days of the complaint. Where the complainant is not 
satisfied, he may apply for a review. So we really have the 
complaints review counsellor not having a discretion except for 
frivolous and vexatious matters with respect to a complainant who 
believes there has been a whitewashing of a profession. Then he 
has to look into the matter. 


There are really two functions he performs. One is a 
general, ongoing review of procedures for complaints and the other 
is the individual complainant's dissatisfaction. 


Mr. Renwick: If it does not meet the tests set out in 
section 5, then he has to conduct a review. Is that right? 


Mee rams Cl iat air tency 


Mri) MacOuSsrr ies sd twouldolikestoltdirect a -question, to Mre 
ram. Regarding the committee investigating and dealing with 
complaints made by members of the public, would those be 
complaints apart from protessional misconduct or incompetence, in 
which you have the registrar capable of acting on his own 
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initiative, moving in and seizing ana searching, that sort of 
thing: 


Mr. Fram: There may be many types of complaints about 
incompetence where there is no need to search or do an 
investigation, but they may be associated as well. 


Mr..« MacQuarrade: lp, Chatuinstancess thepner tetra. cus 
seemingly the arbitrator, or he may refer it to whatever committee 
or subcommittee he thinks appropriate. 


Mr. Fram: If he has sent out and investigated, that 
information will be put before the complaints committee in aiding 
in its determination of whether this matter should go to the 
discipline committee. That is really a power in aia of the further 
examination of a complaint. 


Mri MacQuarriesé6s,9 he meponts thew nesults Ofmhirs 
investigation to a counsellor or such committee as he considers 
appropriate. 


Mr’. CHhaitwnan: All tiene. Wirehethac,  sharl sectiom 600s 
reprinted “Cerryy 


Mrs Williams: On subclause 2(c)? syetake fsuchWact loneas ait 
considers appropriate.'' This point may have been covered, but were 
you not trying to make a determination that such action does not 
include determining guilt or incompetence? 


Nr ram mina tis saen ts. 


Mr. Williams: Should that not be so stated in the 
section? “Take such action other than determination of guilt or 


incompetence as it considers appropriate in the circumstances." 


Mr 2oFramewktamanot, exact ly. suresonyaid) the 
circumstances, but I would assume there are times when a 
professional comes before the committee, asks him to attend and 
makes in part a confession of a misdemeanour, something that is 
not serious enough for him to be suspended or to take real 
disciplinary action. The committee can reprimana him, but the 
matter would not have to go to the disciple committee. 


2130) Ppa ™s 


Mr. Williams: Yessenthabsisyt ber bhevsteote il tethate: 
picked up when I came in but I do not think that section is saying 
that. I think clause (c) troubles me because at this stage of the 
proceedings it gives this committee the power to take such action 
as it considers pertinent. It is not inconsistent with the act. 
That virtually gives them the power to do anything, as I read it. 
If youlwantetolmakes iteciear, JA8nSOetethis stage of “Che 
proceedings only and under no circumstances permits the 
determination of guilt or incompetence, then it should be so 
Statede 


Mr. Frameols thinkuthathiwotvudds besa inconsistent with 


_ 


/ 


section 34, which outlines the powers of the disciplinary 
committee. 


Mr. MacQuarrie: We are under this being "not 


mmcons?tstent.: 


Meno rrams) thats iseragnc. One orithe things dealt within 
SeclionPos"as discipiines). think by®sayinge that it is not 
inconsistent with the discipline powers, we are essentially saying 
feican dosonlyrthaticmouch. 


Mr. Williams: You are making the reason for the 
amendment, the reason for change under subsection 30(5) quite 
clear. You are making it quite clear that the complaints committee 
does not determine guilt or incompetence. Where does it 
peecaigcalivestatesthst- ine that section? 


Meer Pre it Says. in supsection 341)", A discipline 
committee shall...hear and determine allegations of professional 
misconauct or incompetence against a member of the association or 
Ene holder of a certificate. That is the function of the 
discipline committee. I think you have to read the whole act 
together in order to determine these functions. 


Mr. Williams: As long as you are giving a reason for 
enangeseputy ledownot see that* being clarified? That catch-all 
clause is what concerns me in that section. 


Mr. Breithaupt: Mes Williamseraises the point as to how 
these tie together so we are assured the responsibilities are 
clearly set out. Perhaps Mr. Fram could comment further. You 
mererred €o ciatise 34(1)(a) as the source of the authority to’ act. 
Do you think it is necessary to refer earlier under subsection 
BO(oS)?i The, detail comés later. 


Mere Fram: Yes," that-is’right. iMy-concern™ is’ to allow 
this committee full freedom short of a discipline matter. For 
example, one of the things the complaints committee can do is on 
hearing or on looking at this issue, they can take an action. For 
example, they can recommend to the registrar that there appears to 
be reasonable and probable grounds for an investigation. So the 
process need not only come from the registrar to the complaints 
committee, but when the complaints committee starts looking into a 
mercecethacs initially may Look-to’ be not very Serious? but once it 
gets looking at the designs or whatever it is and sees it is a 
serious matter, it can direct an investigation. 


trevoumctarte limiting sang the limitation Of (cjesic to: other 
than that is not inconsistent with the act or the regulation" that 
may Letter that Complaints committee in carrying out the very 
amportant public duty of getting before the discipline committee 
the appropriate cases of discipline. 


Mr. Williams: I am not suggesting the clause be deleted. 
I am just questioning whether it shoula be qualified. We might 
want an explanatory note giving rise to the amendment. It still 
does not seem to me to clarify that point. 
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Mr. Fram: Do you have some words to suggest? 


Mr. Williams: No. I just said if you are making the 
point and a reason for change, make it clear the complaints 
committee is not the stage at which one is empowered to determine 
guilt or incompetency. Why are you not expressly stating that and 
thereby qualifying appropriately that clause (c)? As I said 
earlier, why are you not having it read, ''take such action other 
than a determination of guilt or incompetence as it considers 
appropriate in the circumstances''? 


That is not inconsistent with this act, the regulations or 
the bylaws. Something to that effect is required just to make the 
specific point that no matter what action the committee takes, 
certainly one thing it is not empowered to ao at that stage of the 
proceedings is to determine guilt or incompetence. 


Mr. Tucker: Mr. Chairman, it seems clear in reading the 
act as a whole that that is the one thing the complaints committee 
cannot do. It cannot act as a discipline committee. There is a 
discipline committee. 


Mr. Williams: What other section is stating that? 


Mr. Tucker: There is a section dealing with the 
discipline scommittee,laternsonsingtniasebrld. 


Mr eeMacQuarn les oeetliony sis 


Mr... tucker #6 ThatswouldsbenusurpAnDga thes UDCE1 Ole Ore cue 
discipline committee. 


Mr. Williams: But we are talking about the complaints 
committee. All right, you are saying section 33 is-- 


Mr. MacQuarrae: eSeetiongs4uspellsroutsthegeolesors the 
discipline committee. 


Mr. Williams: That is giving the sole power to-- 


Mr. Fram: There are also all the procedures in there, 
the standard of proof, evidence, etc. 


Mr. Williams: I have to admit I am dealing with the 
section in isolation. I am looking at it at its face value without 
relating it to these other sections. If you are satisfied that is 
met, iur theron, tanes 


Mra MacQuatpae:e 14 havegoneeOLnereDit Mora: Ouble einauy 
mind: in. tryingsto.reconcilesthesreportshol,~thesresistrarcmenatesc., 
the registrar on his own initiative going into situations where he 
feels there has been professional misconduct or incompetence and 
then reporting the results of the investigation to the council or 
such committee as he considers appropriate. 


I look at the duties of the complaints committee as 
specified. We have, "consider and investigate complaints made by 
members of the public or members of the association regarding 
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Sonduct. orvactaons?s “and no. action takén Unless: a*wrttteéen 
complaint has been filed with the registrar. Then we have what it 
may do in accordance with the information it receives. 


Then I look at the discipline committee and it says, "when 
So, directed@=py, the. council or the complaints Committee”. to hear 
and, GeCermine "matter s*refrerred to it -undéer- section 730% 33 ‘or 42" 
and "perform such other duties.'' I have some difficulty in my own 
mind determining how that registrar's report actually comes before 
either the complaints committee or the discipline committee or 
whether it should be referred to in either of those committees’ 
CuULies, 


Mew  ruckers: It is on peaee 46. Mr. Chairman? the report 
of the registrar goes to the council or to such committee as the 
registrar considers appropriate. 


eeh0 pem. 


NrealacQuanriecs Yes, 7 but) thenywhen yourare:. looking aL 
the duties of the committees and what they are to do, nowhere does 
it mention that they are to deal with the registrar's report. 


Mos Fram: “Inthink thaterits hin withecb) ®under subsection 
1. That would be part of the records and documents obtained from 
the investigation. It there has been an investigation, we have by 
that time a written complaint to go to the complaint committee-- 


Me welecOuarrier sy outhave™a complaintaby=theirnegistrar,. 


Mr. Fram: Or a complaint by a member of the association. 


Moa MacQUartie;geican sees what theysares try ingato 
accomplish, but I have a difficulty in linking that one section of 


the registrar's report and the mechanism of bringing it before a 
committee. 


Mee fram: lf there is. a complaint in connection with the 
report of the investigation laid by a member of the public or a 
member of the association, that report could go to the complaints 
committee. However, if it is a serious investigation and there is 
Hotea Conpiainte ey theterepertscould) pottolchescouncit« andgit could 
direct a disciplinary hearing. So that is what happens with the 
registrar's report. 


Meee tiacOUer ties hen seni smeiventichepalrernalivesdin 
dealing with his report of either sending it to a committee or 
eouncd 17 


Mreercam:s That siserdeht. 1f- there, wassalreadyna 
complaint betore the complaints committee he would be sending it 
there. 


Mr. MacQuarrie: If there was a written complaint he was 
acting on. The typical situation that I thought the registrar's 
investigation was to cover was where something untoward happened 
inakerins) Off Construction) or Otherwise .. lt was? broughtitor his 
attention, he felt there was a likelihood of either misconduct or 
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incompetence; he moves in, carries out his investigation and 
prepares his report. In those circumstances we have no complaint 
except his acting on his own initiative. 


When I began looking at the circumstances under which the 
complaints and discipline committees acted, I could not see how 
that report is brought back definitely in front of either of those 
committees. There is reference to being able to send it back to 
the committee and back to council, but nowhere is the registrar's 
report mentioned. 


Section 30, as reprintea, agreed to. 
Section 3l agreed to. 
Onesectiony 326 


Mr, Renwitk-ils thist one. of thewareastthateumes 
MacQuarrie is concerned about? 


Mc. MacQuarrie: I was thinking of inserting clause (c) 
into subsection 31(4) referring specifically to the registrar's 
report, and the same with the discipline committee--inserting 
specific reference to the registrar's report. 


Mrs Fram: Wejdo not.want the negistnar .seneport ,Co.go.to 
the discipline committee, because they have to prepare a case. 


Mr. MacQuarrie: The complaints committee then. 
MeRRir am: hacen 

Section 32 agreed to. 

Sections 33 and 34 agreed to. 

On Sect ion® 35% 


Mr. Renwick: It was interesting in the Courts of Justice 
Act yesterday that the minister moved the deletion of clause 
(4)(a), which reads, "matters involving public security may be 
disclosed," in an equivalent subsection, subsection 4, with 
respect to court proceedings being otherwise than in public. 


In subsection 4 we have this provision with respect to 
denying a party whose conduct is being investigated the 
opportunity of having the hearing held in public if there is a 
matter involving public security. Yesterday, in the case of the 
courts, the minister movea to eliminate that clause. 


Mr. MacQuarrie: The supplementary clause for the section 


from which that was deleted read entirely differently from the one 
here. 


Mr. Renwick: But the point is the same, the possibility 
of harm. That was the language in Bill 100, the possibility ot 
harm or injury or whatever to an individual and so on. Here it is 
in clause 35(4)(b): "...the possible disclosure of intimate 
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financial or personal matters outweighs the desirability of 
holding the hearing in public." 


All I am drawing to your attention is that it seems strange. 
hiGlGisinot tai eround tfor| arcourt: hearing in*camera; ther it 
snould not be a ground for holding this kind of investigation, 
because you are aenying the person whose conduct is being 
investigated the opportunity of having a public hearing. It seems 
a little anomalous. 


Mr. MacQuarrie: Somehow, though, we were able to argue 
the residual clause yesterday to be broaa enough to embrace public 
security. 


Mr. Renwick: I heard the argument ana I was not 
impressed. The language, basically, was the possible harm or 
injury to the person. The reason I wanted to draw attention to 
this was that Mr. Fram would not have been aware of that, and you 
might note in Bill 100 that we did delete that matter. It may well 
be that you shoulda review it with the minister and your colleagues 
who were here, because here it is the individual asking that his 
case be heard in public. 


Mr. Fram: That is right. I do not really see any-- 
Mr. Renwick: It came out of McRuer. 


Mr. Fram: That is right. They all came out of McRuer, 
and I do not see that clauses (a) and (b), where the-- 


Mey Renwick: (Glause (¢b)) is Line “wrthrmme. 


Mr. Fram: Certainly clause (a). I cannot see that a 
INatter of public security is going to come up under the Architects 
net. =. 


Mr TRenwiciwee Le tis tTalvlttalesdrificult sto “conceive: 


Mr. Fram: That is right. Perhaps someone would like to 
move the deletion of clause (a). 


Mr. Renwick: I will move the deletion of clause (a) ana 
the appropriate changes--no, I will let someone else move it. 


Mmribeeithaupt: @rerhaps thesbestiway to idealiwithrthis 
is to have Mr. Fram discuss this with the others who were here 
yesterday on Bill 100 to see if the Attorney General proposes to 
remove this following the same attitude which he has shown. He may 
well choose to do that when we go back to committee stage in the 
House, because there are two other things as well that he was 
going to refer to and, therefore, I could have the opportunity 
then of dealing with this one point. 


There were two other things in Bill 100 that had to be 
changed, and it may be that as a result something here will be 
required for the committee of the whole in the House for several 
moments. 


lie 


Mr. Chairman: That seems to be a reasonable approach, 
Mr Vbrerthatpece 


peetion soser eed) do- 
Section 36 agreed to. 
One sections: 


Mr. Renwick: Perhaps we could have a word of explanation 
on the amendment underlined at the top of page 46 in clause (a). 


Mr. Fram: The fees mediation committee was an idea of 
the Professional Organizations Committee. I must admit that the 
Association of Professional Engineers of Ontario and the Ontario 
Architects Association have a great deal of trepidation about 
dealing with it but have decided that in the public interest they 
shoul diced vem C waretr ys 


When you are trying something new that you have not had 
before, there are all sorts of things you can contemplate that 
might happen that would make fees mediation inappropriate. Let us 
Say you are in the miaadle of a court proceeding, for example, ana 
the architect in this case is suing for his fees. They have been 
before the court and then all of a sudden the person who may be 
liable for these fees says, "I want fees mediation.'' The matter is 
before the court and the committee should have the ability in 
those circumstances, where it is inappropriate to mediate, to be 
able to decline jurisdiction to mediate a matter of that nature. 


There are other circumstances like that where it would be 
clearly inappropriate or of no effect for the committee to attempt 
a mediation with a totally recalcitrant party who is not going to 
listen to an agreement. It would be a waste of the volunteer time 
of the association. 


You have to appreciate, and I do not think the Professional 
Organizations Committee did appreciate, that if you were involved 
in a mediation of a large architectural or engineering project 
such as the Commerce Court, it could take a vast amount of time 
and expense to attempt a mediation like this. 


Even mediation of a domestic dispute can be an enormously 
time-consuming matter and it could be in professional matters as 
well. There may just be times when it is completely inappropriate 
to attempt a mediation, and this was to give them some scope to 
say atvthatetimey “Ltsis® just -inappropriatestosdos§so-intthis casen4 


Section 37, as reprinted, agreed to. 

Onxsectitongdsc: 

Mr. Renwick: It is very wide open as to who can be 
appointed. There is no qualifying adjective of any kind applied to 
the person who can conduct an inquiry under part II of the Public 


Inquiries Act. 


Mrs Fram: J/would-likerto®mention® that there is -a 
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project -so0ingeon now tofbringeall the-powers.of-entry into 
SOMLOrmity with the charter. It is a fairly substantial process 
and it is likely the end result will be a statute law amendment 
act which will amend all the powers of entry and powers of search 
and Seruresto brine them into *conrormity with -the 'char.ter . 


Knowing that, I was very reluctant to do the process and try 
to reinvent the wheel while they were trying to rationalize all 
the various types of powers that now exist. 


this One=ts @patterned onthe Health Disciplines ‘Act, with a 
few changes in the reprint based on what Mr. Renwick had said 
Opn ines stHeSpubliGahearines ton Jtherbilpn Bewistreally justia 
holding action--basically a McRuerized version--that went into the 
Health Disciplines Act, and they are doing the whole thing over 
avains.elehrs<anvat Cempt®to» ust Shavelthis “for now. 


Mr. Williams: You are talking about apples and oranges 
as regards having investigative powers and right of entry into 
health legislation when public health and safety are at issue. 
Bhaevicoa ditferent circumstance. 


MeSerranm?y _ Thescontven&siongisethat 10 5is Mot a: drifter ent 
circumstance. An investigation takes place if we have a design for 
a building that is going up and we think there is going to be a 
serious risk. The registrar is not going to trigger an 
investigation unless there is some serious risk involved. When the 
investigation takes place is when we have a high-rise building 
without structural engineering components or ‘something like 
that--where there is some fear that there is a danger to the 
public. They have to get the drawings to find out further before 
those things are either removed or destroyed. 


Mr. Chairman: Counsel, you have something to add? 


Mr. Tucker: Mr. Chairman, regarding the reference to the 
Health Disciplines Act, there is a Similarity because we are 
dealing with the professional--the doctor or one of the other 
disciplines. Here again you are dealing with a professional. It is 
in that respect that they are similar. You are dealing with the 
professional in the practice of his profession. This is an 
investigation into the method of carrying out his practice. 


Mene Wid liamsen But sthesother) isedirectlysrelated: tojthe 
health and wellbeing of an individual or a group of individuals 
PnGctrtjemnecalth Disciplines Act. Here, 1 suggest, 1C is not as 
immediate or as direct an effect to go in and seize the books or 
documentation of a professional, because it does not have the same 
kind of direct bearing on the immediate wellbeing of a person's 
very physical character. 


Mr.- Mitchell: I might question that, Mr. Williams. What 
about the people working on a site where, to use Mr. Fram's 
comments, there is some very grave concern that there are certain 
strengths’ not* built into concrete or whatever? Mr. MacQuarrie. and 
I were aware of a situation like that; so you do have safety of 
people. Surely that is as important as their health and welfare. 


Sag Lane 


Mr. Williams: If somebody raises a doubt about the 
structural integrity of a building in the way it is being 
constructed, certainly these professional people may not be able 
to make that determination from an on-site inspection of the 
premises without having to go to the architect who is saying the 
qualifications for the construction of the building are within the 
guidelines. 


MriaeMi tchel hagiy ceptbdthaituibest bull Ha.mam notkbesas 
designed and approved by all the various approving bodies. I think 
that is the point Mr. Fram was getting at. They may go in, but if 
they do not have the blueprints or the specifications necessary 
for them to tell what it is supposed to be, then that means 
involved testing. If documentation is available, the question may 
be answered immediately. Those documents could be changed or 
whatever. 


Mr. Chairman: Does anyone have anything further to add? 


Meee MacQuarrie: lAllelenaves Usmaepr ach calgci Guationgciat 
comes to mind where a very skilled subcontractor on a job site 
expressed some serious concern about exactly what was going on 
with certain aspects of the design. It so happened that within a 
short time, a section of the building gave way. That was just a 
skilled subtrade knowing something about construction and being 
able to spot something; I do not know whether it was incompetence 
Or poor materials, because a variety of things come into it. 


Mr. Williams: I think you are agreeing with the point I 
made earlier. Surely if there were some question about the 
physical integrity of: Ghevbuilding underneonstructiongethakicoudca 
be determined on site as in the case you said. You could see there 
was something missing in what they were doing. 


Mr, MacQuarnies@igaksotthiakéthat@ait téherejwere 


something wrong structurally, they might want to have immediate 
access to the drawings. That is the right way to tell whether it 
was the contractor's fault by going with poor-quality material or 
whether it was in the initial design. 

Mr. Mitchell: I osuggest»you could not tell: bearing 
weight without having the specifications and drawings. An on-site 
inspection woula not tell you that. 

Section 38, as reprinted, agreed to. 

pectdoneo%s as tepsinted sagreedsgtos 

Sections. 40sto 45, inclusive, azreed to. 

On section 46: 

Mr. Renwick: Some day I would really like to understand 
where the ministry picks up the figures it uses for these 


penalties. 


Section 46, as reprinted, agreed to. 
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sections 4/ and 48, as reprinted, agreed to. 
On section 49; 


Mr. Renwick: [hat is kind of a reflection on Canada 
ecw mnl cmtit tity 


Mowe tlitehel ls. Youranes sayingsmaybe it should be 15°days? 
Mew Foam: [hey are 2etting better. 

Section 49 agreed to. 

Sections 50 and 51 agreed to. 

section 52, as reprinted, agreed to. 

On section 53: 


Mr. Renwick: Is there any recourse against a failure to 
agopt the recommendation? 


Mr. Fram: The reasons have to be given in writing to the 
mOint Practice Board and to the applicant for the licence. The 
real recourse will be the endless warfare between the two 
professions once again if they fail to accept the recommendations 
Srethem owt Practice Board. It was bitterly tought over a long 
period, and I will be very surprised if I ever see a 
recommendation of the Joint Practice Board being ignored. 


Mr. Renwick: Does the concept appear anywhere else that 
you know of, or is it new to these two? 


Mery Eran: Not that J. know of. 


Mra Renwick: Thank you. 


Mr. Breithaupt: Do the various recommendations that were 
referred to on the grandtathering accommodate the points that have 
been raised by the organizations so that this is a theme with 
which both are thoroughly content? 


Mr. Fram: I think the thing that will make them content 
will happen once the Joint Practice Board deals with actual cases. 
Pneids thats takes; place, Jt 1S Gitfticult to know who is -201ng £O be 
grandfathered. 


I suggest that many of the people who have been concerned 
about this matter and who have earned their living doing 
architecture will be grandfathered. There are very few of them, 
actually. Most of those who will be applying appeared before you. 
Many of the others will simply hire an architect if they are 
engineers and continue doing their practice. I think it is more of 
an emotional isste than a real one. 


Mr. Williams: I would like to be clear about whether 


that is the standard type of wording used in statutes where annual 
reports are required to be filed. Is that the precise wording? 


Mr. Fram: Yes. 
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Mr. Renwick: Why do we not have the usual 15-day 
provision? I am not going to worry about it, but we have enough 
trouble getting reports. 
Section 53 agreed to. 


On section 54: 


Mr. Renwick: It is certainly an awkward way of dealing 
with these questions, but so be it. 


Section 54 /erreed to. 

SECULONS oo CO S/, "1NClLuUSsive, oer eed. LO. 

Mr ="Chairman® Stall the ticle of the bid) carry: 
Bill, as amended, ordered to be reported. 


The committee adjourned at 3:1ll p.m. 
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The committee met at 10:09 a.m. in committee room l. 
PROFESSIONAL ENGINEERS ACT 


Consideration of Bill 123, An Act to revise the Professional 
Engineers Act. 


Mr. Chairman: Gentlemen, ladies, we are here to deal 
WeCh pale eo we Betore- we etvart Balle 23>% the elerk is passing out 
a letter from the Interior Designers of Ontario on behalf of the 
steering committee, and it is addressed to me. It is from Alison 
Hymas, and basically the letter is self-explanatory. 


Mr. Fram: We were right. They were satisfied; they just 
did not know. 


Mr. Chairman: I also have one further exhibit from a Mr. 
Arvo Vahtra in regard to Bill 123. I will ask the clerk to make 
copies, enter it as an exhibit and distribute copies to the 
members of the committee. 


We will be dealing with Bill 123 today. 


Mr. Renwick: Mr. Chairman, I need a little bit of 
assistance. I do not believe I have any really significant 
problems in dealing with the bill clause by clause except in one 
specific regard, and that is the concerns that were expressed to 
us at some length in the Ontario Association of Certified 
Engineering Technicians and Technologists' presentation in 
relation to the agreement that was signed on behalf of OACETT and 
by the Canadian Association of Physicists. 


Of course, their particular problem is substantially solved. 
But certainly from the presentation that was made to us on behalf 
of OACETT, which is basically exhibit 49, as well as the 13-point 
agreement that was signed on July 20, 1982, obviously there are 
still very significant problems there. I do not pretend to 
understand what they are. I need a little bit of a refresher or a 
briefing before we move into the clause-by-clause part of the bill 
or I will find that I have passed the appropriate sections without 
having understood their implications. Is that possible? 


Mr. MacQuarrie: Mr. Chairman, after OACETT's 
presentation the ministry gave careful consideration to how best 
to allow them to operate within the context of the statute and 
what sort of amendments would be required to permit it. 


The ministry as a result introduced an amendment to 
paragraph /7(1)33 that in general terms permitted the Association 
of Professional Engineers of Ontario, subject to prior review by 
the minister and approval by order in council, to pass a 
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regulation exempting a class of persons and members of that class 
from the application of the act in so far as what they call a 
vertical engineering practice is concerned. 


Technicians and technologists are quite frequently extremely 
specialized in a very narrow part of the professional engineer ing 
spectrum. Consequently there is going to be some difficulty in 
incorporating them into the act. 


Our recommendation to them from the ministry--it was 
substantially the same advice given to the interior designers--was 
to proceed immediately by way of private legislation to establish 
themselves as a self-governing body specifying the terms and 
conditions of membership with the other various powers that a 
self-governing body would have. It was also indicated to them that 
the ministry would support this sort of step. 


Having done that, we then looked at the clause that was 
introduced by way of amendment as a means of accommodating their 
desires. The other thing under which some technologists can attain 
some recognition, of course, is the limited or restricted licence 
that is provided for in the act. 


That is the ministry's approach, as I understand it, Mr. 
Fram, 


Mr. Fram: Yes, essentially that is correct. The idea, 
again, is not to have sublicensure for technologists. It is 
something that would not be desired by technologists and that the 
ee would find very difficult to deal with. It does not seem to 
work, 


OACETT intends to proceed with a private bill and I have 
offered my assistance to them in doing that. The APEO has long 
stated, as far as technologists are concerned, that they have no 
objection to finding a way to allow technologists who meet the 
Standards set by OACETT for technologists, which are very high 
standards, to practise without supervision within a limited area 
of professional engineering. 


The mechanism for doing this has been discussed. John Hood 
was president of OACETT at one point and discussions were under 
way at that time, The problem the APEO has always had is with the 
technician aspect of the matter. The private act would provide for 
the technologists and the technicians, but it would provide that 
there would be a segregation--indeed, there is a segregation now 
in training and experience for technologists--and that some 
mechanism foc the cegulation of the practice of vertical 
engineering would be made at that time. 


iI believe this is fully, satisfactory to OACETT. 1 had a 
meeting with John Kieran last week and that approach was a good 
idea, in their opinion. 


Mr. Mitchell: I am just looking at the amendment we have 


been given with respect to paragraph 7(1)33. I just want to be 
sure. 
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In the area where you have the reasons for change you refer 
to "experience equivalent to a bachelor of technology." Does that 
include, or can we assume it means, all certified engineering 
technologists? 


Mr. Fram: I was just giving an example, in that we-- 
Mr. Mitchell: But we can then assume-- 


Mr. Fram: We can assume we are saying that technologists 
who meet the standards set by OACETT would also be in that-- 


Me. -MacQuarrie: I think, Mr. Mitchell, that footnote was 
put there more for purposes of illustration than for anything else. 


NreeeMnuechehi:s Stmicthystornd 1 lustrata ons 


Mr. Renwick: I think that satisfies me until we get to 
the appropriate section. 


Mr.-Chairman: Fine. Before we go on to Bill 123, we 
received a letter from Gardiner, Roberts, barristers and 
solicitors, which has to do with Bill 100. They express a concern 
here, and we have distributed copies to all of the members. Mr. 
Fram, I am sure, will bring it to the attention of the Attorney 
General (Mr. McMurtry). 


10:20 a.m. 
Inter jection. 


Mr. Chairman: More than likely. Now we will move on to 
Pt ales. 


Mra “Breithaupe. Can we takerone*other moment, Mert. 
Chairman, just to look at the general theme raised in the brief 
submitted by the interior designers? In that brief they refer to 
Bill 123 in addition to their comments with respect to Bill 122. 
They suggest in the general scope of the brief that certain 
complementary amendments may be required in Bill 123. 


At the bottom of page 14 of their submission they refer to 
Bill 122 and then say, "as well as the necessary corresponding 
chanpesrtoebi lie 12362 


Are certain changes to Bill 123 required? 
Mr. Fram: They are incorporated. 


ireworcucnabot sli Lhey arerun place; can, we <Chen 
presume we do not have to refer further to the brief? 


Mr. Fram: That is right. There was an ambiguity in that, 
and I checked it with their counsel to see whether I was right in 
interpreting it the first time. The bill now incorporates the 
change to the Professional Engineers Act about which they were 
talking. It corresponds. 


h 


Mr. Breithaupt: So we have nothing further to deal with 
concerning the Interior Designers of Ontario brief? 


Mr. Fram: Nothing further. 


Mr. Williams: Mr. Chairman, I do not know whether in the 
preliminary discussion that has taken place here the concerns of 
the Canadian Society for Professional Engineers have been raised 
Of OU. 


Mri.5 MacQuarra.e:d NoCiiass yet,aino. 


Mr. Breithaupt: They have appeared before the committee 
and they have also, I believe, been seeking certain amendments, 
which are not put and discussed. 


Mr. Williams: Yes. They have been seeking certain 
amendments, which are not before us in the formal material. I will 
deal with that when we come to the sections, but I just wanted to 
know. 


Mr. -Breithaupt: They have not. been accepted as yet, -as 1 
understand it. 


Mr. Fram: There is one amendment that in part reflects 
their comments. It has to be recognized that much of the bill 
reflects earlier comments of theirs that have been incorporated. 
But section-- 


Mr. Williams: Subsection 8(1) and paragraph 8(1)19? It 
was just a double negative, which seemed like a mechanical thing. 


Mr. Fram: Oh, that one has not been dealt with. 
Me. Williams: Rather it is something more substantive. 


Mr. Feam: Pacagraph 8(1)24 has been revised in the light 
of their comments. 


Mr. Williams: All right. Perhaps we can deal with those 
when we come to them. I just wanted to serve notice that I would 
like to raise those points. 


Mr. MacQuarrie: Mr. Chairman, if I may just draw Mr. 
Renwick s attention in addition to the regulation exempting a 
group or class, it is supported also by clause 12(3)(d), which in 
etfect states that, notwithstanding the prohibition that "'no 
person shall engage in the practice of professional engineering or 
hold himself out as engaging in the peactice...unless the person 
is the holder of a licence, a temporary Licence oc a limited 
licence,” except that this clause does not apply to prevent a 
pecson from doing an act-- 





Mc. Renwick: Where is that? 


Me, MacQuarrie: Clause 12(3)(d). 





Mr. Renwick: Clause 12(3)(d). 
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Men. MNacQuart le; site justerelactes® backs toe the? group: 


Mr. Chairman: The clerk has just distributed to the 
members one further amendment to section 14(6), and the committee 
has it now. 


Mr. Williams moves that Bill 123, An Act to revise the 
Professional Engineers Act, be dealt with as reprinted. 


Motion agreed to. 
Mr. Chairman: We now move to Bill 123, section l. 
On section 1: 


Mr. Breithaupt: Mr. Chairman, in section 1 the only area 
that appears to have caused any particular concern is clause (m), 
the definition of "practice of professional engineering." 


In the summary of materials that has been prepared for us 
there are perhaps eight or 10 various comments on this particular 
item. Perhaps we could hear from Mr. Fram as to how these various 
views have been sorted out and why clause (m), which is before us, 
is the best we can get at the present time, if such is the case. 


Mr. J. A. Taylor: Mr. Chairman, maybe a motion should be 
put to delete the old section, and then maybe we could discuss it. 


Mr. Fram: It has been. 


Mry J. 0A. Taylor: Has“it’ been changed? Oh, as reprinted. 
Sorry. Yes, I see. 


Mr. Renwick: Mr. Chairman, before we get to clause (m), 
simply as a matter of alphabetical order, Dr. Peter Kirkby has 
raised the question that, as we have excluded practising as a 
natural scientist from the definition of "practice of professional 
engineering," it may be advisable to consider a definition of 
"natural scientist." Without encroaching on the elitism of those 
who practise in that rarefied world, it may well be possible that 
there should be such a definition. 


I am not in a position to submit an amendment on the 
question because I do not have the ability to do it. But I would 
like to ask that a letter Dr. Peter Kirkby transmitted in his 
personal capacity to Professor Boris Stoicheff, who you recall 
made the submission, to which the Attorney General acceded, to 
exclude those practising natural scientists, be circulated to the 
members of the committee and be specifically referred to the 
Attorney General ana to Mr. Fram for consideration about the 
question of identifying the areas that we have by our exemption 
excluded. 


Without reading the whole letter, Dr. Kirkby refers to three 
definitions, which ate presumably well known within the world of 
the natural scientist, and he has tried to study to some extent 
the questions that would arise in trying to get an acceptable 
definition. He has done considerable work on it and, as I say, has 
transmitted his suggestions to Dr. Boris Stoicheff. 


S 


I think it merits serious consideration between now and the 
time the bill is dealt with in committee of the whole House in the 
assembly, if that should be the course the bill takes. I would 
therefore ask the clerk, with your agreement and with the 
agreement of the members of the committee, if he would be good 
enough to circulate this letter as an exhibit and to see that it 
is specifically referred to the Attorney General and to Mr. Fram. 


Mr. Chairman: Agreed, Mr. Renwick. We will have copies 
made, and they will be circulated. The point is well made. 


Mr. Mitchell: Just by way of supplementary to the 
question raised by Mr. Renwick--without having seen the letter but 
having listened to Mr. Renwick's comment about trying to apply a 
definition in here under clause (m)--do you see this as creating a 
problem? I would think "natural scientist" covers so many broad 
fields. Is it not in a sense covered under paragraph /(1)33 as 
well, where you talk about "classes of persons" and so on? 


Mri. MacQuarrdes® [heys aneyspecitical ly pexempted under rhe 
definition. 


10:30 a.m. 


Mr. Mitchell: I realize they are under clause 1(m). I 
just see that there is some--I do not know; there may not be. But 
I am trying to think of the problems associated with trying to put 
a definition in. 


Mr. MacQuarrie: [ must confess that I would have 
somewhat the same difficulties because you have the classical 
divisions of scientists and then all kinds of subspecies of 
natural scientists. 


Mr. Breithaupt: Is the phrase "natural scientist” 
ceferced to anywhere else in the act? 


Mr. Fram: No, it is not. 
Mr. Breithaupt: So that a definition as a separate item 


would not be relevant. We would have to expand upon the phrase as 
pact of clause (m) to amplify what those words mean. 





Mr. Renwick: We can leave that to those technical 
geniuses who help to do that kind of proposition, but you are 
quite corcect, I[ just nave a minor comment that until one puts 
one's mind to a problem, one cannot find out whether or not it is 
possible or otherwise. 


Certainly, efforts have been made by that community to find 
an acceptable definition and it may be that it is possible. We did 
not appeac to have any great difficulty in bringing under the 
PuUbrIOLOL peofessional engineering a very wide and diverse 
gc ouping of people in vecy different applied aspects of each of 
the nactucal sciences. 


I do not think it should be beyond the wit of man to be able 
to define what we have exempted. If not, we had better cemove the 
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exemption and deal with it in some other way. To leave a statute 
ticking around without anybody saying what a natural scientist is, 
but substantially excluding large numbers of people from this act 
when we are dealing with the safeguarding of life, health, 
property and the public welfare, seems to me to be an omission not 
to be desired. 


Mr: Mitchell: I see "natural scientist" as being a very 
broad term. I see a little bit of a danger when you start trying 
to identify that. You might wind up, because of a definition, by 
making that definition more exclusionary than you want it to be. 
That would be my concern, because of the way things are evolving, 
the way all the sciences are evolving. 


Mr. Breithaupt: We will have to wait until we see an 
example of the definition as to whether it is practical to do so. 
I presume all we can do is encourage that consideration if it is 
thought that the amplification of the term "natural scientist" is 
required under the definition of the practice of professional 
engineering. 


Mee HacQuarmie: @lte1s vaedifficultedefinition,s but 
possibly some of the keen minds in the legislative drafting 
section can address the problem. 


Mr. Breithaupt: We look forward to the results. 


Mr. Mitchell: Are you suggesting that section 1 is being 
set down then, Mr. Chairman? 


Mr. Chairman: No, we are not suggesting that at all. 


Mr. MacQuarrie: No. When you think of the more esoteric 
branches of the sciences now, such as genetic engineering and all 
the rest of it, you wonder how you would fit them in with some 
within that definition. 


Mr. Chairman: Any further discussion on section 1? 


Mr. Renwick: Mr. Breithaupt raised the question of all 
these comments that have been made. 


Mr. Breithaupt: Yes. I would like to hear from Mr. Fram 
as to what has been accomplished in the rewording of this 
definition so that the particular groups and individuals who have 
spoken to this can know just how their views were received. 


Mr. Fram: The chemists and the physicists were pleased 

-to have natural scientists excluded. I believe the chemists also 
suggested restructuring the definition and moving the application 
of engineering principles closer to the head of the definition. 
Since that applies only to the potential conflict between natural 
scientists and professional engineers, it was not advisable given 
the use of the definition. 


The definition is there primarily to give a judge the idea 
of what professional engineers do if this ever comes up in a case 
for prosecuting someone for practising professional engineering. 
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Therefore, we thought it ill-advised to change the list of the 
kinds of work--to moving it after what was done. 


The next in importance--no one suggested that the 
safeguarding of life, health, property or public welfare as being 
the reason for a licence should be moved up. 


In short, after giving it considerable thought, we were not 
satisfied that shifting the parts around would make the definition 
any better than what we have now. No definition of professional 
engineering is ever going to be adequate. I am not satisfied that 
this one is. It is a lot better than the one that was there 
before, but I am not sure it is the ultimate definition. 


Section 1, as reprinted, agreed to. 
On section 2: 


Mr. Renwick: I have only one comment about it. Mr. Gots, 
who is obviously a member of the association, had a number of 
comments the theme of which expresses a concern about the care and 
attention which the association directs to the welfare of the 
public. That is a fair way of stating the theme of his concerns. 
Obviously, it reflects a concern that with the development of 
applied engineering in the world in which we live there are 
significant threats to the welfare of the public and to the 
environment. 


I do not know what can be done about it. I would hope the 
association takes note of those concerns. Mr. Gots could be 
speaking for a relatively large area of the public who would share 
some of the feelings he has expressed. I do not know how to adapt 
the objects of the association to compendiously meet his concerns 
in a legislative way. 


10:40 a.m. 


Mr. MacQuarrie: With respect to Mr. Gots's submissions 
and Mr. Renwick s cemarks, I woulda assume that in any professional 
organization such as this, surely implicit in their obligations 
are some of the thoughts or suggestions that Mr. Gots has put 
forward in his submission. In this section an amendment is put 
forward by the ministry to extend the principal object of the 
association to provide “in order that the public interest may be 
served and protected."' This was one of the recommendations that 
came forward in connection with section 2. 


The other cecommendations Mr, Gots has put forward are very 
difficult, as Mr. Renwick has suggested, to interpret in a 
statutory form, but they are implicit in the genecal professional 
conduct of a self-governing profession. 

Section 2, as reprinted, agreed to. 


Mr. Renwick: Oh, deac. I missed one. Damn it all. 


Me. Chairman: Are you still dealing with section 2, Mr. 
Renwick? 
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Mim Renwick rNo,yelemissear it sin section ls Sorry’: 
On section 3: 


Mr. Renwick: Mr. Chairman, without going into the 
discussion or the comments I made yesterday with respect to the 
architects, I continue to be concerned with the limitation that 
those members of the association eligible for election or 
appointment to council must of necessity be Canadian citizens. I 
have no concern about the residency in Ontario; I think it is 
quite supportable. But when we come to the provision that provides 
for the qualifications for membership, we will find that it is 
Canadian citizenship, or permanent residence in Canada that is the 
operative factor. 


So I emphasize again that right at the heart of this 
association you will be creating two separate and distinct classes 
of members, those who are eligible for election or appointment to 
council and those who are not so eligible, depending simply on the 
question of whether or not they are permanent residents in Ontario 
in the immigration sense of this term, having that status in 
Canada as permanent residents, or whether or not they are Canadian 
citizens. I find that offensive, and I hope some day it will be 
found to be offensive under the charter. 


Mr. Fram: I just wish to bring to the committee's 
attention the Professional Organizations Committee's reasoning and 
the McRuer reasoning for citizenship as a prerequisite to sitting 
on a governing body, which is that it is a delegate of the 
Legislature and, like the Legislature, should meet those 
qualifications. 


Mr. Renwick: With great respect to both the Professional 
Organizations Committee and former Chief Justice McRuer, for whom 
I have an extremely high regard, I find that argument specious. 


Mr. Chairman: Some may agree and some may disagree. 


Mr.-Renwick: Fortunately, there is a body that can now 
decide it when a case goes before it. 


Section 3 agreed to. 
Sections 4 to 6, inclusive, agreed to. 
On section 7: 


Mr. Breithaupt: In section 7 there are a number of 
references to particular items and it might be worthwhile to 
review the comments on the subheadings, since they are set out for 
us. Perhaps Mr. Fram can take us through them. 


Werare creterred, first of all, to paragraphu4, “prescribing 
positions of officers of the association and providing for their 
election or appointment." A reference saying that should be 
covered in section 8 of the act was made in one of the 
presentations. What is your response to that, Mr. Fram? 


LO 


Mr: 'Fram*> lees -atdifiicuiitees tuationstortthe AGLGs 
which is probably the largest self-governing body in Ontario, to 
deal with its internal matters. The question is whether the 
position of officers should be a matter of bylaw subject to 
approval of the body of professional engineers or whether it 
should be done by regulation. 


The ministry does not have a strong opinion, but it is 
something that is essentially divisive among engineers. There have 
been controverted elections and problems the APEO itself wishes to 
avoid. I understand the provision for election has been worked out 
to the satisfaction of the members of the association, at least 
for the time being. 


Bylaws are too easily changed perhaps by a group that is 
interested at a particular time. Any change in future from the 
regulation that has been agreed upon should be circulated to the 
members, and indeed this is the practice of the association. Then 
comments can be received and sent to the Attorney General to avoid 
any type of change. 


Putting it in the regulations will better protect those 
interests that are concerned about it than leaving it to bylaws, 
which any group within the professional engineers may take an 
active role about. They can have a bylaw whipped through, and that 
again creates divisions within the professional engineers. It is 
safer for the association and for the ministry administering the 
statute to have it in the regulations. 


£0; O00a- in. 


Mc. Renwick: I do not know whether this is the 
appropriate occasion and the appropriate section to deal with the 
matter, but I have had an opportunity to read the decision His 
Honour Judge Foster gave on April 13, 1983. This was a summary 
conviction prosecution. It was appealed and the decision of His 
Honour Judge Foster was upheld, 


The appeal decision, dated October 14, 1983, said there was 
no merit in the case. The case was Her Majesty the Queen v. The 
Canadian Society for Professional Engineers. It was brought at the 
instigation of the Association of Professional Engineers of 
Ontario to prohibit the Canadian Society for Professional 
Engineers from using the insignia or designation ot P.Eng. It has 
a broader application, of course. 


I found it passing strange that within this organization 
there would have been an information laid against a companion 
organization, all ot whose members in Ontario were members of the 
association, in some way trying to discipline that organization 
about what they were saying in theic association, which was not 
engaged in practising engineering at all but was a voluntary 
or ganization. 


It as if in my profession the Law Society of Upper Canada 
were to bring an action against the Ontario section of the 
Canadian Bar Association because the Canadian Bar Association, 
Ontario section, said it was an association of lawyers or 
barristers or something like that. 


a 


Mr. Breithaupt: Exclusive use of the word under the Law 
pociety “Act% 


Mr. Renwick: Yes. It seems to have implications beyond 
simply the summary conviction case. I find it most unusual that 
this would have taken place in the first place. It seems to speak 
to broad divisions and conflicts within the association. 


I want to make certain of two things. First, the provisions 
of paragraph 7(1)15, for example--and I do not pretend to be an 
expert on this--which talks about "governing the use of names and 
designations in the practice of professional engineering" and the 
other broad powers that are here, do not somehow or other allow 
the enforcement of that kind of nonsense. 


Mr. Fram: I agree with you 100 per cent, Mr. Renwick. I 
think it was a silly thing to have done--and, fortunately, an 
unusual thing. But paragraph 7(1)15 simply deals with designations 
by practising members. The real issue comes up in the restriction 
of the use of names. 


Mr. Renwick: Perhaps we can deal with it at that point, 
and I can repeat what I said to express my professional 
Pre icabilityeat’ that kind*of& thine’ 


Mr. Chairman: Again? 
Mr. Renwick: Again. 


Mr. J. A. Taylor: In paragraph 7(1)6 we have the 
expression ‘not inconsistent with." This has been the subject of 
some debate, and I have no doubt it will be again when we get to 
the following section. I will just read it: 


"6. Respecting matters of practice and procedure before 
committees required under this act not inconsistent with this act 
and the Statutory Powers Procedure Act." 


Is there some reason we say "not inconsistent with" instead 
Ore. consistent: with ? 


Mr. Fram: I gave this a lot of thought because it was 
discussed at committee. The term is used very frequently in the 
statues of Ontario, and I wondered whether I should try to find an 
alternative or some other expression with which to replace it, 
because it was a subject of discussion. 


It is probably the best term I could find to describe what 
it is the person who is deciding on it thinks because, if 
something is not inconsistent, the test the person is addressing 
is whether there is a conflict not only in the expressed terms 
used but also with the intent of some other provision. 


Mremdee hee ayl Ore do not, dike, to unterrupt you, but 
remember that here we are speaking of the power to make 
regulations. Those regulations are made and put into force simply 
with prior review by the minister, and they can manifest a wide 
extension of the act without review by the Legislature. 


12 


If what you are saying is that they can do anything that is 
not inconsistent with the act, that might manifest an extension 
tcather than enable the council to exercise powers that are within 
the spirit of and contemplated by the act. I understand the 
difference. That is what troubles me. 


Mr. Fram for! texamp be acin gthe fex beting pArchitects Acc, 
which has lasted roughly from 1937 to the present, many things 
such as domestic matters are going to evolve in engineering and 
will be dealt with by bylaw. In addition, regulatory requirements 
transpire as a result of certain things going on in industry that 
are not only not contemplated by this committee but also not 
contemplated by engineers in Ontario at all today. 





Mr. Je Arviayloreeyes, butgshould tthey snot: beteonsietent 
with the legislation? That is all I am saying. What is wrong with 
ensuring that regulations are consistent with the legislation? Is 
there something wrong with that? Are you saying it should be 
something other than that? 


Mr. Breithaupt: It is called shitting the onus. 


Mes Fram: sthateds rights SWhexdiitieuLtyeis tehat Ti re 
shifts the onus, does the Association of Professional Engineers of 
Ontario have to spend its time in court defending a change in its 
regulations because it may be ultra vires, or should it spend its 
cime and money governing its members and protecting the public? 


Once you have shifted the onus, the argument of ultra vires 
is that you have to prove it is consistent. Is a banking bylaw 
consistent with the rest of this act, or is it something that has 
nothing to do with the matters discussed in the act but has to do 
with domestic affairs consistent with something else? 


The most common approach we use is to ask whether there is a 
conflict of interest. You can tell, and that is what the test of 
"not inconsistent with" is about. Is there a conflict of interest? 


Me. Js A. Taylor: Your argument fails when you express 
concern that the association may be unnecessarily spending time 
and money in court when we have just had an example given by Mr. 
Renwick of a court proceeding initiated by the association which 
bardly seemed worth while. 


Mr. Fram: I took the opportunity to do a quick search in 
the Ontario statutes for the use of the terminology. 


Me. Renwick: Can we have a copy of that? 





Me. Feam: Certainly. The phcase is used in the Health 
Disciplines Act and in the Judicature Act. 


Mr. J. A. Taylor: It looks like we have some work cut 
out for us. 


Mr Fram: It is also used)jin ithe Municipality of 
Metropolitan Toronto Act, where it deals with each of the bylaws. 
It 1s used in licensing in the Crown Timber Act, in transportation 
and-- 





ihe, 


Mr. Breithaupt: I am glad you asked-- 


Mr. Fram: --the Woodmen's Lien for Wages Act as well as 
in the acts governing each of the regional municipalities. 


Mr. Breithaupt: The weight of authority is brought down 
on us. 


Mr. J. A. Taylor: Maybe we ought to have a statute 
covering all those things. 


Mr. Renwick: Even Aristotle would say that was an 
illegitimate argument. Is the world round or flat? 


Mr. Chairman: It depends on who you ask. Have you 
concluded, Mr. Taylor? I think Mr. Renwick had a comment. 


asm. 


Mr. Renwick: I am sure Mr. Williams will want to get up 
when we get to section 8, but this is the same point. I know Mr. 
Fram is in a position to defend the indefensible--and I respect 
him for it; we have all had to do it on occasion--but the basic 
question is one of onus. It means if someone challenges a 
regulation, he has an immediate onus he has to discharge. He 
cannot just suddenly walk into some court and say, "I think this 
is inconsistent; now get those guys in here to prove it to me." He 
has an obligation to discharge before that onus will shift. 


I cannot conceive that there is an answer to Mr. Taylor's 
point. We are talking about the governing body of an organization 
that is discharging a significant public responsibility. It is an 
organization that is told in a very real way that it must carry 
out those responsibilities, yet we allow it to duck that question 
when it is making up these regulations. It comes in with more 
force in subsection 8(1). But we have very carefully just passed a 
section which says: "For the purpose of carrying out its objects 
the association has the capacity and the powers of a natural 


person. It is for that purpose. 


The objects are an essential ingredient to what we are 
trying to do and both on the case of these regulations, which 
basically will originate with the council, and with the bylaw 
provision in section 8, they should be required to address their 
attention to whether the bylaws or the regulations are consistent 
with the act, the regulations and what their obligations are. 


I am sorry we missed the point in the Architects Act 
yesterday, but that is not irremedial if the argument prevails. 


Mri MacQuarrie: > Mr. Chairman, I find myself.in a rather 
difficult position here. I should be springing very strongly to 
Mr. Fram's support. I realize the term "not inconsistent with" 
appears in a large number of statutes, a number of bylaws and the 
mest .of it. 


I know the use of the double negative is grammatically 
frowned on by some people, including Fowler and the rest, but I 
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was always under the impression that the double negative really 
equalled the positive except when I started to look at this 
question of "not! inconsistent) with eand + consistenGawithu, ale found 
not inconsistent with" had a far broader range of application 
than the words "consistent with." It is a question of whether it 
is advisable in these circumstances to go with the wider range of 
application or narrow it down to the scope that the words 
"consistent with" permit. 


Mr. Fram, I think, has put a good argument as to why it 
should not be narrowed down. Equally, Messrs. Taylor and Renwick 
have come through with very strong arguments to the contrary. 


Mr. Fram: Since it is in large measure a drafting issue, 
per haps-- 


Mr. Breithaupt: After you, Alfonse. 


Mr. Renwick: That is a good solution. Why do we not just 
change it? 


Mr. Tucker: Mr. Chairman, it is a question of whether 
you are going to narrow or widen it. In this particular clause, 
patagraph 6, we are talking about matters of practice and 
procedure. If you use the words "consistent with," I am not sure 
what the consequence is going to be. It encourages challenges to 
cules regarding practice and procedure in this particular 
instance, and "not inconsistent with" certainly gives the 
association a wider range in meeting future problems related to 
practice and procedure, and that is what the paragraph is intended 
to do. The way it is written is what was intended. 


If you want to restrict the ability of the association to 
deal with matters of practice and procedure, then you change the 
language. 


Mrs J. A. Taylor: But if you read the entire section, it 
is very broad. We are dealing only with paragraph 7(1)6-- 


Mr. Tucker: I understand. 





Me.-J. A. Taylor: --which does not detract from the rest 
of it, and probably a lot of the other items might be considered 
practice and procedure as well. 


Mr. Tucker: Mr. Chairman, the problem really is not with 
the act; it is with the cross-ceference to the Statutory Powers 
Procedure Act, You could just as easily take out the ceference to 
the act. 


The problem simply is that mattecs of practice and procedure 
snould be not inconsistent with the Statutory Powers Procedure 
Act; this is all it is saying. There should not be a conflict with 
the Statutory Powecs Procedure Act. 


; [ suppose if the committee is concerned with the language 
‘not inconsistent with," it might try something like, "rules of 
practice and procedure that do not conflict with the Statutory 
Powers Procedure Act.'' That is really all this is saying. 
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Mr. Williams: I would move that as an amendment to 


paragraph /(1)6. 


Mr. Renwick: I think that is an improvement here. 


Mr. Breithaupt: Could we have that amendment to 
paragraph 7(1)6 read fully? 


Mr. Mitchell: So it would be required under this 
act--and what? 


Mr. Chairman: Mr. Williams, would you read the amendment 
as you want to make it, please? 


Mr. Williams: "Respecting matters of practice and 


procedure before committees required under this act, and in lieu 
ao = 


Mr. J. A. Taylor: You do not even need that. 
MonoWikliams »eOhs tyes} yourdo. 
Inter jection. 


Mr.s-Williams: It is the second item in this act that you 
said could be deleted. Now you have got me off track, Jim. 


What were the words you used? 


Mr. Tucker: Delete the words "not inconsistent with this 
act and. 


Moa Williams: > (Under (thistact*=not tin conflict: with this 
act and the Statutory Powers Procedure Act." 


Mr. Renwick: Perhaps the clerk would read it. 


Mr. Chairman: I did not get it; I do not think he did, 
either. 


Mr. Renwick: Perhaps legislative counsel would read it. 


Mr. Tucker: I would suggest that the motion be to delete 
the words "not inconsistent with this act and" in the second and 
third lines and substitute the words "that do not conflict with." 


Mr.-Chairman: Mr. Williams moves that paragraph 7(1)6 be 
amended by deleting the words "not consistent with this act and" 
in the second and third lines and substituting therefor the words 
Bthat do not’ conflict with: "' 


Motion agreed to. 


Mr. Renwick: Could we ask that a similar amendment be 
put in the one we passed yesterday? It would be ridiculous to go 
into the assembly with two-- 


Mr. Chairman: We could recommend that, I am sure. 
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Mr. Mitchell: That is it again. It is paragraph 7(1)6 of 
Bah L22 


Mr. Breithaupt: I do not know if we can change it; we 
have reported that bill back. 
InCerjecttoni yes, weshave. 


Mr. Chairman: We will have to reopen it. 


Mr. JoeASslaylor:(Wetaresnot tchangingeit, sbuttweeare 
going to recommend to the-- 


Inter jections. 
Section 7, as reprinted and amended, agreed to. 
Mr. Chairman: Before we move to section 8, I have had 
the clerk distribute a letter from Stephen Diamond. The letter is 


basically self-explanatory. He is asking for the possible review 
of subsection 11(3) before third reading. I think we can recommend 


that the Attorney General and his staff look at it. 

Mr. MacQuarrie: That was on Bill 122. 

Mr. Chairman: On*®Bi lly i222 Vamesorny. 

It is a letter from Diamond, Fairbairn, Shapiro and 
Steinberg, and it is on behalf ot the renovators council of the 
Toronto Home Builders Association. 

Mr. Fram: You made that change. 
fas lOvasm. 

Mr. MacQuarrie; We made the change. 


Me. Chairman: Yes, we made the change. 





Mes MacQuarrie: Thatisvall iright. 





Me. Breithaupt: If that is the case, perhaps Mr. Fram 
could be asked to reply and that would clear the matter up. 





Mr. Stevenson: Mr, Chairman, could I ask a question 
before we move on from section /? 





Mr. Chairman: Yes, Mr. Stevenson. 








Mr. Stevenson: We moved catnher quickly over a number of 
AS 
paragraphs in section 7. Does the amended paragraph 33 look after 
tne conceras expressed by the technicians and technologists? 





Mr. Renwick: We spoke at some length about that 
particulat item yestércday in celation to the same sort of solution 
by the othec body. It will be interesting to see how those two 
pcivate bills develop and what exactly the cegulation says when it 
is passed with respect to allowing certain acts to be exempt from 
the application. 








Ly 
Mr. MacQuarrie: And classes of groups. 


Mr. Renwick: Yes. 
On section 8: 


Mr: Williams: Mr. Chairman, I think all the members have 
been provided with a paper this morning from the Canadian Society 
of Professional Engineers that synopsizes its main concerns 
expressed in a more formal and broader-based brief than the 
society put before the committee during the hearing stage. 


As a matter of convenience, I would like to introduce each 
of the amendments the group has proposed, for the record, so we 
can have some discussion on these matters. I think they are of 
sufficent merit to warrant some discussion. 


With regard to subsection 8(1), I would like to put an 
amendment for purposes of discussion by the committee. 


Mr. Chairman: Mr. Williams moves that the first part of 
subsection 1 of section 8 be amended to read as follows: 


"The council may pass bylaws relating to the administrative 
and domestic affairs of the association consistent with this act 
and the regulations and, without limiting the generality of the 
foregoing, 


Me. Williams: In speaking to that motion, I think the 
arguments were made by Mr. Fram, Mr. Taylor and Mr. Renwick 
earlier on this other section we have just discussed. Certainly, I 
have heard the arguments on this issue many times before, as a 
number of us have. The last fence that legislative counsel puts 
forward is the fact that this is the continuity that would prevail 
based on what we have in previous legislation. 


Mr. Fram, being forewarned, came forearmed and is prepared 
to list many statutes that contain that double negative. But I 
think I share the views of some of the other members of the 
committee that, while that particular usage may prevail in a very 
prolific fashion throughout all our legislation, there is no 
reason it has to be deemed to be cast in stone. If there is some 
variation that gives greater comfort and clarity to legislation, 
there is no reason we cannot move in another direction. 


For this reason, the concerns that have been expressed by 
the Canadian Society of Professional Engineers should be given 
consideration. I think there is merit in moving away from the 
double negative. 


The most immediate further development was what we did a few 
moments ago with regard to the preceding section in using another 
clause that may be equally acceptable as an alternative. It was 
poeapnnacs "that do not conflict with'' rather than "consistent 
with. 


If we want to provide consistency throughout the act, since 
we have taken that initiative in the preceding section, we should 
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stay with the same verbiage, using ‘'consistent" as a positive 
rather than "not inconsistent" where there is a double negative. 


We could go to the third variation: "that do not conflict 
with.'' If it was the feeling of the committee that we should be 
moving into this new mode, we could resort to this third option as 
the satisfactory alternative. I would like the member for Prince 
Edward-Lennox (Mr. J. A. Taylor) to-- 


Mr. J. A. Taylor: I do not know that the substitution of 
the expression “not in conflict with'' really is appropriate in 
regard to this particular section. If I am not mistaken, we were 
discussing the Statutory Powers Procedure Act in the previous 
section and we were concerned about conflict with that statute. 


We are really talking about the council passing bylaws 
relating to the administration of the domestic affairs of the 
association. The power to do that should be consistent with this 
act. To me, this is different from saying, "not in conflict." I 
guess there is also a negative implication in the word "conflict." 


Mr. Breithaupt: I agree with the member for Prince 
Edward-Lennox s interpretation. I think it would be best to leave 
that other phrase because it particularly refers to the Statutory 
Powers Procedure Act. If we wish to remove the double negative, to 
simply do so-- 


Mr. Williams: In the form of the amendment I put forward. 


Me, Breithaupt: Yes, we could remove the word "not" and 
the syllable "in™ to attend to what we had in mind, if this is the 
approach the committee wants and if it seems to be favourable to 
them. 


Mr. Williams: The member for Prince Edward-Lennox 
touches on a neat point. I can appreciate that in the one instance 
it refers to other legislation outside the body of this particular 
bill, while in the other it is dealing with the operating 
procedures of the act. 


Mc. Chairman: Before we go to the member for Riverdale 
(Mr, Renwick) we should hear from Mc, Fram and our legal counsel. 
They both have something to say. 


Mr. Feam: I have very great difficulties with changing 
the phrasing to "consistent with" in connection with the bylaws. 
An annual conference held by an association has a social aspect to 
it, as all conferences do. Is that "consistent with" this act or 
noc! 


11:20-a.ms 








On most ocdinary domestic affairs, consistency is too high a 
standacd to demand. In terms of the bylaws of an association 
dealing with many internal matters, it is just impossible to 
determine when something that is so different and that has no 
direct connection with the act is consistent. 
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The association has many important features, such as a 
conference which brings the profession together, or providing for 
the dinner on the second day of the conference. To try ana 
determine whether all those minor matters are consistent with the 
act is just too great a demand to put on any organization. That 
would be a terrible mistake. In fact, it would end up with all 
sorts of resources being challenged, and perhaps with bylaws that 
af ultra vires and of no avail in serving any public interest at 
ail, 


I am not sure that "do not conflict" is not a lesser 
standard than "not inconsistent with." "Conflict" is more of a 
surface contradiction whereas "inconsistent" is more of a spirit 
as well as the surface contradiction. 


I really believe this would be a terrible mistake. 


Mr. Chairman: Thank you, Mr. Fram. We will now hear from 
legislative counsel. 


Mr. Tucker: I want to point out to the committee that 
the bylaws are really the residual powers between the bylaws and 
the regulations, and the language "not inconsistent with" makes it 
clear that the power in the bylaws is wider ranging really than 
the power in the regulations. I certainly would not recommend the 
Fanguape dO mot cOnLiict. 


In the previous section, dealing with regulations, I would 
have preferred to leave it as "not inconsistent with." I only 
recommended the ''do not conflict" because it seemed to trouble the 
committee. 


Here, it is a different situation. You do have the residual 
power and, as Mr. Fram said, there will be many minor items that 
will be dealt with and could be challenged. It might very well 
hamper the activities of the association to change that language. 


I strongly recommend that the committee leave the language 
as it is. It clearly indicates that the residual power is in the 
bylaws and that the association has the jurisdiction, the 
authority to deal with its own internal affairs. 


Mr. Chairman: Thank you, counsel. Mr. Renwick? 


Mr. Renwick: I would certainly want to support the 
amendment put forward by Mr. Williams and support the distinction 
which Mr. Taylor and Mr. Breithaupt have made with respect to the 
amendment which we have passed to the Statutory Powers Procedure 
Act. I think the words which were passed in that amendment were 
quite appropriate when we were talking about the Statutory Powers 
Procedure Act. 


I had looked at this matter as a chain of authority, 
starting from the creation of the body, continuing on with the 
principal object and’ the additional objects of the authority 
granted by the assembly, the assertion that "for the purpose of 
Carrying out its objects the association has the capacity and the 
powers of a natural person," then the additional power to pass a 
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lengthy list of regulations which, when passed, would have the 
force of law, as I understand it, in Ontario. Then, as counsel has 
said, the residuary capacity of the council to deal with the 
administrative and domestic affairs of the association. 


I am not really impressed with the argument that it would 
exclude social activities. It certainly would not exclude 
scholarships, bursaries and prizes because that is one of the 
specifics they are permitted to pass bylaws about. 


Mrs. J.cAsclaylornseParagoaphi ol) Zoe isereallyea 
garbage-can paragraph. It says, "regarding such other matters as 
are entailed in carrying on the business of the association and 
are not included in section 7." 


Mr. Renwick: Yes. So what we have is not only the main 
object ot the association but also the additional objects of the 
association. We then have 33 heads of regulatory capacity to make 
laws, which would be laws as I understand it; they would be filed 
under the act as if they were incorporated in the statute. Then we 
have 25 further heads of matters which they can deal with, with 
respect to the administration of their domestic affairs. 


If that chain is correct, and the language of subsection 
8(1) has a reference to the act and to the regulations, I think we 
have an obligation to see what they do is consistent with the act 
and the regulations. 


If it raises a problem of a vacuum in what tney can do, we 
should deal with it specifically by making a provision to so 
provide, but I am not going to be led astray from the principle of 
the problem that underlies this discussion by whether or not the 
council can hold an annual dance for the members of the 
association. That is not the problem. 


The problem is that you have an organization to which we are 
granting significant powers of responsibility in the public 
welfare, and I do not want the provisions of section 8 to allow 
the association, when it is so divided within itself and has a 
history of internal problems as well as a history of 
jurisdictional problems, to be able to go out on a frolic of its 
own at che expense and the cost of other members of the 
association because it is a decision of council, There is no known 
way to construct the council of this organization so it will 
ceflect adequately all of the concerns. 


I am quite content to leave the matter to the discretion of 
individual members. If there is a breach of subsection 8(1), which 
I hope will be amended, then it is up to the individual member to 
take the chance of so saying. But in the history of this 
organization, it seems to me for the governing body to be charged 
with the cesponsibility of saying, when it passes a bylaw, "Is 
this consistent with the act and the regulations?", that is not an 
undue burden to put on anybody. If it is, then they do not have to 
run for the council. It is relatively that simple. 


Mr. Fram: The chain Mr, Renwick was speaking of, and the 
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suggestion that the heads are exclusive, I think is wrong. If the 
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words were changed it would mean that, even within those heads of 
power, banking would have to be consistent with the other acts of 
the association, even though they were domestic matters. Because, 
without limiting the generality of the foregoing, it is now 
intended, as the bill is before you, to confer greater powers 
without limiting the generality. However, when you narrow it down 
to say "may pass bylaws that are consistent with the act and the 
regulations,'' those are words of limitation. 


All the banking powers, the calling of meetings and so on 
are limited to being consistent with the rest of the act. It so 
gelds the power to make bylaws to govern the everyday affairs of 
the association that everything is subject to attack. 


Pls 30 acm: 


You have a self-governing organization of 50,000 members, 
the largest self-governing body in the province. By passing this 
legislation, you are conferring on it the function of governing 
the profession and protecting the public and not giving it the 
trust that it can handle its domestic matters. When those powers 
are given to the law society and to all of the health disciplines, 
it is a very serious thing for you to consider. 


We are talking here about domestic matters. I do not know 
why you are considering taking such a serious action. I wonder 
what acts they now perform that are so devious, or are so serious 
an encroachment on what people can do, that you wish to so limit 
the organization. 


I heard the Canadian Society for Professional Engineers 
brief and asked them about services. I believe what we are really 
talking about is member services and what member services are now 
performed by the Association of Professional Engineers of Ontario 
that should not be performed. 


We have heard from the APEO that there is one service which 
should not be performed, but which they cannot get out of, and 
that is retirement savings plans created before the 1969 
legislation was passed. They cannot ditch them. They do not now 
provide insurance plans. In terms of the placement of students, we 
realize it is essential that those who have gone through the 
public expense of getting the training and education to be 
engineers must also have a chance to get employment so they can 
become members of the association. 


I have not seen anything else in the bylaws that have been 
passed in the last 35 or 40 years of the association that would 
bring that kind of a program to it that you would wish to so limit 
their bylaw-making power. 


If the Ontario Association of Certified Engineering 
Technicians and Technologists becomes a statutory corporation, its 
bylaws will say it can pass bylaws not inconsistent with the act. 
Every business corporation, every corporation--indeed, even a 
nonprofit organization--can pass bylaws that are not inconsistent 
with the act or with the objects of the corporation. To tell the 
professional engineers they cannot, I do not understand why this 
is happening. 
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Mr. Renwick: Perhaps I could respond, if I may, to a 
concern which I have, which I hope addresses the statement that 
Mr. Fram makes and I hope, in a sense, rebuts it. 


There is a provision in paragraph 8(1)19 where we find the 
strange words ''the objects of which are not inconsistent with." It 
is the authority which we would be granting to pass bylaws related 
to administrative and domestic affairs of the association which 
would include the power to have a bylaw "respecting membership of 
the association in other organizations the objects of which are 
not inconsistent with and are complementary to those of the 
association, the payment of annual assessments and provision for 
representatives at meetings." 


I have a list here, which is not exhaustive by any means, 
and obviously some other people have seen it, which names 20 or 30 
organizations. Are we saying to this association, "You can go out 
and join each and every one of these organizations"? Or are we 
saying, "You can select the ones you want to join'' and impose that 
obligation and use funds of the association for those purposes by 
joining certain selected ones? If that is the case, who selects 
them? 


All of the organizations appear to have the word 
"engineering" in their titles. There is the American Society of 
Mechanical Engineers, the Engineering Institute of Canada, the 
Federation of Engineering and Scientific Associations, the 
Institute of Power Engineers, the Canadian Society for Civil 
Engineering, the Association of Polish Engineers in Ontario, the 
Technical Service Council of Canada, etc. It goes on: the 
Institute of Power Engineers, the International Federation of 
Medical and Biological Engineering, the International Federation 
of Professional and Technical Engineers, the Sandford Fleming 
Foundation, the Society of Photographic Scientists and Engineers. 


I do not know what we are saying. Is that a domestic matter? 
Is it a matter on which no member of the association could raise a 
question with respect to the propriety of carrying that out? Or is 
the member going to be limited in an organization as diverse and 
as divisive as this organization has been in its internal affairs? 
Are we going to be able to say, "You can always change the council 
at an annual meeting." Is that the residual situation we are going 
to provide for a member? 


If so, we might as well forget this method of establishing 
membership associations for self-government purposes. 


Mr. Fram: The council is elected by the members. There 
are lay members appointed by the Lieutenant Governor in Council. 
We have to assume that the Association of Professional Engineers 
of Ontario exists in a society, In terms of keeping abreast of 
what is going on in engineering, both in Ontario and elsewhere, it 
must be a member; it must be able to participate. This is a world 
Situation in which engineers are competing in society. 


To say that a particular membec should be able to attack the 
association in its wisdom orc Lack of it in joining an organization 
that may have to do with some work in standards development and 
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otherwise may have nothing to do with the association but is 
developing standards in a certain branch in which the association, 
in developing its own standards, is interested in participating, 
is something that I think should be left to the council of that 
association. 


I do not believe we should be putting restrictions on which 
organizations an association belongs to, and I do not see why an 
association should not join an organization simply because that 
organization has some implication for a particular member. For 
example, if he does not like Polish engineers, but Polish 
engineers are developing a set of standards or rules, why should 
not the association belong to it? 


If the Pope were to set up an international committee to 
study engineering standards and a group of Orangemen who were 
engineers did not want the association to belong to that, but it 
was developing professional engineering standards for the world, I 
do not see why the council should not be able to decide to do that. 


Mr. J. A. Taylor: You are reaching now. 


Mr. Fram: We are dealing here with a council that is 
elected, that includes lay representatives. Either you have 
confidence in them to govern professional engineering in Ontario 
or you do not have confidence, in which case you should not be 
passing a Protessional Engineers Act. . 


Inter jection. 


Mr. Chairman: Excuse me, Mr. Taylor. Mr. Williams is 
first and then we will come right back. 


11:40 a.m. 


Mr. Williams: Somehow in Mr. Renwick's own ingenious way 
he kind of pulled it forward into the next amendment, which has 
yet to be tabled, and discussed the subject matter on what I was 
going to put forward. 


Mr.-Renwick: Sorry. I did not mean to. 


Mr. Williams: I am sure we will go over this again when 
we come to that next amendment, as I would be proposing. 


Coming back to the amendment on the table and subsection 
8(1), I think Mr. Fram feels very strongly about this issue; 
however, I think the more he makes a point of it, he may be losing 
a bit of ground on it. I do not know. I understand what he is 
saying, and I respect the concerns that have been expressed. 


As -leSayi, vous. notathe wfirsct, time this, legal idebate has 
gone on as to interpretation of the double negative versus the 
advantage of the one positive statement. However, I fail to be 
convinced--let me put it that way--that the intent and purpose of 
the section would be somehow impaired or diluted by moving from 
the double negative to the positive. 
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While it deals with domestic affairs and administrative 
activities of the council and its membership, I am hard pressed to 
understand how they could be prejudiced by moving to the 
consistency aspect of it rather than the inconsistency. 


Notwithstanding what the council has expressed in the way of 
a concern, I really feel no harm will be done and that it does 
provide a measure of clarity to the legislation that is not 
currently in the existing wording. I would certainly stand by the 
amendment as being one that has some merit. 


Mr. J._ A. Taylor: Apropos™oi) what Mre Fr am and Mr. 
Renwick said, I want to redirect the committee's attention back to 
subsection yess which expresses the principal object of the 
association; that is, “in order that the public interest may be 
served and protected." 


It disturbs me, in terms of the arguments advanced about 
whether or not you can hold a dance. I think we may be straying in 
some of our examples from the principal object of the legislation, 
which is to ensure Chat the public interest is served and 
protected. From what I have heard in terms of whether it is a 
meeting convened by the Pope or by the Society of Ukrainian 
Engineers and Associates in Canada, I do not think we should lose 
sight of the principal object. 


Mr. Mitchell: I am sitting here somewhat puzzled, Mr. 
Chairman. Maybe this is an instance where we have too many lawyers 
on the committee. I am finding a great degree of difficulty 
following the arguments ot "consistent" or "not consistent with." 


Frankly, I still do not have an explanation of why it has to 
be changed from what it is. It seems to me we have spent about an 
hour arguing this very thing. If someone could give us a simple 
explanation and get off the business of the Orange Lodge--as I 
say, I have a feeling maybe the lawyers are creating more 
confusion here this morning. 


Mr. Chairman: Mr. Mitchell, it there were a simple 
explanation, we would have been through with this a long time ago. 


Mr. Mitchell: I wish they would get to the point. 
Me. Chairman: I understand. Mc. Fram, you have a point. 
Mr. Fram: I think Mr. Smith, on behalf of the 
Association of Professional Engineers of Ontario, would like to 
Say something to this matter, 
Mr. Chairman: With the agreement of the committee, I 


certainly agree. Mr. Smith, please, We may get that clarification 
for you, Mr. Mitchell. 








Mc. Mitchell: I am going to listen, believe me. 


Me. Chaicman: With the agreement of the committee, I 
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ectainly agree. Mc. Smith, please. We may get that clarification 
for “you, Mr. Mitchell. 
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Mr. Mitchell: I am going to listen, believe me. 


Mr. Smith: It is not a simple matter of just changing. 
It is introductory language. If the rules ot the establishment of 
this act had been that the bylaw-making power of the association 
had to be consistent, then at the very least we would have 
addressed the various subject matters that:are encompassed within 
the bylaw-making power. 


I would address this to Mr. Renwick. I am putting myself in 
the position of being counsel to the APEO and being asked down the 
road whether it has power to pass a bylaw. I look at paragraph 14, 
"respecting management of the property of the association. The 
question of the property of the association is not addressed in 


the act and I have to say that a bylaw is consistent with 
something that is not referred to. You can go through all enese-— 


Mr. Renwick: Since you addressed me, I thought the point 
Mr. Taylor made just recently answered that. I am LOOK ing eat 
subsection 2(3), the principal object. 


Mrw=Smith:- Yes: 


Mr. Renwick: I may have missed something, but that 
states, and I think it is so important that perhaps we should read 
it: "The principal object of the association is to regulate the 
practice of professional engineering and to govern its members, 
holders of certificates of authorization, holders of temporary 
licences and holders of limited licences in accordance with this 
act, the regulations and the bylaws in order that the public 
interest may be served and protected." 


If you, sir, have the power to pass bylaws consistent with 
the act ana the regulations for a purpose "respecting management 
of the property of the association," I do not see how that poses a 
legal problem in regard to the point you make. I would be as 
concerned as you if subsection 2(3) did not contain the word 
"bylaws." 


Mr. Smith: It is circular when you are relying on the 
object as referring to the bylaws. I still have difficulty in 
saying something is consistent with respect Co property when 
property is nowhere addressed in the act. How can you make the 
argument that it is consistent? 


Mr. Breithaupt: You can make the argument because at 
says the council may pass bylaws and "without limiting the 
generality of the foregoing,’ paragraph 14, "respecting management 


of the property of the association." So if we use your example, 
you have the power to pass bylaws to do that-- 


Mr. Smith: Consistent with the act dealing with-- 


Mr. Breithaupt; You have the power to pass bylaws to do 
that, and it says so in the act. 


Mr. Smith: With the greatest respect, the introductory 
language says we have the power to pass bylaws that are consistent 
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with the act dealing with property. How do I establish the 
consistency with the act with regard to property? 


Mr. Breithaupt: The consistency of the act comes from 
the power to pass the bylaws in the first place, which is in the 
act’. 


Mr. Smith: I am afraid I am not persuaded by that 
argument. You are saying because I have power to pass bylaws with 
regard to property, I can pass any bylaw? 


Mr. Breithaupt: The act says so’ with respect to, to take 
that item, the management of the property of the association. 


Mr. Smith: Regardless of whether it is consistent with 
the act? 


Pea0Ra las 


Mr. Renwick: Mr. Chairman, on a point of order: this is 
the sort of argument we should have over lunch, a drink or 
something. If you refer to subsection 50(1), I believe that covers 
EE: 


"The Corporations Act does not apply in respect of the 
association except for the following sections of that act which 
shall apply with necessary modifications in respect of the 
association: 


"8, Section 276 (which relates to the holding of land)." 


Now I do not happen to know what section 276 says, but it 
relates to the holding of land and I take it that would concern 
the management ot the property of the corporation. 


Mr. Breithaupt: Although property could be personal. 





Me. Renwick: It is also continued as a corporation 
without share capital-=- 


Mr. Smith: Mr. Renwick, I appreciate the deficiencies in 
my argument when I am called upon at the last moment. We have 
spent some two years in developing a system of bylaws based on a 
format which has been accepted in the Ontario Legislature for 
yeacs, and all of a sudden we are going to change one word. If the 
ground cules had been on that basis, I am sure we could have tried 
co accommodate the committee in arriving at something that was 
workable, 


{ can only suppoct Mr. Fram. Either this association is a 
self-governing body or the Legislature is going to dictate in 
which way and in great detail what it may do. If that is the 
approach that is to be taken to the largest governing body in this 
province, and possibly the world, that is fine. But we have not 
adaressed the minute details of the internal government of this 
association so it can be said with confidence in every case they 
ace consistent with each and evecy other provision of the act. 
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That is a task, with respect, I think is going to take some 
considerable length of time. 


Mr. Breithaupt: So you are informing us that if you had 
been faced with this greater particularization, you might well 
have reconsidered certain words in these 24 specific areas rather 
than relying on them in general because of the protection of the 
phrase "not inconsistent with." 


Moe *Smith: ob Thats is *quitescorrect. 


Mr. Fram: I think, unconsciously perhaps, when Mr. 
Breithaupt was reading the list, he was omitting the words ‘that 
may become words of limitation." He was reading it as, "The 
council may pass bylaws regarding administration and domestic 
affairs and without limiting the generality of the foregoing." 


The words "not inconsistent with this act and the 
regulations" are intended to remind the association of its objects 
and of the purpose of the statute, so it may think about conflicts 
that may arise between what it is doing in terms of its domestic 
affairs and its obligation to fulfil its object. That is really 
what they are there for, to remind the association to make sure 
what it is doing is within the purpose of this act and the 
regulations and turn that into a narrowing, so each of these has 
to be determined by a test of consistency. 


I think that is a very difficult task for any organization 
and that is why the words "not inconsistent with'' have been used 
to remind people in all the other statutes. It may be better 
simply to take out the words "not inconsistent with this act and 
the regulations," which indeed are implicit, and simply say the 
association can pass bylaws to deal with administrative and 
domestic affairs "without limiting the generality of the 
foregoing" and give a list, or limit them to what isean theslise, 
because that probably would be adequate by itself, and leave out 
the basket phrase "without limiting the generality of the 
foregoing." 


Putting in the test of consistency would be enough to 
severely limit and subject every bylaw to potential attack by 
Someone. In that attack, in bringing it to a court on the basis of 
ultra vires, the onus in every case would be cast on the 
association to prove there was consistency with each and every 
provision of the act and the regulations. That is a terrible task. 


Mr. Chairman: Thank you, Mr. Fram. Legislative counsel 
has a comment. 


Mr. Tucker: I just wanted to support what Mr. Fram is 
saying, Mc. Chairman. I think it is a correct principle of 
statutory interpretation that if the committee took out the words 
"not inconsistent with this act and the regulations" the act would 
be interpreted in that manner. If a bylaw is read, ittwill;havesto 
be read against what is in the regulations. 


Mr. Breithaupt: It would be interpreted narrowly. 
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Mr. Tucker: It would be interpreted not necessarily 
narrowly. What I am saying is that it would be interpreted as 
though those words were there anyway. Those words are really put 
in, from a drafting point of view, as a reminder to the 
association. You get the same effect by simply deleting them. 


Mr. MacQuarrie: I have one question of counsel for the 
association. What other specific powers would the association want 
in addition to those set out in section 8, where it goes into some 
detail in listing what sort of bylaws the council may pass? It 
seems to be really quite an exhaustive list. 


Does the council have any bylaws that do not tall within the 
framework? These are bylaws that are specifically allowed to pass 
by the legislation. 


Mr. Breithaupt: But they have not had to consider this 
until now. 


Mr. MacQuarrie: No, but I just wonder. They certainly 
have a bylaw prescribing the seal and other insignia. I wonder 
whether there are any bylaws except in addition to the bylaws that 
are provided for in the 25 items under section 8. How badly are 
you being prejudiced by-- 


Mr. Smith: Mr. MacQuarrie, I think the simple answer is 
we have put down what we were able to think of. Then we put in a 
basket clause to cover the ones that are inevitably overlooked. I 
do not think that at any given point you can ever say with your 
dand on your heart that you have an exhaustive list. If there is 
not, hence the rationale for a basket clause is to cover those 
things that no one even contemplated. 


I think we can say we have made a diligent effort at 
covering the subject matter that we wanted, but we recognize that 
probably is going to be deficient, based on changing circumstances. 


Mr. J. A. Taylor: I have just a comment, Mr. Chairman. 
Included in section 2 is the subsection stating, "For the purposes 
of carrying out its objects, the association has the capacity and 
the powers of a natural person.’ That must add something as well. 


There seems to be an assumption, Mr. Fram, that if the 
powers are not specifically expressed, they do not exist. I am 
Suggesting they may exist if the association has the powers of a 
natural person, You have the supplementation of those as well 
detailed in certain of the sections. 


Mr. Tucker: Mr. Chairman, the result you get is that the 
detailing becomes a Limitation. 
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Me. J. A. Taylor: Then are you suggesting you do not 
need the powers of a natural person? It it does not add anything, 
let us take it out. 


Mr. Tucker: I am saying it may be the other way around, 


Peco eA 
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You could do away with all the numbered clauses and the power to 
pass bylaws dealing with domestic and internal matters is 
sufficient. There are those on the other side of the case who say 
they have doubts about it and so you get those clauses. The 
argument goes on until there is a basket clause at the end. 


The problem is that everything added becomes a limitation. 
It is very carefully set out so the limitation is not harmful. 
What I think Mr. Fram and Mr. Smith are telling you, and I agree 
with them, is you are imposing a further limitation on the 
association by changing those lead-in words to the extent the 
association nay tindeiteditlicult: tofoperate. 


Mr. Mitchell: Mr. Chairman, we have been on this 
question of consistency or inconsistency or whatever for quite 
some period of time. I have heard a variety of arguments as to why 
it should be changed ana why it should not be changed, but I 
suggest the question we now have is with regard to whether we 
approve the motion. I would move that the question be now put. 


Mr. Chairman: Could we just back up for just a second or 
two? I have a question from the member for Durham York (Mr . 
Stevenson) and it has been indicated to the chair that the 
Canadian Society for Protessional Engineers would like to make a 
comment. In the light of the fact we have had one group, it would 
only be fair to hear what they have to say before we put the 
question. Would the committee agree to that? 


Mr. Breithaupt: Perhaps Mr. Mitchell would just withdraw 
his matter for the moment since it is otherwise not debatable. We 
should hear the views of the other side. 


Mr. Mitchell: Okay, I am sorry. I just wanted to clarity 
that. 


Mr. Stevenson: I am in a position something like that of 
the member for Carleton (Mr. Mitchell). Not being of legal 
background, I find some of these arguments somewhat confusing. I 
have some sympathy with some of the views that have been expressed 
by the member for Prince Edward-Lennox (Mra AS Taylor) and 
others in narrowing the powers of the organization. 


In this job as politicians, we have to work with the legal 
profession so much. Certainly that is one profession that could 
use some redefinition when it comes to public interest and so on. 
We can see the effects of a self-governing body that has no 
competition and is really no threat to itsitexistence:. 


However, I am really quite concerned that we have spent many 
years really developing a piece of legislation and a lot of recent 
meetings and so on and now we are coming to make a change that 
appears, at least from a sort of layman's approach, to be a-fairly 
significant change. That gives me some concern that we are going 
to pass this fairly quickly. 


Maybe the lawyers understand the full significance of this 
change and how it relates to other parts of the bill and so on, 
but it is certainly not all that clear to me. I guess I have some 
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concern that we are going to walk into something fairly quickly 
that could have some major effects on the bill and on the actions 
of this organization. It it is as significant as in my impression 
it appears to be, I think it may warrant a little harder look than 
we are giving it right at the moment. 


At this point, I have not heard enough reasons for making 
the change trom the way I understand the situation. 


Mr. Chairman: I think we should move on to the Canadian 
Society tor Professional Engineers. We will hear from them and 
then we can decide whether we want to deal with the motion or 
whether we want to stand it down until this afternoon or whatever 
the committee desires to do. 


Gentlemen, please. 


Mr. Akhtar: Mr. Chairman and members of the committee, 
thank you for giving me this opportunity to speak. 


We are impressed by the Legislature's concern, which should 
be the concern ot the Legislature when they are delegating the 
power, to make sure those powers are for the purpose for which the 
organization has been created. Otherwise there is no purpose and 
there is no limit to that. 


I want to explain the emphasis on restriction that has been 
unduly created here. What we are all looking for as members of 
this: organization’ ws direction-.9d hh Ss) ari mattermot. policy, 
theretore, that a sense of direction should be given to the 
council and to the members, not a restriction. When you use the 
words "not inconsistent with," they lead to great ambiguity. It 
causes divisiveness. It does not give a sense of direction. I can 
appreciate a certain viewpoint that says it places undue 
restriction. What we are begging for here is direction. 


If the words "not inconsistent with" place undue 
restriction, I submit the committee may consider the use of the 
words Mr. Fram said, that it will "reflect" the regulations and 
the act or be "in accordance with" the regulations and the act. 
You may like to consider these alternatives, They give a sense of 
direction and at the same time do not place undue restriction, but 
you are the best judge. 


Mc. Williams: I gather you are suggesting another set of 
words that would be used in place of “not inconsistent with." As I 
understood your comments, you are suggesting the words, 
“administrative and domestic affairs of the association, which 
reflect the objectives of this act and the regulations and, 
without limiting the generality of tne foregoing." Is that what 
you are saying? 


F Me. Akhtar: Or “are in accordance with." Whichever you 
feel comtortable with. 

The main thing I would emphasize is we are all looking for 
dicection. I think when you are giving enormous power, we 
appreciate that regulatory power and we are nappy to accept those 
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restrictions, because it is a monopolistic power. We are grateful 
for that and we want to live up to the expectation of carrying out 
those things. Anyway, it is rated om the sense of direction, not 
restriction. 


Mr. Chairman: With that, I think we have spent a lot of 
time on Mr. Williams' motion. We have discussed it in depth. 


Mr. Stevenson: Could we have some comment on the phrase 
"in accordance with," or something like that, from Mr. Fram? 


Mr. Fram: The difficulty is that, while not intended as 
a restriction, "in accordance with" or "reflecting" the act are 
again terms of restriction. If you are dealing with a banking 
power, how do you retlect or make it in accordance with the rest 
of the act when these provisions in fact deal with the banking 
power ? 


I think "not inconsistent with," which is a formula of 
general use throughout the statutes of Ontario, is indeed what 
they want. They do not want the bylaws to conflict with the basic 
objects of the association. As a triggering mechanism, that is 
what it is intended to do. It has been used with some success {for 
hundreds of years to ao this, and I do not think we can improve on 
Li. 
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Mr. Tucker: I think Mr. Fram has expressed it fairly 
well, to say “in accordance with" is a term of restriction. It has 
the same problems inherent in it as the term "consistent" would. 
That is what 1tereallytis.1t) istito say, jnot inconsistent Wheh. 
It is not simply a failure of grammer. It is a formula. It is a 
use of language to indicate what is wanted in the interpretation 
of the legislation. The intention is that be the residual power, 
that it be wide and that it be limited only to that extent and no 
further. That is why it is used not only there, but in the other 
clauses. 


As I mentioned, I would have preferred that paragraph 7(1)6 
remain as it was. I respect the committee's intentions and its 
judgement, but if we ace simply discussing the use of the words, 
the formula "not inconsistent with this act and the Statutory 
Powers Procedure Act" is a more accurate reflection of what should 
have been in the bill. I do not think any harm has been done by 
changing the language in that particular case. 


In this particular case, either the words "not inconsistent 
with this act and the regulations" are removed entirely and you 
rely on statutory interpretation to get the same result, or I 
suggest the words should remain in as they are because that is 
exactly what is intended. That is why the language is used so 
often in other statutes. The intention is to indicate this is 
where the residual power is. To use other words, "in accordance 
with," or any other formula is actually a severe restriction. 


I do not want to become involved in whether there are 
various factions within the organization and what their problems 
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might be. I am simply looking at it from the point of view of a 
lawyer and a draftsman. The original intent is to give the 
association all the powers of a natural person, to put some 
limitations on it, and to divide the authority to govern its 
aftairs between regulations and bylaws. The regulations and bylaws 
are really the same thing. It is two different words saying the 
same thing. 


The terms are used to distinguish between the two and the 
main purpose of the distinguishing is so those things that should 
be carefully looked at are put into the regulations section. Those 
are the ones government wants to look at before they are passed by 
the association. The minister wants to have some say in them. 
Those that are more clearly of a purely internal, domestic nature 
are left without that control and are called bylaws. 


Those are the ones that should be left and always have been 
left in the past. The theory has always been those should be left 
to the organization, to the elected council, to run its own 
internal affairs. To limit them by changing the language may make 
the scheme inoperative. That is the risk the committee runs. 


Mr. Williams: As the one who introduced the amendment, I 
indicated I wanted to do so for the very purpose of coming to 
grips with this issue. The changing of a couple of words may seem 
trite, but it may have a great deal of importance, as has been 
brought out in the discussion here this morning. 


I have made some arguments suggesting that moving away from 
the double negative to the other would not impair or otherwise 
prejudice any interested parties who would be governed ana 
controlled by this legislation. On the other hand, I have to 
concede there are persuasive arguments. Putting aside Mr. Fram's 
examples, which I think were the best to be used, I think he made 
a persuasive argument, as did legislative counsel. 


I have certainly weighed all the legal arguments. By the 
same token, I think the concerns that have been expressed about 
ensuring that the bylaws dealing with administrative and domestic 
affaircs will reflect the objectives of the regulations and the 
statute will in turn not be impaired by staying with the double 
negative, I take it that provides an element of flexibility. 


The onus aspect of it does concern me, I must admit. By 
providing that element of flexibility, however, I think it is 
somewhat imperative that 4 practical measure of flexibility is 
cetained in the legislation to ensure thece will not be a 
straitjacketing by the narcow definition of provisions within the 
section. 


As I say, while having put the amendment, because I think it 
needed to be debated fully, [I am inclined towards the cetention ot 
the double negative. I think it serves a useful purpose. 


Mc. J. A. Tayloc: Ace you withdrawing your motion? 


=xs 
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Williams: No, I am not. I wanted the motion lett on 
the table; I think it shoula be votea on. But I felt that without 
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the full debate having taken place, doubts would remain in some 
people's minds, including some of us here. I feel that a reasoned 
argument has been made tor the double negative. On balance, I 
think it will make the act work better and will not, as far as I 
can see, prejudice any interested groups or parties that would be 
governed by the legislation. 


Mr. Breithaupt: Might I ask the chairman it there is a 
government view or ministry view on this? Mr. Fram has certainly 
brought forward a variety of arguments. Mr. MacQuarrie, sitting in 
as parliamentary assistant, is somewhat torn, I presume, between 
his own views and his responsibility while sitting in as the 
conductor of the legislation. 


I recognize the professional acts brought forward are done 
through the function of the Attorney General's office, even though 
they are not, in the traditional sense, government bills with a 
certain party commitment or a necessity for cracking the whip on 
occasion. 


Is there a considered view or is it our place that this 
particular theme is to be dealt with by the committee, without 
benefit of the ministry's direction? I was going to say benefit of 
clergy, but that perhaps is not the phrase. 


Mine MacOuarcieswliei could express the ministry's view, 
at the same time holding my own in restraint, it has been BuLly 
stated by Mr. Fram in his comments. He mentioned that this was not 
a government bill in the usual sense. It is really a nonpartisan 
matter. We are here to get the best piece of legislation 
applicable to a self-governing profession that we can. 


I think in that sense there is no witness, or any of that 
sort of thing, no specific government direction, but Mr. Fram has 
literally spent years on this subject matter. He has expressed the 
ministry's point of view. 


2: Z20ep sm. 


Mr. Williams: Mr. Taylor asked me if I wanted to 
withdraw the motion. As I say, I have now been satisfied. After 
having listened to all the arguments, I would be prepared to 
withdraw the motion. Someone else may, in turn, want to retable 
it. I do not know if others feel that strongly about it. 


Mr. J. A. Taylor: If you are withdrawing your motion, 
then I> would move an amendment to delete the words "not 
inconsistent with this act and the regulations." 


Mr. Williams: All right, but just to conclude ny 
remarks, 1 still will be introducing the other suggested 
amendments you have before you that also contain 4thisvelause--=not 
to debate it again, but to debate the other aspects oOLeche 
amendment that this clause might also be in. 


I will withdraw the amendment I have on this at the moment. 
It has been thoroughly debated and aired, and Mr. Taylor is coming 
up with a suggested alternative. 
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Mr. Chairman: Mr. J. A. Taylor moves that the words "not 
inconsistent with this act and the regulations" be deleted where 
they appear in subsection 8(1) so that the subsection would now 
read, "The council may pass bylaws relating to the administrative 
and domestic atfairs of the association and, without limiting the 
generality of the foregoing." 


Mr. Renwick: I move an amendment to Mr. Taylor's 
amendment. Rather than go through the gobbledegook ot it, the 
clause woulda read: "For the purpose of carrying out its objects, 
the council may pass bylaws relating to the administrative and 
domestic affairs of the association, including," and then it would 
earrysons 


Mr. Breithaupt: Mr. Chairman, I suggest that this 
amendment so changes the wording Mr. Taylor has suggested that it 
might be better to deal with the two of them separately. 


Mr. Renwick: I did not intend to. I accept Mr. Taylor's 
amendment. 


Mr. Breithaupt: So that removal of those words would be 
accepted? Okay. I did not quite hear the way you phrased it. 

Me. Renwick: I wanted to do two other things: add the 
introductory phrase and delete the phrase "without limiting the 
generality of the foregoing." I just did not want to get stuck 


with some rule of practice that says that if the amendment 
Carries, the section carries, or whatever that-- 


Mr. Breithaupt: No. Usually in the committee stage if 
one item or a second item is referred to, we have attempted to 
deal with them thoroughly without-- 


Mr. Renwick: All right. I am quite happy to separate 
them. I withdraw my subamendment. 


Me. Chairman: Thank you, Mr. Renwick. 


Mr. Renwick: Mr. Taylor's amendment is not inconsistent 
with the bill. 


Mr. Chnaicman: Is there any further discussion on Mr. 
taint LS eed Ls 
Taylor’ s amendment? 


Mr. Breithaupt: Perhaps we could just be certain of 
this, All this does, then, is to cemove the phrase "not 
inconsistent with this act and the cegulations.”" 


Mr. J. A. Taylors"That7i1se right 





Mr. Breithaupt: The result, as I understand it from 
legislative counsel, will be to leave the meaning of the section 
exactly as it would be if we left the words in. 





Mr. Tucker: That, I believe, is correct, although I must 
say I would recommend that you not do it. 


Se: 
Meow. AS Payor Wwe will not débate ‘that.’ 1t wouldjmake 
me more comfortable it I had to debate having it out. 


Mr. Hodgson: You are not replacing the word 
"inconsistent with "consistent"? 


Mr. J. As “laylor: No. ‘werare taking 1t out: 


Mr. Chairman: Does anyone have anything further to aaa 
[Toy ee Se ° 5 . . 
to Mr. Taylor's amendment? Does the committee wish to deal with it? 


Mr. Williams: I was initially enamoured of that option, 
but I really feel the lesser of two evils is to retain the double 
negative and add some measure of protection to it. 


Mr. J. A. Taylor: You have really come around. 


Mr. Williams: Yes, I have. It has been a good debate. I 
really have come around; I must admit it. 


Mr. Chairman: Gentlemen, legislative counsel would like 
to say something betore we proceed. 


Mr. Tucker: As I mentioned, I feel those words are put 
in there not because they change the law but because they are a 
direction to the association in passing its bylaws. They serve a 
useful function sitting there, and it is for this reason that lI 
said I would recommend that the words be retained rather than 
removed. I think the legal ettect is the same, but the direction 
to the association is useful. 


Mr. Williams: I think that is what the society of 
professional engineers, in a sense, was looking for. 


Mr. Breithaupt: Perhaps Mr. Fram has a comment. 


Mr. Fram: I agree with legislative counsel. With respect 
to keeping the objectives of the Canadian Society for Protessional 
Engineers that bylaws not provide for new services, etc., and a 
service function to the association, the reminder of those words 
will be of assistance. Their deletion probably does not have any 
legal effect but it deletes the ceminder, and I think that would 
be contrary to the purpose of CSPE, which is quite properly to 
keep the association from member-only services, which are the 
objective of that association. 


Mr. Williams: I think Mr. Fram said it, and I will say 
it in another way. I really think it does address the concern 
expressed by the spokesmen for (inaudible). They were concerned 
about ensuring that the powers being given under this section 
would reflect the objectives of the regulations and of the 
association; and while they are not happy with the double negative 
approach, I think it has been explained away. 


Taking this clause out does not ensure that there will be 
some adherence to the objectives, and there could be a straying 
afield without anyone being subject to reprimand for doing so. SO 
I think it should remain. 
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Mr. Renwick: In the light of Mr. Fram's comments and of 
my concern about what we are doing, I do now want to propose the 
subamendment. 


Mr. Chairman: Mr. Renwick moves that, in addition to 
deleting the words "not inconsistent with this act and the 
regulations,' the words "for the purpose of carrying out its 
objects'' be inserted at the beginning of the section, so that the 
section woulda read: 





"For the purpose of carrying out its objects, the council 
may pass bylaws relating to the administrative and domestic 
aftairs of the association and, without limiting the generality of 
the foregoing." 


Mr. Renwick: If I may speak very briefly to this 
question, tinally, thanks to Mr. Fram, we have put our finger on 
the real problem, and that is this question of public interest, 
which the act involves, and members' services, which the act does 
not involve, or which are at least a very minor part of it. 


I do think the words "not inconsistent with this act and the 
regulations" did not focus attention on that problem but led to 
the lengthy debate we have had. Since the corporation has very 
clear objects, and since for the purpose of carrying out its 
objects it has the capacities and powers of a natural person and, 
in addition, the powers of a corporation under the Interpretation 
Act, it is an important qualification to add the words "for the 
purpose of carrying out its objects" to make certain the council, 
when it is looking at a bylaw, must direct its attention to the 
objects of the corporation and to the substantive provisions of 
section 2 of the bill. 


For those reasons I would like to-- 


Mr. Williams: Mr. Chairman, may we have time over the 
lunch hour to reflect on these two substantive amendments? Would 
this not be an appropriate time to break and reflect on these two 
amendments over the Lunch hour, then come back and deal with them? 


Me. Chairman: It is an important issue. It is that time 
in the afternoon, Mc, Renwick, and we will adjourn until two 
o'clock and deal with this issue then. 











The committee cecessed at 12:30 p.m. 
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PROFESSIONAL ENGINEERS ACT 
(continued) 


Resuming consideration of Bill 123, An Act to revise the 
Professional Engineers Act. 


Me.-Chairman: Before going to lunch, we were discussing 

SRR O aS St ae Sy ae ‘ - . ° 
Mr. Renwick’s Subamenament. Is there any further discussion on the 
subamenament? 


Mr. Renwick: Mr. Chairman, I understand that during the 
luncheon recess some progress has been made. I do not know how you 
want to proceed, but I understand Mr. Fram has a suggestion that 
he or Mr. Williams might be prepared to put on the table. 


Mr.-Williams: Mr. Chairman, that is true, but we have a 
procedural difficulty in that it appears one of the ways of 
dealing with some of the fundamental issues under debate here 
would be to go back to a section that has already been carried. We 
would have to have the unanimous consent of the committee member s 
to reopen discussion on section 2 of the bill, with some suggested 
additional clauses to be added. 


Agreed to. 

On seetion 2: 

Mr. Williams: If the members would turn back to section 
2, the proposed additional numbered subsections following the 
existing ones--this would be under subsection 2(4). i) 2uess.. Us 
Phaticorrect ff Mri./Fram? 


Mr. Fram: It is subsection 2(6). 


Mr. Williams: There is subsection 2(4) and numbers 1 to 


Mr. Fram :iNo. 


Mr. Williams: I am sorry; there would be subsection 
2(6). Right. It is suggested that there be a new subsection 2(6). 


Mr.-CGhairman: Mr. Williams moves that subsection 2(6) be 
added to the-act, ‘as follows: 


"Tt ig not within the power of the association to provide a 
service tor its members that is not related to the carrying on of 
the object of the association." 
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Complementary to that, a subsection 2(7) would be added, as 
follows: 


"Subsection 6 does not apply in respect of a service that is 
ne Baars by the association immediately before the coming into 
orce of thissact v7 


Mr. Breithaupt: I do not know why you would have put it 
there. You have a list that sets out five objects and then a 
general statement. Would it not be better to have that general 
statement as subsection 5 and then renumber the "natural person" 
phrase as subsection 6? I think it would make a lot more drafting 


sense. 


Mr. Renwick: The "natural person" one should technically 
come at the end. 


Mr. Fram: I defer to my legislative counsel. 

Mr. Tucker * "Yes, "Meer Chairman’ Thatsissas2ood, spractical 
suggestion. I simply put them as subsections 6 and 7 because it is 
mechanically more convenient, but logically it does come before 
the existing subsection 5. 


Mr. Chairman: Fine. Then the committee agrees to accept 
Mr. Breithaupt’s proposal. Agreed? 


Mes Sis AS STaylors It) as gustia mattersof aqnumber; sthact 
Teall, 


Mr. Tucker: Mr. Chairman, I would just change those 
numbers to clatises 4(a) and) 4(b)..) that rs all: 


Mr. Williams: Subsection 5 becomes subsection 7. 
Mr. Renwick: And we insert subsection 6. 


Me .-Breithaupt: Why not insert those as subsections 6 
and 7 rather than as additions to the list under subsection 4? 


Mr. Mitchell: It was suggested that under subsection 4 
you have clauses 4(a) and 4(b). Is that correct? 


Mr. Williams: No. 
Mr. Mitchell: I am going from the legislative counsel. 


Mr. Renwick: We are adding a new subsection 5, a new 
subsection 6 and renumbering subsection 5 as subsection 7. 


Mr. Williams: Right. 


Mr. -Chaicman: Agreed. Is there any further discussion on 
Mr. Williams's motion? 


Me. Williams: No, other than to say this seems to be the 
simplest and most practical way ot adaressing a number ot the 
pcoblems the aifferent factions and interest groups have had with 
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regard to the matter. If that is the most practical way of 
resolving those problems and bringing about an accord on the 
matter, then I suggest we seriously consider those amendments. 


2:20 p.m. 


Mr. Chairman: I am just about ready to call the motion, 
but I am intormed Mr. Smith has a word or two to add before we 
take the vote. 


Mr. Smith: Thank you, Mr. Chairman. There is one aspect 
not raised this morning that I think is germane to this question; 
that is, no bylaw under the proposed bill is effective until it is 
confirmed by the members. In our consideration thVvsemorning, Chat 
point has not been mentioned. 


It is not a question of council merely passing a bylaw and 
it becoming law. It must be submitted to the membership and 
confirmed by a majority by a letter ballot. 


The proposed change constitutes a statutory prohibition 
against the association. It does not matter what the wishes of the 
members are, or the availability of any other body to provide the 
service. If this amendment is passed, the Association of 
Professional Engineers of Ontario is unable to perform the 
service. The Canadian Society for Professional Engineers at the 
moment is a viable organization, I think. 


It seems to me that to shackle the association, even though 
at the public hearings it announced quite clearly it was not its 
intention to provide member services, by providing a statutory 
prohibition to it ever providing another service, based on the 
assumption there is going to be another vehicle that can provide 
the service that may be wanted by the members, raises the question 
of what the meaning of self-government is for a profession. 


The only other point I wish to make is that the development 
of this act has occupied over two years of careful consideration 
of most provisions by the associations, the architects and the 
government. It was distributed to the engineering profession, 
comments were requested and we have had public hearings. We are 
now proposing to make a very dramatic change in a substantial 
provision in the course of some very few minutes. 


Mr. MacQuarrie: In response to Mr. Smith, I tend to draw 
a distinction between self-governance and self-serving. The 
association, as I understand it, is established primarily to 
govern the profession within the limits of the monopoly given to 
it; to set standards for entering into practice, for practising 
and for professional conduct. 


The idea of service is something we see in other 
professional groups, including the one to which you and I belong. 
The Law Society of Upper Canada exercises the governing and 
licensing powers, with the local law associations and the Canadian 
Bar Association providing the service functions. The same goes for 
the medical profession. The College of Physicians and Surgeons of 


. 


Ontario is the licensing and governing body and the Ontario 
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Medical Association is the service agency, if you will, for that 
profession. 


I do not think there is anything in the proposed amendment 
that adversely aftects the self-governing aspect of the APEO. 


Mr. Chairman: I think we have spent a lot of time on 
this problem and we should now deal with the motion. We are all 
familiar with the situation. 


Motion agreed to. 

Section 2, as amended and as reprinted, agreed to. 

On section 8: 

Mr. Chairman: We are back to Mr. Renwick's subamenament. 
Mr. Renwick: I will withdraw my subamendment. 


Mr. Chairman: Thank you, Mr. Renwick. Mr. Taylor, we are 
now at your amendment. 


Mr. J. A. Taylor: I suppose what my amendment does is 
restore the present section to the way it has been functioning all 
along in the existing act. Does it not improve the existing 
wording? Is there some problem with it? 

Mr. Fram: No. You were taking out the words " 
inconsistent with the act.” 


Mr 25 Sea ay lore oe Thated sera ehe aa isoArandgihe 


regulations. 


noc 


Mr. Fram: Right. I think that for consistency between 
the professional statutes it is better to have the words in than 
to not have them in. 


Mra «Ase Taylorsm i seiblthavertroubleiwithathaty 
because I do not think it improves the section. As I say, we have 
heard arguments about what has been taking place all these years 
and how well it has worked, and it was not in the old statute. I 
think it would be an improvement to leave it as it was. 


Mr. Breithaupt: Mr. Chairman, are we to understand that 
the theme raised by the professional engineers’ group with respect 
to this “not inconsistent" theme has now been effectively resolved 
because of the other amendment to section 2, or is the desire to 


still have this preamble reworded to solve one of their interests? 


Mr. Williams: I was under the impression that the 
introduction of those two additional clauses substantially allayea 
their concerns and left a lot less importance on the syntax and 
suostantially lessened their concerns with regard to the syntax. 


Mc. Breithaupt: If their concerns are relieved, then I 
think it is not as important to leave it the way it is. 
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Mr. Mitchell: Some of us were here earlier, before the 
meeting got under way. We recognized that there was some very 
strong disagreement between the two bodies. There appeared to be, 
after some discussions, some meeting of minds, that there might be 
some other way of dealing with the issue rather than removing the 
phrase not inconsistent with." It was because ot that we 
requested Mr. Fram to prepare the wording tor the amendments to 
section 2, on the understanding that doing so would resolve those 
concerns. 


Mee J. AVelayloreels*thatthewimpression ym. Chairman? 
In other words, the amendment we have just passed would eliminate 
the need tor my motion. 


Mr. Chairman: That seems to be the consensus. 


Mr. J. A. Taylor: I certainly would not want to be 
holding out my motion and breach faith if that was the 
under standing. Is that the impression? 


Mr. Chairman: It seems to be the consensus. 


Mr. J. A. Taylor: Then I will certainly be forced to 
withdraw my motion, because it would not be ethical of me to leave 
moeonethe stloor: 


Mr. Chairman: Tnank you, Mr. Taylor. Mr. Williams, did I 
understand earlier that you were going to praceed with another 
motion on this section? 


Mr. Williams: I hear rumblings on the back bench here 
but, that notwithstanding, yes, I wanted Co put another motion. 


Another amendment has been put before us by the society and 
for purposes of discussion, I want to lay it on the table. We have 
already discussed the double negative provision and so forth, and 
while it is part of the amendment I am going to put, imdoOsnoe 
think we snould have to address ourselves to that particular 
change again. 


I will put the suggested amendment before you inwLes 
entirety, and we can proceed from there with some discussion as to 
the merits of same. 


Je AVES ULE 


Mr. Chairman: Mr. Williams moves that paragraph 8(1)19 
be amended to read: 


"19, Respecting participation of the association in other 
organizations the objects of which are consistent with the 
principal object of the association, the payment of individual 
assessments on a voluntary basis and provision for representatives 
at meetings.’ 


Mri an eAS ay Lor: Carried. 


Mr. Chairman: Just one moment, Mr. Taylor. There may be 
some against. 
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Mr. Renwick: Perhaps Mr. Fram can explain the difference 


SEGUE | ARIES Sa Soe . e 
between “not inconsistent" and "consistent." 


Mr. Chairman: Once again? 


Mr. J. Aww Taylors Butsoniky was, it) relates .0..Ciis 
particular new clause. 


Mr. Williams: To the best of my knowledge, this is 
probably the only substantively remaining issue as far as the 
society is concerned, and it pertains to that part of the 
amendment dealing with voluntarism in contributing and making 
payments by way of assessment on a voluntary basis. 


Mr. Chairman: We will have some discussion. 


Mr. J.n Avel ay lore Mm geChairmany Jqdounob’ 7 ec ley Laatiaher e 
as an advocate oft the society. I do not know about anybody else, 
but I am here as an advocate of the public interest. 


Mr. Williams: Right. 


Mr. J. cA. shaylor sgl ha&iis what thas yconcernedsmesin 
connection with a number of these paragraphs. I cannot see why we 
need that wording in paragraph 19. 


We heard this morning from Mr. Renwick, who mentioned a 
number ot professional organizations and associations whose 
objects may not be inconsistent. I do not know, but it would be my 
view that this should be struck out. 


Mr. Fram: It comes right back down to the essential 
issue. We have now said as clearly as can be said in legislation 
that the APEO should not be a service organization creating for 
its members new services that are detached from the objects of the 
act, I think how it deals with which organizations to govern its 
members and to perform its statutory functions should be left to 
the organization. 


It cannot join an organization that is not complementary to 
it and is inconsistent with its objects, and that is probably 
intended to mean it cannot support any political party. The rest 
of the organizations it joins obviously will be debated by council 
and will have to do with the function of carrying out its 
statutory obligations. 


To restrictewhere-1t cangparticipatesan doings atseiunchion 
without some very strong or compelling reasons to do so, I think, 
is vecy detrimental. 


Mr. Chairman: Is there anything further on Mr. 
Williams’s motion? 
Mr. Renwick: I just want to ask a question. 


Mc. Chairman: Excuse me. Mr. Smith, you had a comment 


you would like to make? 


fire someco. Les. 


Mr. Chairman: Please. Then, Mr. Renwick, you can ask 
yours. 


Mc. Smith: Mr. Chairman, with respect to Mr. Williams's 
amendment, where he states that it must be "consistent with the 
principal object of the association," by definition there can be 
no other body that has something that is consistent with the 
principal object of this association, because it is government ot 
engineers of Ontario, and we are given a monopoly in that right. 


It is just a trap. If you ao not want the association to 
join any organization, then say so; to my mind, that is exactly 
what you are saying, because the objects of another association 
cannot be consistent with the principal object of this 
association. We are given a monopoly in that area. 


Mr. Chairman: Are there any comments on Mr. Smith's 
comments! 


Mr. Renwick: I tend to accept Mr. Smith's interpretation 
but I would like to ask Mr. Smith a question about the clause as 
it appears in the bill. Will you tell me how it operates when it 
speaks about payment of annual assessments? Does the association 
join another organization as a constituent member, and does it 
then have some power to levy assessments on its own individual 
member s? 


Mra Brerehaupt = 0neuserrts general funds to pay certain-- 


Mr. Renwick: I can understana it perhaps using its 
general funas to pay an annual assessment from the other 
organization, but is there an element of requiring individual 
assessments on your members? 


Mr. Smith: The mogel against which those words were 
drafted was the Canadian Council of Professional Engineers. The 
closest analogy I can give you is the Federation of Law Societies 
of Canada. Being a provincial organization, it has set up an 
umbrella organization which is national and which is belonged to 
by the provincial governing bodies. A fee is paid to the national 
body based on membership in each of the provincial bodies; so 
Ontario would make a grant to the CCPE of so many aollars based on 
its membership. 


Mr. Renwick: I see. Let me paraphrase that to see if 
understand it. This association belongs to the umbrella 
organization. The only members of the umbrella organization are 
other associations. 


Mr. Smith: The provincial governing bodies. 


Mr. Renwick: The assessment that is made is based on the 
ids eek REE ° . . 
membership Capacity of the various organizations. 


Me smith: “fhat “ws *corriect.. 
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Mr. Renwick: As Mr. Breithaupt says, that money is paid 
out of the general funds of the association-- 


Me. SniLthakes: 


Mr. Renwick: --and in a sense is obviously reflected 
back into the individual tees. 


Mr. Smith: That is right, Ontario being the largest. 


Mr. Renwick: Can you tell us now many such organizations 
the association now belongs to? 


Mr. Wardell: That is the only one. 
Mr. Renwick: That is the only one at this time? 


Mr. Chairman: Excuse me, would you please come to the 
microphone so we can have this recorded? 


Mr. Wardell: I am Mr. Wardell, registrar of the APEO. 


The only outside organization APEO belongs to is the 
Canadian Council of Professional Engineers, the national body. Its 
major function is the Canadian Accreditation Board, by which we 
judge the academic standards for entrance into our profession. 
This Canadian Accreditation Board determination is used by all the 
provincial licensing bodies. 


All the provincial bodies do not have quite the same 
objects, other than that they are the regulatory bodies for the 
profession in Canada. We have to be a little careful here because 
the objects of the Canadian Council of Professional Engineers, 
whose main thrust is accreditation, may vary slightly from our own 
objects because of the fact that there is a spread from 
Newfoundland to British Columbia in their approach to some factors. 


Mr. MacQuarrie: The ministry is in agreement with Mr. 
Smith's comments with respect to this clause. It seems to give a 
certain amount of necessary flexibility. 


Mr. Chairman: Is there any further discussion on Mr. 
Williams’ motion by any of the members? 








Motion negatived. 


2:40 p.m. 


_ Mc. Chairman: Are thece any further subsections of 
section 8 that the members would like to discuss? 





Mc. Williams: There is just one further thing, Mr. 


Sa 


Chairman, I draw your attention to paragraph 8(1)21. 





Mc.-Chairman: Mr. Williams moves, by way of amendment, 
that paragraph 8(1)21 read: 


"21. Authorizing the making of grants to aavance knowledge 
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of professional engineering education or maintain or improve the 
standards of practice in professional engineering or Support and 
encourage public information and interest in the role of the 
association.” 


Mr. Fram: If the motion is accepted, in essence it would 
prevent the association from, for example, making a grant to 
someone who was publishing a document of significant contributions 
of the past to engineering in Ontario and such motherhooa matters 
as tnalt. 


In essence, there would be no one to make such grants. the 
law society, for example, can make a grant along with others to 
publish a book on courthouses in municipal buildings in Ontario. 
But if this motion is accepted, a similar publication coulda not be 
made by the Association of Professional Engineers of Ontario, and 
I think that would be a saa thing. 


Mr. Mitchell: In fact, the proposed amendment seems to 
completely alter what is in paragraph 8(1)21. If I read what I 
think is the operative part of the paragraph, it says, "encour age 
public information and interest in the past and present role of 
professional engineering in society." 


What this amendment says is that they are going to encourage 
public information and interest in the role of the association. It 
strikes me that you are really narrowing down the situation. Would 
it not be in the best interests of all if the public were well 
educated and understood what is the present role of every 
engineer, which is really what is being said in paragraph 21? 


Mr. -Williams: I must concede that I think what the 
amendment has proposed is more restrictive, and I think your 
interpretation is fair, Mr. Mitchell. 


Motion negatived. 


Mr. Chairman: Is there any other subsection we should 
deal witheini section, 6? 


Mr. Renwick: I have another question, and this is a 
straight question ot intormation. If you will notice, paragraph 
8(1)23 says, "respecting the establishment and operation and use 
of publications of the association." Then we have this special 
provision in section 9, which says, "The council shall establish 
and designate an official publication of the associacion.. 


I do not quite understand what the difference is, or why 
there is a need for the two, or why it is done that way. 


Mr. Fram: I do not know whether I can answer adequately. 
Dimensions, which is the official publication of the organization 
now, will contain such information as bylaws that will be voted on 
and discussions of matters relating to the association. 


In terms of other publications, I believe those things could 
be related to professional standards and documents of that nature 
which are designed for more permanent form than passing out in the 
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Dimensions--reminders to the association or a listing, for 
example, of those people who have been de-engineered by the 
discipline committee, just as we send out our little monthly 
Synopsis from the law society of friends and people we knew who 
are no longer with the law society. It is that kina of 
publication, which is apart from the official publication of the 
law society. 


Mr. Renwick: I belong to the Royal Canadian Legion, 
which puts out a monthly magazine. Presumably that is the official 
publication of the Royal Canadian Legion. It takes a view of the 
world; it has editorials, advertising and articles of one kind or 
another. As a voluntary organization, that is what it has. 


This, however, is not a voluntary organization. I have had 
occasion to look at what I believe to be this official 
publication. Belonging as I do to a pure profession, I was 
surprised to find Dewar's Scotch whisky was being advertised on 
the back page. There were a number of other such items in it. 


I would be a little concerned if I were suddenly to find the 
Ontario Reports, published by the Law Society of Upper Canada, in 
a glossy cover with a Dewar's Scotch whisky advertisement on the 
back. The only ads we appear to have, as I recall, are for 
Butterworths and other law publishers of one kind or another 
somewhere within the world. ! 


Certainly we do not have any editorial comment coming out 
from the law society taking a view of the world that would be seen 
in that sense. I do not quite know where the discussion falls in 
connection with this. I am not certain, anda I stand to be 
corrected by the registrar, but I have a sense that the APEO took 
a view of the world with respect to the restraint legislation, for 
example, to which my party was violently opposed. That led me into 
some interest in this topic. 


I am trying to get the point clarified. When you have an 
official publication, what is it and what is it supposed to do? If 
I wait until section 9, I could have the answer to that then, but 
there seems to be some overlap between paragraph 8(1)23 and 
section 9. 


Mr. Chairman: Mr. Wardell seems to be ready to give you 
the answer now. 


Mr. Wardell: I would like to expand on what Steve Fram 
had to say. We have 20-odd small publications in the form of 
pamphlets we distribute to our members, to clients and to 
protessional engineers. They deal with such things as rules of 
advertising, the use of the professional engineers' seal and the 
liability of an engineer in the use of the seal. 


We have a document that has been quoted many a time by your 
provincial government, which ageals with the inspection of arenas. 
We developed this after a collapse a good number of years ago. 
That is the type of thing we publish. We do not publish other 
magazines. 


or 
Mr. Renwick: Which is the official one? 


Mr. Wardell: The otficial magazine is known as 
Dimensions. 


Mr. Renwick: Is this the one that has liquor ads in it? 
ec OU Dp. ml. 


Mr. Wardell: It may have, sir. Yes. We attempted several 
years ago to recover some of our costs by running ads Kale Tee 


Mr. Renwick: Does Dimensions carry editorials, stating 
the view ot the worla generally? 


Mr. Wardell: It does, indeed. It also has an insert 
known as the gazette, not in every issue, where we publish our 
decisions of disciplinary cases and other matters of legal and 
professional concerns. 


Mr. Renwick: Do you have an editor and an editorial 
policy for that official publication? 


Mr. Wardell: Yes, we do. We also publish a series of 
performance standards and guidelines for our members, which are 
widely used. 


Meee Boetthnaupl: Does the sOrticial publication, 
Dimensions, pay for itself through the advertising opportunities? 


Mr. Wardell: No, it falls far short of that. I would not 
say "far short.” It has been dropping off. We were hoping it would 
be self-supporting, but I think in the last year or year and a 
half, due to the economic conditions, advertising has dropped off. 


The chairman of what we call the editorial board committee 
is in the room today: Mr. Nick Monsour, our vice-president. It you 
wanted any more details on Dimension, I think he could answer them. 


Mr. Breithaupt: It might seem--although this, no doubt, 
is a responsibility for the council--that a glossy publication, if 
I could refer to it as that, might well be available on a 
subscription basis, but that the function--and indeed the duty--of 
the association would be to publish the gazette as required, as 
you have phrased it. 


I suppose it is a responsibility of your own board if you 
intend to get into a money-losing proposition, as is how you 
decide to spend the funds that come forward from membership and 
otherwise. It seems to be differentiated from the formality of a 
professional responsibility such as the duties of the association, 
compared with almost a service kind of function which you happen 
to have gotten into. 


It may be your responsibility solely to decidethat, -but 1 
think it is at least interesting to observe the difterences, one 
portion ot which, the gazette, is without question most 
appropriate and required, but I presume the other is, and 
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obviously has been, open to some question, particularly from the 
approach taken by the other organization. 


Mr. Mitchell: I have some appreciation for what is being 
suggested in the way of the amendment. I believe it came from-- 


Mr. Chairman: Excuse me, we are no longer on the 
amendment; we are just talking on general questions to Mr.-- 


Mr. Mitchell: 1 am,sorry., 1, thought-=- 


Mr. Chairman: No, Mr. Renwick brought up the point on 


paragraph 8(1)23. 
Mr. Mitchell: I am sorry. He was leading to-- 
Mr. Chairman: We just wantea a point of clarification. 
Mr. Mitchell: --the comments put with regard to the 
publication, and when we reach that point then I will raise my 


comments. I thought we had started section 9. 


Mr. Chairman: No, we asked for a clarification of 
paragraph 8(1)23. 


Mr. Renwick: I am quite happy to defer my comments to 
section 9 and carry on if you wish. I just raised it because I did 
not understand the need for the two clauses. . 


Mr. Chairman: That is fine. Is there anything further on 


section 8? If not, shall-- 
Mrs Breithaupt: Dosanotanushathis: 


Mr. Chairman: No, I would not be rushing it, certainly 
not. 


Mr. Renwick: I take it that on paragraph 8(1)24 those 
are existing services--if you can call them services--which are 
performed by the association at this time? 


Mr. Fram: -ithatsvis+correct: 


Mr. Chairman: Are there any further questions on section 
8? Mr. Breithaupt? 


Meee breilthaupt al obhinksnots 


Section 8, as reprinted, agreed to. 





On section 9: 


Mr. Williams: Mr. Chairman, I guess this is really, in 
effect, a continuation of the previous discussion, but perhaps 
more appropriately discussed under this section. 








On the tace ot it this appears to be rather innocuous and 
straightforward, but the concern has been raised, as was initiated 
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by Mr. Renwick, whether the publication serves the purpose in 
every respect. Some concerns have been expressed as to whether or 
not the supplementary publications in the form of the gazette that 
deals more with internal matters--the discipline of members and so 
forth--shoula be officially recognized in the body of the statute. 
Mnat, liguess, is really what is at issue. 


Some have suggested that, for this reason, section 9 should 
be broadened and a specific reference should be made to the 
council's having the authority to establish a gazette of the 
association to communicate its proceedings in disciplinary actions 
and other matters covered in the act. 


In listening to Mr. Wardell's comments it was not clear to 
me, but I thought from what he said that supplementary inserts of 
this nature are fairly commonplace in dealing with the publication 
of their official journal, so it is something that is carried out 
Mmiepudcuice evened Ltiiisynotecodifived) as such in Che 
legislation. I just wanted to be clear about whether it should be 
pursued further to the point of suggesting that this section 
should be broadened and that aspect of their publication 
activities for their membership should be so codified. 


Me. Breithaupt: I do not really think the section is 
being broadened; indeed, the result of the amendment would be to 
particularize what the routine publication should contain, 
compared with its being an insert into a periodical magazine that 
is now being carried on at some cost to the APEO. I do not know 
what the dollars are that are involved, and presumably it is the 
responsibility of the council to decide how they would use their 
funds. 


On the other hand, the function of an organization like 
this, one would think, would be to, in the words of that 
well-known detective, 'Just give us the facts, ma'am," and save 
opinions for some sort of voluntary publication that is available 
by subscription to those who might benefit from its views. 


Mr. Mitchell: My difficulty is that people have been 
referring to an amendment, and I do not believe any amendment has 
been placed. 


Mr. Chairman: No, we are just discussing. 


Mr. Mitchell: If they are referring to the amendment we 
have been handed for consideration, what bothers me about it is 
that the one amendment I have in front of me says, ‘the council 
may establish." It strikes me that you then are really not serving 
the best interests of the profession. 


I do not disagree with the content that is being suggested 
to be in it. But if this is the wording ot the amendment Chat 
might be tabled or could be tabled, then I would have some 
difficulty supporting it, first, because of the entrance of the 
word "may! and, second, if Ismay. -just-- 


Beep... 
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Mr. Breithaupt: Woula you prefer the word "shall"? 


Mr. Mitchell: I think what we are saying in the existing 
bill is ‘that’ the*¢ounci? shal! have an orricial publications sihis 
would say "may," and that becomes very permissive. 


The other problem I have with it is that when they refer to 
communicating its proceedings and disciplinary actions and other 
matters covered in the act, I feel that even with the best of 
intentions, those people who would suggest this type of motion 
might in the long term be limiting themselves to a degree that 
they may not wish. 


I do not disagree with some of the comments that have been 
made as to why it should be narrow, but it reminds me of the 
Situation when we were talking about the natural sciences this 
morning and the way things are evolving in that area. Should an 
amendment such as this be entertained, they might just be limiting 
themselves with respect to other things they might want to do but 
cannot once this is written in here. 


Mr. Williams: Tne thought I was putting forward, and it 
was not in the form of an amendment, was something that would be 
supplementary to the existing wording. This would be in effect an 
addendum, rather than a replacement problem, so that the main 
publication activity as represented by the official organ would 
not be impugned or in any way detracted from. It would rather 
ensure that this additional type of publication that would have 
some importance within the profession would be assured of being a 
supplement to the main, otficial document of the association. 


Me. Chairman: Mr. Renwick, will you be returning? 


Mr. Renwick: I was just going to ask a question. My 
basic sense is that if one were starting over and could establish 
for all time a clear difference between a voluntary organization 
which has certain opportunities available to it and a mandatory 
organization in the sense that you have to belong to it to 
practice a certain profession in the province, I would have some 
difficulty with the public interest part of the body publishing a 
magazine which has editorial content in it as their official 
paper. But I do not live in that particular world. 


I think my concerns were basically allayed by the amendment 
to section 2 of the bill, which we passed earlier. I think that we 
will have to leave it within the purview of the council as to how 
they distinguish between the private interest of the members and 
the public interest to be served, 


I cake it that this official publication which contains an 
insert related to what we could call official gazette matters goes 
automatically to each membec of the association as part of his 
membership fees, is not available for public subscription or sale 
outside and that, in the give and take of the professional world, 
presumably letters to the editor are published if someone 
disagrees and so on, 


If we had not solved the other problem, I think I would have 
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continued to be concerned with this. We should pass the section as 
it is statea here, as has been the tradition within the 
association, and leave the problems to be dealt with under the 
amendment we passed to section 2. 


Mrs MacQuarrie: What is the official publication? Is it 
Dimensions, or the gazette that is an insert to it? 


Mr s~Renwick<s/]ltans «Dimensions. 


Mr. Se sAsaTayior seMrs iMelnroy, .of the,Canadian Society 

for Professional Engineers has indicated that a representative of 
that body would like to say a few words. With your agreement we 
will have him speak. 


Mr. Chairman: Agreed. 


Mr. Akhtar: As we all know, publications, editorials and 
journalism are most powerful tools in one way or another. We do 
not want to bring in the public, but the media have been used 
against one group by other groups. We can keep the integrity of 
the profession by keeping to the facts. 


If the membership desires to have the journal then it 
should, as Mr. Breithaupt has suggested, be by voluntary 
subscription. The fees that have been collected on a mandatory 
basis may be used by one group against another group, and we do 
not have recourse. That is the one thing we would like you to 
consider. 


With all respect to Mr. Mitchell, there is no restriction by 
this amendment. The gazette can still contain all the facts, 
proceedings and hearings that pertain to the council proceedings 
or the disciplinary actions. That is what members and the public 
need to know. They do not need to know whether we should have a 
nuclear war tomorrow, whether we should promote one political 
candidate over another or have wage restraints, all these things. 
That is my submission. 


This will again give a sense of direction to the staff and 
the council. It gives them clear direction to resist any group of 
members approaching them saying, "I want to publish this apticlea, 
The staff cannot refuse that. If tomorrow the president, council 
or some member goes to the staff saying, "We want to have this 
particular action,’ this will be a constant, PLvULeeCONDELICE,.a 
divisive thing. Yet, it is not serving the public, the members, 
the council or the organization. 


Therefore, we submit the proper way is, as with any other 
profession, to publish the gazette on a monthly basis without 
subscription. If our members want to have anything additional, 
then let it be by subscription. 


Mr. Mitchell: At the beginning of my comments, I said I 
was not against the idea you were talking about. Because of a 
couple of things in your submission, however, beecouldsnoGelave 
wath sit. 
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You do not object to the magazine per se or to the fact 
there is an official publication, but you*say that official 
publication should deal strictly with engineering matters, to use 
the broad term, and not get into editorial comment. It is the 
editorial comment that concerns you. 


Mr. Akhtar: It has happened in the past. 


Mr. Williams: For the record, someone raised the 
question of which document is the official journal and which is a 
supplementary. For the record, Dimensions is the name of the 
publication and it is the official journal of the Association of 
Professional Engineers ot Ontario. The gazette is described as 
being a supplement to Engineering Dimensions produced by the 
aqepartment of legal and protessional affairs of the 
association. That is so there is no misunderstanding of which 
qocument is official. 


Sn 1.02p. me 


May I comment further on the issue before us? It is my 
understanding that many ot the protessional journals published by 
different groups, while in substance they relate their subject 
Matter to issues directly related to the profession and the way 
they carry on, contain articles that may go beyond the sphere of 
the profession per se and go into more general matters. 


For instance, take C A Magazine and C G A Magazine, the 
chartered accountants' and certified general accountants’ official 
publications. Each magazine has a section on provincial affairs 
and covers very closely what is happening at Queen's Park, and may 
have a section on federal affairs too. 


These magazines provide a service to their members in 
talking about what is happening in the political arena. They may 
be on issves that do not pertain directly to theic profession, but 
there may be--in fact, I am suce there is--some indirect interest, 
They provide a form of service to their profession, even though 
they might be discussing matters beyond immediate concern to the 
profession. I am not troubled by that. 


I appreciate what is being said. The main thrust of the 
publication has to be and must continue to be concerned with 
matters of immediate interest to the profession. But I see nothing 
wrong with broadening that basis, as has been the tendency of many 
publications of these professional organizations to date. They 
touch on matters a little further afield. It is good to assist 
members of the profession not to be so parochial in their outlook. 
There may be issues they should be taking an interest in, such as 
the general interests of the community at large. 


I do not think I concur totally with the point of view that 
is being put, that it should be confined only to professional 
matters. [t can serve a useful purpose in dealing with some 
broader issues of the day. 


Mr. J. 9A. Taylor: (On aspoint oi sclariticationssoec avons 
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simply mandates an official publication. Is it stated anywhere 
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What etuhesfunctionsolLathatepublication,jis?. Ory should there be 
sometning more than simply that you have to have an official 
publication? Maybe that is what Mr. Williams had in mind. I do not 
know. 


I was a little confused, which is not unusual, when it was 
mentioned that there was a gazette and a magazine called 
Dimensions, and then you talk about editorializing and selected 
advertising. I was wondering if it might not be of some benefit to 
specify what the function of an official publication is. 


Mr. Tucker: One function of it is to report decisions of 
the discipline committee. Subsection 29(5) requires publication of 
the results of proceedings. 


Mr. J. A. Taylor: I gather there is a reason for it. The 
submission from the Canadian Society for Professional Engineers 
indicates what they see is the reason for it. I was wondering if 
it would not be of some assistance in reading that section to have 
some hint of what the reason for the official publication is, just 
so there is no confusion; that it is not to advertise whisky or to 
advertise Jim Renwick's campaign or-- 


Mr. Renwick: That would be going too far. 


Me. Mitchell: eltmiisaa questioneior which i] do not even 
have an idea of the answer. Maybe some of these people learned in 
law can answer this. What happens if you direct someone that he 
must have an ofticial publication and then try by legislative 
means to limit what is in it? Where are you sitting with regard to 
freedom of the press? I do not know whether freedom of the press 
applies here. 


Mr. Fram: It is a great question. I do not know the 
answer to that myself. 


Mr. J. A. Taylor: Maybe we do not have to answer that, 
but I would think it would be helpful if we could indicate a 
minimum of purpose for the public. 


Mr. MacQuarrie: The publication really should be 
consistent with the objects of the association. The objects of the 


association are set out in section 2. 


Mr. Mitchell: Are you suggesting section 9 should be 
reworded to read, “the council shall establish and designate an 
official publication of the associaton''? 


Mr. MacQuarrie: All I said was thatbeenyapUbLication .puc 
out should be consistent with the objects of the body charged with 
its publication. 


We had articles from an old Ontario digest on 
engineering--something or other--the story of a professional 
engineer actively involved in the political world. They gave him 
quite a glowing writeup. I ago not think Chat sort Otwthing sas 
really consistent with the objects of the association as such. 
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The Ontario Medical Association's journal has a whole series 
of jokes on the back of it, but I do not see anything coming out 
of the Royal College of Physicians and Surgeons of Canada with a 
pile of jokes. 


Mr. Williams: The journal has an editorial opinion. They 
comment on matters that go beyond the mecical profession per se, 
beyond medical matters. 


Mr. MacQuarrie: I was just drawing the distinction 
between a publication of the Ontario Medical Association and a 
publication of the governing body. 


Mr. Renwick: Mr. Akhtar, I take it from what you have 
been saying that you feel there has been a degree of misuse of the 
ofticial publication of the association. I am not making a value 
judgement as to whether it is or is not, but I take it that is 
your concern about it. 


Mr. Akhtar: It appears to be the concern of a lot of 
members. We have letters on the record. There was a libel suit. 
Again, it was staff-- 


Mr. Breithaupt: And expense. 


Mr. Akhtar: And expense. To minimize that is just one 
(inaudible). Either you say the gazette or you say regarding the 
intent of the act. That is all that is required. 


Me. Renwick: There are two possible roads. One is to 
simply have an official form of communication with respect to 
statutory and other matters in the association and so on. 


I have talked with representatives of the Canadian Society 
tor Professional Engineers, as a number of us have. As a matter of 
fact, this gestation period went on and on for years about the 
matter, I certainly inclined to that view for quite some time. 
Then I began to think I was locked into my own profession. It such 
an organ as this were published by the Law Society of Upper 
Canada, some people would throw up their hands in horror. 


It may well be there is a lot to be said for having an organ 
of communication for tne membership of these kinds of bodies--it 
may be the policy or what is said may not be pleasing to everyboay 
in the organization-=-as a method of stimulating interest and 
discussion, particularly in a society that is even more divided 
amongst itself than the law society. God knows, hiagen underneath 
the fact that we do not have an official publication of the law 
society, there is a lot of dissension there. 


SeZUep. Ms. 








I am inclined to think the association has got to take its 
chances; J do not think we can solve all of these problems by 
legislation. I certainly feel very good about the amendment we 
passed earlier, which has a sense of contining it to membership 
concerns, I think a question of adequate editorial policy and then 
the give and take of communication within any vital organization 
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shoulda see this official publication of some kind of positive use 
rather than of negative use, and I think it would be unwise for us 
to limit in some way it to such a readable document as, say, the 
Ontario Gazette, which we all read every week. 


Mr Akhtar = Mri Chairman; juste final :commenti; Li «Mr. 
Renwick is so concerned and would like to have that, let it be on 
a subscription basis. For people who want to indulge in ana 
benefit from those communications, cross-references and 
aqiscussion, let it be voluntary. 


The concern is, Mr. Renwick, that if there is a mandatory 
fee, if there is mandatory membership, you cannot opt out of it. 
Once the damage is done, the damage is done; you cannot go back. I 
do not want to give a lecture, but the Legislature is giving the 
power, and you want to be careful that this power is for the 
common good, and not so the individual, who is helpless, can be 
victimized. 


Mree J. Ae laytor lt issnotearpower: as®muchias agdury. 
As I read this section, there is a manaate on the part of the 
profession to publish an official publication. There is a duty 
that has to be discharged, and I think it is necessary in a 
self-policing organization; I think it is essential to have that. 


Mr. Renwick is asking, where are you going to draw the line 
with respect to what that duty is, and how far are they going to 
expand that magazine with ancillary material? I think we are 
getting into another area of controlling what goes into a 
publication, I suppose, and censorship. I do not want to get into 
Enat aspectrofr it. 


My only suggestion was that there might be some hint as to 
what type of thing must be in it in discharging that duty. That 
was my only concern. 


Mr. Williams: Surely the membership at large is going to 
ensure that the publication is positive and serves the profession; 
and, as I said earlier, we should not have to codify and set down 
the ground rules under which they publish. 





I think it is overexercising our powers to have to tell them 
how they should publish their own professional sour na lee lheve are 
mature enough to know how to satisfy the needs of their 
profession, and we should not have to spell it out in legislation. 
If they are not following the general principles and what is in 
the best interests of the profession, their membership at large 
will soon let them know. 


Mr. Chairman: Is there anything further on section 9 by 
any of the members? If not, thank you, Mr. Akhtar. 


Do you have a comment, Mr. MacQuarrie? 

Mri. MacQuartr ie: The only comment I have is that since an 
obligation is placed on the council to establish and designate an 
official publication, I think it is implicit that it comply with 
the objects of the association. 
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Mr. J. A. Taylor: In that are you suggesting that 
something be tacked on the end? 


Mr. MacQuarrie: No. *iOwis' jpust facgenera lbaobseryvation 
that there is an implicit suggestion in all of this that whatever 


the council does sheuld be done in conformity with the objects of 
the association. 


Section 9 agreed to. 
Sections 10 and 11 agreed to. 
On section 12: 


Mr. Breithaupt: There were some comments by Mr. 
Hollingsworth from the Soo Mill that would appear to relate to 
this particular 600-square-metre problem, but I thought we had 
accommodated that so we could have a multiple-use building that 
was still within that size and did not require the engineer ing 
circumstance. Yes, that is clause 4(a), or in effect clause 4(b), 
which was the point he haa raised; so it would seem that is 
attended# to. 


Mr. MacQuarrie: With respect to subsection 12(3), I see 
that tool and die makers are still in it and exempt from the 
requirements of the act. There are other trades related to 
engineering. As a member of the committee, I know I mentioned 
instrument makers. Apparently, judging from some of the people in 
my constituency working at the National Research Council, machine 
tool builders and those sorts of tradesmen are hard to find and 
have to be brought in from overseas to some extent. 


I thought this was going to be looked at during the 
discussion by the association and Mr. Fram. 


Mr. Chairman: Could you give us an explanation, Mr. Fram? 


Mr. Fram: My difficulty was in coming to a satisfactory 
definition in my own mind. There are all sorts of things that are 
instruments. I think I know wnat Me. MacQuarcrie is talking about, 
but I am not sure the word "instrument'' cannot apply to things 
that really do need engineering input. That is why I did not do 
anything with that. 


Mr. MacQuarrie: A couple of engineers working at the 
National Research Council raised it with me. 


Mr. Hodgson: Could we revert back to subsection 1? What 
is a temporary Licence or a limited licence as far as an engineer 
is concerned? Can somebody explain that to me? 





Mr. Fram: A temporary licence is for a foreign 
professional engineec coming to Ontario for a temporary time to do 
a job. A limited licence is for a technologist or anyone else who 
develops a specialization in a particular area of professional 
engineering. He can come to the association and get a limited 
licence to practice in that specialized area without having to 
Bee oue a member of the Association of Professional Engineers of 
ntario. 


faa t 


Mr. Breithaupt:«That Jimited Licence is an ongoing 
opportunity. 


Hoos tL alice ba Gel Serient. 


Mr. Chairman: Now, could you move to Mr. MacQuarrie's 
question? 


Brot) Die Ill « 


Mr. MacQuarrie: I am not raising it by way ot amendment. 
I just raised it as a general inquiry and Mr. Fram has answered 
it. It might be that some of the specialists in a very unique 
field, particularly in some of the technological lines, could 
either qualify for a limited licence or go in under the 
technologists’ exemptions that will likely be coming, assuming 
they qualify. This is the thing. 


Mr. Fram: In addition, if there is an area of 
instrument-making that is a problem, there is clause (e) that 
would allow those acts to be exempted totally from the act. If 
there is a problem and we can get a handle on what it is, we can 
exempt by regulation. 


Section 12, as reprinted, agreed to. 
Section 13 agreed to. 
On section 14: 


Mr. Renwick: Without repeating the comment unduly, I 
want to point out that clause 14(1)(a) provides two classes of 
members tor the association. Those persons who meet all the 
requirements, who happen not to be citizens of Canada but are 
permanent residents ot Canada, are denied participation in the 
election of the governing council of the body to which they belong. 


Mr. Mitchell: Mr. Chairman, there are two amendments 
that are required to be made to section 14. They were handed to us 
Eh Semornsngigeltpit 2Gein,-order.,..1 will,read them. 


Mr. MacQuarrie: I have one question. The first line of 
section 14 talks about issuing a licence to a natural person. We 
just made the association have all the capacities of a natural 
person. What is the difference between a person and a natural 
person? 


Mr. Fram: A natural person is a human being. A person 
includes both a corporation and a human being. 


Mr. Renwick: Where is the robot? 
Mr. Fram: We do not have a classification for that yet. 


When it says it shall have the capacities of a natural 
person, it means it has all the abilities to enter into agreements 
and so forth that a human being has. 


Pads 


Mr. Chairman: Mr. Mitchell moves that subsection 14(5) 
of the bill, as reprinted, be amended by adding after "committee" 
in the tirst line "shall receive written representations from an 
applicant but." 


Mr. Renwick: That is the same change that was made in 
the other bill, as I recall. 


Motion agreed to. 


Mr. Chairman: Mr. Mitchell moves that subsection 14(6) 
of the bill, as reprinted, be amended by adding at the end thereof 
"and if the applicant is rejected, the notice shall detail the 
specific requirements that the applicant must meet." 


Mr. Renwick: We had a lengthy discussion on these points 
yesterday in thrashing out these amendments in the Architects Act 
and I do not think we need to repeat that. I do think it poses an 
interesting legal question for Mr. Smith in due course as to 
whether the amendment we made with respect to the matters of 
practice and procedure before committees not being in conflict 
with the Statutory Powers Procedure Act is met by this provision. 
I guess we will have to await that event. 


Motion agreed to. 

Section 14, as reprinted and amended, agreed to. 

Section 15, as reprinted, agreed to. 

Section 16 agreed to. 

On section “147% 

Mr. Breithaupt: Mr. Chairman, under section 17, Dr. 

Peter Kirkby made several suggestions. The first was we should 
clearly state that scientists are free to supervise technologists 
and technicians. 

The second was the act should not imply that scientists need 
to be supervised by engineers in tasks where the public interest 
is not at stake, 

Could I hear from Mr. Fram as to how those two concerns were 
considered? Were there any practical changes that might result to 
Clarity Dr. Kirkby 5s concernc? 

Mr. Fram: I think both ot them are met by excluding the 
practice of an actual scientist from the ambit of this act, as 
long as it is tne practice of a natural scientist. 

Section 1/ agreed to. 


Sections 18 and 19, as ceprinted, agreed to. 


Mr. Breithaupt: Mr. Chairman; there ane no ‘other 


re ae ee 


cecommendations for consideration between sections 20 and 32. 
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Perhaps we could deal with them as a group it no one else has a 
particular comment on those sections. 


Mr. Chairman: That is a tremendous suggestion. 


Mr. Breithaupt moves that sections 20 to 31, inclusive, 
carry, as reprinted, where appropriate. 


Mr. Renwick: Mr. Chairman, I do not have any objection 
to doing that. We dealt at some length yesterday with comparable 
provisions in the Architect's Act. I am satisfied with the motion. 


Mr. Breithaupt: That is my reason for making it as well, 
Mr. Chairman. These themes, the variety of committees and their 
details are the same as in the other act. I think the principles 
and general discussion of the component parts have been pretty 
thoroughly canvassed. 


3:40 p.m. 


Mr.-Chairman: All those in favour of Mr. Breithaupt's 
motion: 


Motion agreed to. 

Sections 20 to 32, inclusive, agreed to. 
Section 33, as reprinted, agreed to. 

On section 34: 


Mr. MacQuarrie: Mr. Quinn has communicated with many of 
us raising some concerns about the potential for an arbitrary 
exercise of power in this section. I wondered if the committee is 
going to discuss that. 


Mr. Breithaupt: Yes, I was prepared to at least place 
the amendment and then we could discuss it, if that is what you 
wanted, 


Mr. J. A. Taylor: That was discussed yesterday, was it 
not? There was a statement that there was some review of all of 
these provisions in the various pieces of legislation, in the 
light of the charter, with a view to making them consistent among 
themselves while not inconsistent with the charter, which I 
thought we might be doing in connection with that phrase, "' 
inconsistent with." 


not 


Mr. Renwick: My understanding of it is that this does 
appear a number of places elsewhere in the statute. God forbid 
that I should be arguing that. 


At luncheon today I happened to run into the counsel for the 
Dow Chemical Co., who had taken on, as one of his major 
responsibilities, a compilation of every statute ot Ontario which 
has a power of entry in it. He has produced that. I sent it on to 
the Attorney General (Mr. McMurtry). The Attorney General 
distributed it to every ministry in the government. 
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I do not know what part the counsel for Dow Chemical played 
in it, but it was a masterful piece of work. The idea was to try 
and get these things all into one place and have standard 
procedural questions with respect to the right of entry. 


From what Mr. Fram said yesterday, I thought that was 
reasonably well advanced and might well see the light of day very 
soon. Is that correct? 


Mr. Fram: I think it is the intention of the ministry to 
bring that forward during this year. It is going on right at the 
present time, a section-by-section review, with a view to bringing 
in an amendment to the Statutes Act that would make sense out of 
the very many different forms of entry rights that now pertain and 
make it consistent with the protection afforded by the charter. 


Mr. Chairman: Would that satisfy you, Mr. Breithaupt? 


Mriubrevthaupt: (i fiat Veeehesease,, Chenmpernapsewe 
could resolve it by asking Mr. Fram, again in his spare time, or 
if the chairman would wish, the clerk on behalf of the committee, 
to write to Mr. Quinn and thank him for the proposal for section 
34. 


At the same time, we could advise him that since this whole 
area is being consolidated, his views as to the wording of 
proposed sections are certainly most appreciated, and that in the 
meantime, for at least the current consistency of dealing with the 
problems, we propose to keep section 34 as it has been developed, 
knowing it is likely to have to be changed to fall in with the 
general overview that is, I hope, going to be before us within 
some months. 


Mr, Chairman: Thank you, Mr. Breithaupt. I believe the 
clerk has agreed to that undertaking and it shall be done. 


Section 34, as reprinted, agreed to. 
Section 35 agreed to. 
On section 36: 


Mr. Breithaupt: Is the new wording in subsections 2 and 
3 with respect to insurance claims a result of the recommendations 
that were made? If that is the case, have those recommendations 
now been addressed as the provision of information is delineated 
in the new subsections? 


Mr. Fram: I have spoken to the Insurance Bureau of 
Canada, which made a presentation here. It is satisfied with the 
provision--at least the pecson to whom I spoke was--and I have 
spoken to the Consulting Engineers of Ontario, which group is 
satisfied, : 


Section 36, as reprinted, agreed to. 


Mr. Breithaupt: Mr. Chairman, it would appear there are 
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no recommendations before us to be considered before section 46. 

Unless there are comments to be made in these areas that somewhat 
parallel what we did with the architects, I would be prepared to 

move their carriage, unless there are some other comments. 


Mr. Chairman: Mr. Breithaupt moves that sections 3/7 to 
45, inclusive, as reprinted and amended, be carried. 


Mr. Renwick: I ao not necessarily have a problem with 
the motion. There are just two items that perhaps Mr. Fram would 
comment on briefly, and then the motion could be put. 


Mr. Brerthaupt Oh, yes. sure. 


On section 39: 


Mr. Renwick: I had intenaed yesterday to ask the 
question with respect to the confidentiality question in section 
39. It appears obvious to me that the person would be compellable 
in a criminal prosecution with respect to these matters, so that 
is not a problem. I am talking about subsection 2, where the note 
is 'Testimony in civil action." I presume the person would be a 
compellable witness in a criminal matter. 


I also assume he would be a compellable witness in a 
commission of inquiry. Would that be so, or not? 


Mr. Fram: I do not know the answer to that question. 


Mr. Renwick: I do not want to tarry over it, but I would 
appreciate it if you would make a note on that section and the 
correlative section in the Architects Act, because the commission, 
as such, is really the only body we have of an investigative 
nature. I do not know the answer to the value judgement about 
whether it should or should not be, but it does appear to me that 
the matter should be looked at and I would appreciate it if you 
would look at that question. 


Meembrei thauptceltemiehtybesuserul sit osuchlevidence is 
compellable unaer the Public Inquiries Act, to include a reference 
to that effect as a reminder, although I realize we do not want to 


clutter one statute with unnecessary rceterences to what is clearly 
in another. 


Mr.-Renwick: I do not know whether or not the Public 
Inquiries Act purports to override other statutes. 


Mr. Fram: We will take a look at it. 
Mr. Renwick: Would you? All right. 
BoOU-paeils 
On section 4l:. 
Mr. Renwick: The other question is, this morning, when I 


raised this question of the strange case of Her Majesty against 
the Canadian Society for Professional Engineers on the instigation 
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of the association, you stated that perhaps it was appropriate to 
comment on it under this unlawful use of the name section, section 
cody. 


Has there been any change in this which would obviate that 
kind of hassle reflected in that case, almost to the point of 
harassment in a sense? 


Mr. Fram: The term "occupational or business 
designation" was added in subsection 41(2) with a view to not 
having a repetition of that title as an occupational or business 
designation. It came up as well in a very interesting letter I 
received from Mr. Peng-- 


Mr. ™Breithaupt 7 Waseil Pins ae plains envelopes 


Mr. Fram: --who happens to be an architect. He was 
concerned that many members of his family would no longer be able 
to use their family name. I hastened to assure him on behalf of 
the minister that would not be the case. 


Mr. Renwick: I am very glad. 
Mr. Breithaupt: There was no one named Arch. 


Mr. Chairman: Mr. Smith indicated he wanted to make a 
comment. 


Mr. Smith: As to this action Mr. Renwick has 
characterized as being, I think, frivolous on occasion, perhaps I 
might set the record straight. 


Mr. (Renwick=*1° did not?say*irivolous.vinsaidy iticouidsgbe 
characterized as harassment. 


Mr. Smith: I knew there was some pejorative there. 


The current act arrogates to the professional engineer 
exclusive jurisdiction over the abbreviation PEng. If I can go 
back, the name Canadian Society for Professional Engineers was 
agreed to by the APEO at the time it assisted in setting up that 
organization. The society commenced to use the abbreviation PEng 
on its official seal. 


It was the opinion of my firm that by allowing this use it 
might have a contrary effect on similar enforcement proceedings 
under the act. It was not harassment. It was the first time we had 
an association using PEng. 


The development from this is in the present bill where we 
Say it must be used in the context of an occupational or business 
undectaking to dissociate it from the use by an association for 
purely recognition purposes. That was the background of the 
action. 


You characterized it as harassment. We thought we were just 
defending our rights at the time. 


Zt 


Mr. Renwick: I appreciate your explanation, sir, and I 
would not accuse you of harassment. 


Mace) eo. ebaylon: Asgrong as Mo.» Peng did not punctuate 
his name he would be all right. 


Meontram: Peter Eng might be in trouble. 


Mr. Chairman: Have you anything further, Mr. Renwick, or 
were those the two points you wanted to make? 


Mr. Renwick: I think that answers my question. 


Mr. Grande: Who was the one who called it silly this 
morning! 


Mr. Chairman: That was this morning. We will now return 
ETE a aE ° ; : 
to Mr. Breithaupt s motion. All those in favour oft Mr. 
Breithaupt's motion? 


Motion agreed to. 


Sections 37 to 45, inclusive, as reprinted and amended, 
agreed to. 


Section 46 agreed to. 
Section 47, as reprinted, agreed to. 


Mr. Renwick: I am just saying I do not know how you keep 
us on our schedule so well. 


Mr .-MacQuarrie: Okay. Now Mr. Renwick is going to move 
the next block. 


On section 48: 


Mr. Breithaupt: Presumably, Mr. Chairman, the Joint 
Practice Board as a new kind of project is going to have to have 
some experience before we will see how it works. However, a number 
of recommendations nave been made by the chief executive officer 
and others as to improvements and changes in the framework. 


Could Mr. Fram advise us if those matters have now been 
sorted out by the changes to subsections 3 and 4? 


Mr. Fram: I believe the change to subsection 3 is the 
key one. It was the request of the Consulting Engineers of 
Ontario, and quite a reasonable request, I believe. I must have 
believed it, because it is an amendment. 


In the circumstance that one of the councils, either the 
APEO or the OAA, does not accept the recommendation of the Joint 
Practice Board, it is required under subsection 3 to give its 
reasons for rejecting the recommendation in writing to the Joint 
Practice Board and to the applicant. That was the request, and it 
was a very reasonable request. 
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As I have suggested, I do not think we will ever see the 
provision actually employed, but it is a reasonable one to be 
there, anyway. They should have a reason before they go to war. 

Section 48, as reprinted, agreed to. 

On section 49: 

Mr. Renwick: Section 49 is interesting. I wonder what 
the minister is going to require the council to put in its annual 


report. 


Mr. Fram: It has been making an annual report for many 
years now. I guess it will continue to do the same ola thing. 


Mr. Renwick: But what will the minister require them to 


do? Just the same thing? 


Mr... Breithaupt.:, Changes, if hesdoesanot, dikes tigel 
suppose. 


Mr. Fram: Changes if he does not like it. 


Mr. Renwick: "Containing such information as the 
minister requires." 


Mr. Fram: Yes. 


Mr. Renwick: I would assume they do not need to publish 
one if the minister does not require something. 


Mr. Renwick: That is frivolous. 
Mr. Chairman: No comment. 
Section 49 agreed to. 

Sections 50 and 51 agreed to. 
On section 52: 


Mr. Renwick: When is it anticipated? Is it anticipated 
in July or on January 1? 


Mr. Fram: I think it will be about six months before the 
regulations are in order. 


Mr. Renwick: But probably not later than the first of 
next year. 








Mr. Fram: Oh, I would think by the end of the summer, 
anyway--maybe earlier. 








inter jection: Right after the next election, probably. 
Section 52 agreed to. 


Section 53 agreed to. 
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Title of the bill agreed to. 
Bill, as amended, ordered to be reported. 


Mr. Chairman: Gentlemen, that brings us to the 
eonc busion. 


Mr. Renwick: Mr. Chairman, I think we should thank Mr. 
Fram for his years of-- 


Mr. Chairman: I was just going to do that. 
Mr. Renwick: Oh, were you? Fine. 


Mr. Chairman: First of all, before everyone leaves, I 
would certainly like to thank the Canadian Society for 
Professional Engineers for being here with us, as well as the 
Association of Professional Engineers of Ontario. We took a little 
time on one of the sections and we might have been here all day 
except for your clarification to help the members. We thank you 
again for taking the time to be here with us. 


On behalf of all of us on the committee, Mr. Fram, it has 
been nice being here with you. I know you have enjoyed it. 


Mr. Breithaupt: Take the rest of the day off. 


Mr. Chairman: Yes. Now you have other problems with the 
regulations, but good luck anyway. 


I think before we leave the committee should talk about 
tomorrow morning. We might like to return for an hour or so 
tomorrow to deal with the trust matter, so we can give our 
researcher some guidance on how we would like the report framed. 


With that, gentlemen, thank you very much. 


The committee adjourned at 4 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
inucsdays: Apri le). L984 
The committee met at 4:02 p.m. in room 15l. 
ORGANIZATION 


Clerk of the Committee: I call this meeting to order. I 
eneyour new clerk by. tne sway. 


Mr. Elston: Has there been a coup? 
Clerk of the Committee: No, just a change. 


Gentlemen, I must inform you that you must elect a new 
chairman. Are there any nominations? 


Mr. Williams: Yes, I would like to move for nomination 
as chairman the name of Al Kolyn. 


Clerk of the Committee: Thank you. Are there any other 
nominations? 


Then the chairman is elected. Mr. Kolyn, would you please 
take the chair? 


Interjections. 
Mr. Chairman: Thank you, gentlemen. I hope this is the 
first of a series of elections to various positions. Thank VOUS OE 


your confidence. 


IetinKoone- Ot the other things we should dois fo vote for 
a new vice-chairman. Are there any nominations from the floor? 


Mr. Williams: Mr. Chairman, I move that Mr. MacQuarrie's 
name be put forward in nomination as vice-chairman. 


Mr. Chairman: Are there any further nominations? 
Maw Elston: He is. absent. .Is.he available? 


Mr. Piché: I am subbing for him and he has indicated to 
me that he would be pleased to accept this very important position. 


Meee Chairman: All those in favour? 
Against, if any? 
Tos» Mr. MacQuarrie. 


We need a motion now to have our proceedings transcribed. 


Mr. Williams: So moved. 
Mr. Chairman: Thank you, Mr. Williams. 
Motion agreed to. 


Mr. Chairman: I would just like to take a few minutes, 
because I know some of the committee members have other 
obligations. 


I have received from our researchers the draft copy of the 
white paper and I would like to know when you gentlemen would like 
to deal with it. We could deal with it either tomorrow or next 
Wednesday, whatever the committee would like to do. 


Mr. Renwick: Is that the only item on our agenda at the 
moment ” 


Mra. ‘Chairman: Yes; Mr. Renwick. 


Mri Breithaupt;: LP would ‘suggest we begin on Wednecaayoal 
LO OpacrL Oc ker 


Mr. Renwick: I thought it would be nice to have a free 
Wednesday if there was one still available. Could we not deal with 
it tomorrow and Thursday? 


Mr. Swart: A man says that who has been away for two 
weeks. 


Mr. Chairman: You had a few free Wednesdays, Mr. Renwick. 


No eeereltngUpis UntOrlunatel yaimcannOtDesuene 
tomorrow, not that that need bother the committee. 


Mr. Chairman: All right, on Wednesday of next week we 
will start with the white paper. 
Mitch he VEN AU Die AG PO OmG LOC ks 


Mr. Chairman: It will be in camera, I presume. We will 
be discussing “le privately 16 eChac jet 


Mr. Breithaupt: Yes. I am wondering how much progress we 
expect to make. Would it perhaps be better to start at nine on 
Wednesday, April 11, with the hope that we could-- 


Mr. Renwick: Get finished at 10? 


Mrs Breithaupt: No. 


Mr. Chairman: Twelve-thirty? 


Mr. bueithaupt: We may be-able Coscompletemetra dittie 
more readily in two sessions if we have an extra hour. If, 
however, you feel it is going to take extra time anyway, perhaps 
it is not required. 
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Mr. Chairman: We know Mr. Renwick is a speed-reader, but 


I do not know about myself. 


Mtseereitisupee Allright.) we will start at 10. 


Mr. Williams: You may recall, the last time we met in 
Camera to discuss the white paper, in the deliberations of the 
committee it happened that there seemed to be an lrrerularicy if 
that we were transcribing what was deemed to be a discussion in 
Pameta, ase, recall. SI. just ratse that as a ponte muihat Leawas 
inconsistent with our normal practice that when we are putting a 
report together we would not be transcribing. I presume that 
pattern would be followed and we would not have Cranscrip@ions. 


Mr. Chairman: The clerk informs me that being in camera, 
we will have no transcription facilities here. 


The committee adjourned at 4:06 p.m. 
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STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Thursday, April 26, 1984 


The committee met at 3:32 p.m: in room 151, 
EXTRA-PROVINCIAL CORPORATIONS ACT 


Consideration of Bill 5, An Act in respect of 
Extra-Provincial Corporations. 


Mr. Chairman: There is a reference dated Aprtide 7) 19848 
which is Bill 5. Prior to dealing with it clause by clause, we 
will be hearing from a few witnesses, the first of the witnesses 
being Mr. Claude Latrémouille, secretary to Plaza 100 Tenants' 
Association. 


Mr. Latrémouille, if you have a prepared statement, we are 
willing to hear you. 


Mr. Latrémouille: I do not have one. 


Mr. Chairman: That is fime. You may proceed at your 
convenience. 


Mr. Latrémouille: I am the secretary of a tenants' 
association called Plaza 100 Tenants' Association. Our presence 
here today is due to the fact that some elements of Bill 5 have a 
direct effect on our situation before the courts, before the 
Residential Tenancy Commission and maybe before other bodies, 
judicial or quasijudicial, which we may have to encounter in our 
long battle for the protection of the rights of our tenants. 


The situation is very complicated. I would like to beg the 
indulgence of the members of the committee to introduce other 
participants, because it is a complex relationship involving many 
corporations, both foreign and Ontario corporations, so that the 
committee may be able to understand why we are in the situation we 
are in today and why Bill 5 may further complicate our situation. 
That is the reason we are present here this afternoon. 


Basically, we are dealing with two Liberian corporations, or 
corporations incorporated under the laws of the Republic of 
Liberia, and with three or four Ontario corporations. The two 
Liberian corporations are called Cadogan Investment Ltd. and 
Deerhurst Investment Ltd. Those two corporations, to my 
knowledge--up to April 18 at least, and I checked this afternoon 
with the registry at 555 Yonge--have not obtained what is called 
an exCraprovincial licence under part VIII of the Corporations’ Act 
of the Revised Statutes of Ontario. 


In spite of the fact that Deerhurst Investment Ltd. had 
never obtained such a licence, it proceeded to ask an Ontario 
COGpOracionecalled 481076 Ontario-=Inc. to ‘buy, ‘on its ‘behalf “a 


fi 


residential complex situate at 100 Wellesley Street East--that is 
at the corner of Jarvis and Wellesley, near here--from Cadillac 
Fairview Corp. Ltd. 


That corporation, 4810/76.0ntarloginc., supones tenineeab 
agreement for purchase and sale, assigned its interest in the 
purchase to Deerhurst Investment Ltd., the Liberian corporation I 
mentioned before; so that by the closing date, which was October 
1, 1982, Deerhurst thought it became the owner of the residential 
complex. 


There are two more corporations involved in this 
transaction: Fairwin Investments Ltd., an Ontario corporation, and 
Tse's Investments Ltd., another Ontario corporation. Both 
companies have the same head office as 481076 Ontario Inc. Tse's 
has two directors, Jack Tse and Andrea Tse, respectively its 
president and secretary. Fairwin's first director was Laurence 
Charles Caroe, and its sole director since August 13, 1981, is 
Jack Tse, who is also its president and secretary. 


The significance of this information is that when the 
transaction closed, Tse's Investments Ltd. got the commission for 
the transaction, although it was acting as an agent for the 
purchaser; Mr. Caroe got his $10,000, of course--lawyers do not 
work for nothing--and Fairwin Investments Ltd., due to a contract 
entered into between Fairwin and Deerhurst, became the. property 
manager of the residential complex. 


As of October 1, 1982, you have an Ontario corporation 
acting on behalf of Deerhurst Investment Ltd., which does not have 
a licence to carry on business in Ontario and which does not have 
an extraprovincial licence, and Fairwin and other companies are 
acting on behalf of Deerhurst with impunity. Nobody charged them 
with contravening the existing Corporations Act. 


The ministry has been informed of that situation and so far, 
to my knowledge, has not laid any charges, and yet many persons, 
both physical and moral, are acting on behalf of those Liberian 
corporations with impunity. No charges have been laid, it is 
against the existing Corporations Act, and we are caught in 
between the activities of those corporations before the 
Residential Tenancy Commission and other courts and trying to 
protect ourselves in spite of the complexity of the relationships 
between those corporations. 


To complicate things further, when last year the government 
introduced Bill 103, which was a predecessor to the present bill, 
Bill 5, we realized that the few advantages which the present 
Corporations Act gave us were to be taken away under the new 
proposed bill, and we tried to make sure some amendments were made 
to the bill so that our position would not be worsened due to the 
passage of the bill. 


3:40 p.m. 


Some improvements were made in the bill that was tabled this 
year, Bill 5, \but there are still isomesareas sot ithesbillsthnat. oan 
Our Opinion, should be modified, so our position will be, not 
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improved, but at least kept as it is under the present 
Corporations Act. 


I would like to review, if possible, the different areas of 
the present act that are of concern to us and the different areas 
of the proposed bill that are also of concern to us, so the 
committee may assess why we are concerned about the present. bid. 
I also want to suggest amendments that may be needed to keep us in 
the same position we are in at the moment. We are not asking for 
more rights than we have at the moment. We are asking to keep the 
few we have. 


The first section of the Corporations Act that has a direct 
consequence on Our situation as tenants is section 346, which 
grants power to hold land to those extraprovincial corporations 
that have a licence under part VIII. These powers are described as 
follows in the section: 


“Every extraprovincial corporation having a licence...has 
power...to acquire by purchase, lease or otherwise, to hold, to 
mortgage, to sell, to alienate and to convey any land or interest 
Cuereinain Ontario, | etc. 


The present bill has modified this wording, and we are 
concerned the modification may take away some of the rights we 
think we have under section 346. Maybe we are wrong. Maybe the 
proposed bill does not take away any rights. Since it is less 
precise than the present act, we would like the committee either 
to assure us that even though it may be less precise, it means 
exactly the same thing, or, if the committee sees no objection to 
keeping the words we have in section 346, to put them back in Bill 
5, SO at least we are sure we are not losing any rights in the 
transition from the Corporations Act to Bill 5. 


Another area of concern is subsection 349(1), which deals 
with the prohibition of some actions. 


"So long as an extraprovincial corporation within class 
iM 1S uUnNltcensed, it.4s not capable of maintaining any action or 
other proceeding in any court in Ontario in respect of any 
contract made in whole or in part in Ontario in the course of or 
in connection with business carried on contrary to section 339." 
That deals with business carried on in Ontario both by an 
extraprovincial corporation and by representatives or agents of 
that corporation. The prohibition is found in section 349. 


We find ourselves today in the position where we want to lay 
charges against the people who are acting on behalf of that 
unlicensed Liberian corporation. On one hand, the ministry has 
been informed of our desire to do so and, to my knowledge, has not 
proceeded with any charges. On the other hand, Bill 5 seems to 
water down some of the existing enforcement provisions found in 
the Corporations Act. What we are asking today is that some 
modifications be made to the enforcement provisions in Bill 5, so 
we are not in a worse situation than we are under the present 
Corporations Act. 


For instance, if tomorrow the bill becomes law and part VIII 
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of the Corporations Act is repealed, what is the situation in 
regard to infractions that have occurred from October 1, 1982, 
until today? Are they left up in the air or are they still 
prosecutable? That could be an area for consideration by the 
committee. 


Section 349 also deals with the right to go to court. 
Deerhurst Investment. Ltd. does not have the right to, go to court, 
and yet it does almost every month. Nobody cares, apparently. From 
my point of view, it looks like Alice in Wonderland. There is a 
law that says certain things should not be done. They are done 
anyway, and nobody does anything about it. Yesterday there was a 
judgement in county court in favour of Deerhurst. It is magic. It 
does not even have the right to go to county court, but it goes 
anyway. 


Those are our concerns concerning the present law. I would 
like to address the bill itself, so members of the committee will 
understand what problems the bill causes us. 


Section 20 on page 9 of the bill introduces a new notion--at 
least as far as the present act is concerned it is new; it may not 
be new concerning other acts--of reasonable cause in the violation 
of the act. It is the first line of the section: "Every person 
who, without reasonable cause,..."' 


This adds to the burden of proof in the case of a 
prosecution. In addition to proving that there is an infraction, 
we have to prove that there is no unreasonable cause. At the 
moment that does not have to be done. We do not need to prove 
reasonable cause. All we have to do is to prove that the act has 
been breached, and that is it. 


I would ask the committee to consider the removal of those 
words in subsection 20(1) so that in this respect we lose no 
rights that we have at the moment. We do not seek to have more 
rights than we have at the moment, but at least we do not want to 
be in a worse position next week, if the bill is passed next week, 
than we are today. 


Another part of section 20, subsection 2, confuses the issue 
to a degree which creates many more problems than we have at the 
moment. Subsection 2 seems to deal with the case where the 
extraprovincial corporation itself is found guilty of an offence. 


As you know, there may be charges against a corporation 
itself and there may be charges against the agents or the ° 
representatives in Ontario of the corporation. This subsection 
Siti with what happens when the corporation itself is found 
guilty. 


The section goes on to talk about "its representative." It 
may not have been the intention of the ministry to tie the two 
issues and to make subject to the conviction of the corporation 
itself a conviction of its representatives, but that was what the 
ministry achieved with the present wording. 


Aticbinensyof.subsectiong?; ait avou.tbakenout athe words "and 
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every person acting as its representative in Ontario," the section 
stands by itself. It deals exclusively with the extraprovincial 
corporation and with its officers and directors who have 
acquiesced, etc., and it has nothing to do with the agents or 
representatives, who can be found guilty under subsection 20(l). 


"Every person" includes both physical and moral persons, so 
they are covered by that. By putting them back in subsection 2 it 
confuses the issue completely and we have to find the corporation 
itself guilty to have the representatives also found Uae Gig Blok 
the corporation itself is intelligent, it will not carry on its 
business itself in Ontario, it will ask others to do it on its 
behalf. 


That is exactly what happened to us. Deerhurst may not be 
carrying on its own business in Ontario, but it has asked other 
corporations to do so on its behalf. The present wording of 
subsection 20(2) would create more problems than we have at the 
moment. 


At the moment the situation is clear: the extraprovincial 
corporation can be charged if it is carrying on business and its 
agents or representatives can also be charged if they are carrying 
on the mother corporation's or the unlicensed corporation's 
business. : 


Mr. Cureatz: Under this the agents cannot be charged? 


Mr. Latrémouille: Under this at the moment they can be 
charged but to be found guilty you have first to find the 
extraprovincial corporation guilty too, so you can comply with the 
present wording of subsection 2. If you remove those words, they 
can be charged under subsection 1 only and there is no complicated 
item in subsection 2 to muddy the waters. 


PiyOUsLOOk sa tessubsecta ond...) there.146—— 
Mr. Cassidy: I am sorry, which subsection? 


Mr. Latrémouille: Subsection 20(1). There seems to be an 
omission to tie in the future act with the present one. If the 
words on line 3 after the words, "by this act,"--if the following 
words were added it would make sure that there is a continuity 
between the present Corporations Act, part VIII, and the future 
Da. 


3:50 p.m. 


Ifyou add the words, "or by part VIII.of -the. Corporations 
Act or any predecessor thereof''--by the way, these words are found 
in section 23, as well, so they are quite in order. Then the 
section would read: "An extraprovincial corporation within class 
3, that is not in compliance with section 19 or has not obtained a 
licence when required by this act or by part VIII of the 
Corporations Act or any predecessor thereof, is not capable of 
maintaining," etc., etc. So we would cover both infractions to the 
bill and infractions to the present act as it stands now. 
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I would recommend that the committee add those words there 
since they are also found in section 23. The ministry seems to 
have realized the necessity of creating a continuity between the 
present law and the future bill. 


If you to section 22--that is what I was referring to at the 
beginning. In the last three lines we have new wording to cover 
apparently the intent of the original section 346, the present 
section 346. The words may cover in law all the areas that were 
mentioned in section 346 of the present act. 


Since laws are made for people and not for lawyers, I would 
urge the committee to consider putting back in the bill the 
original words of section 346, even though they may not add in law 
to the words which are in the present bill. At least for the 
common people, words like "to mortgage," "to sell," "to purchase" 
have a very practical and clear meaning. If you use terms like ''to 
acquire, hold and convey" any land or interest therein in Ontario, 
they may cover that, but then a judge may find that they do not. I 
would like to remove the pacer iiiG that a judge in future 
decides they do not. 


The present wording is clear. They are covered. Therefore, 
under the present law, the extraprovincial corporation cannot 
mortgage any land in Ontario if it has not acquired a licence. 
This is not as clear in Bill 5 as 1© is under part ViLI@or fhe 
Corporations Act. That is why we would urge the committee to 
maintain the wording of section 346, even thaugh the present 
wording in Bill 5 may be set to cover the same ground just to be 
on the same side. As they say, "ex abundanti cautela''--out of an 
abundance of caution. 


Mr. Cassidy: I am dazzled. 

Can you give us the specific words you had in mind, please? 
Mr. Latrémouille: For what section? 

Mr. Cassidy: The insertion-- 


Mr. Latrémouille: Oh yes. If you look at section 346 of 
the present Corporations Act-- 


Mr’? Cassidy: We do not have it in front of us. 


Mr. Latrémouille: Okay. I will read the relevant words. 
The words are: “to acquire by purchase, lease or otherwise, to 
hold, to mortgage, to sell, to alienate and to convey any land or 
interest therein in Ontario..." 


Mr. Cassidy: Thank you. 


Mr. Latremouille: And finally--again there is the same 
concern to make sure that the present situation is not made worse 
by the passage of Bill 5--I would like to address the question of 
prosecutions under the present part VIII. There should be a 
section or subsection in the bill to assure transition between the 
present part VIII of the Corporations Act and the future Bill 5. 
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I do not have the specific wording in front of me but the 
wording could be a subsection 2 in section 26 that would basically 
say: "Notwithstanding subsection 1, any prosecution instituted 
Giderspart VIII of*the Corporations. Act is Stillevalia! despite 
the repeal of part VIII." It is not proper wording but it simply 
Says that although part VIII is repealed, prosecutions are still 
valid and still can be instituted, or something to that effect. 


Mr. Yurkow: Mr. Chairman, would it be appropriate-- 


Mr. Chairman: We would like to let him finish the 
presentation, then we will ask for questions and we will have the 
staff and deputy here. 


Mr. Yurkow: It is directly to his point. I just hope he 
draws attention to something. 


Mire Wilbiams: Let us hear the-- 
Mr. Latrémouille: Okay. 


Mr. Chairman: It would be better if you finished, then 
we can come back to the point. Please continue. 


Mr. Latrémouille: Okay. I was saying about section 26, I 
do not have the proper wording to suggest to the committee to make 
Sure that anything undertaken by virtue of the existence of part 
VIII today is not jeopardized by virtue of the passage of Bill 5. 


These are the concerns which relate to our apartment 
building, simply because the status or the legal right of the 
present owners, so to speak, is unclear. It is not in our interest 
to clarify it against our own interests as tenants. In fairness, 
we ‘do not want to make the situation worse than it is at the 
moment. All we want is to keep things as they are, inasmuch as it 
is possible to do, without attacking the principle of Bill 5. 


I would like it to be understood clearly we are not seeking 
any more rights than we have at the moment; we are simply. trying 
to maintain our position as we perceive it to be right now. If by 
doing so, the bill is made better than it is now, everybody will 
penefit. from eire 


Our mandate stops there. We have not been asked to address 
the principle of the bill, which is whether all Canadian 
corporations should be put on the same footing--some should not 
have to get a licence and some may not have to. We have no mandate 
to talk about that part of the bill. That is why I have refrained 
from doing so. 


I guess it covers most of the areas we are concerned with. I 
am, of course, at the disposal of the committee and staff to 
answer questions. 


Mr. Chairman: Before we proceed to the staff, are there 
any members of the committee who have questions for our witness? 


Mr. Cureatz: I heard the presentation and thought it was 
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very well documented. My concern is: have the tenants had any kind 
of direct suffering? Can you give me a specific example? 


Mr. Latrémouille: The direct suffering is in an 
applicationstoirent review. for.a.24.5.per Centurent sincreascean 
the context of six and five per cent, both at the federal and 
provincial level; a mortgage, contrary to part VIII, which will in 
all likelihood be passed through to tenants; property management 
fees of five per cent--that is the practice of the Residential 
Tenancy Commission--will also be passed through to tenants, in 
spite of the fact that management agreement is against the law. 


Mr.-Cureatz: Because it.does- not exist; 


Mr. Latrémouille: Nobody in Ontario has the right to act 


on behalf of Deerhurst Investment Ltd. 
Mr. Gureatz:akigoe. 


Mr. Latrémouille: These are the main areas. 


Mr. Cureatz: No, that is good. I appreciate that, thank 
you. 
{ 
Mri «MacQuarrie: Let@ussgety backsto.Deernurstptorsa 
minute, Has the tenants' association at any time challenged its 
tight, to vhoidstend? 


Mr. Latrémouille: Before the Residential Tenancy 
Commission. 


MraaMecQuanraesg Betore; the, Residential. Tenancy 
Commission, not before a court of competent jurisdiction? 


Mr. Latrémouille: No, because the process, as you may 
know, is to start there, then go to the appeal panel, then to 


Divisional Court. We did not choose the rules; they were made for 
us, 


Mroy MacQuar rie: Oh, sure. In the course of your remarks, 
you mentioned the judgement had issued in Deerhurst's favour. 
Mr. Latrémouille: Yesterday, yes. 
Mr. MacQuarries In jthe:course,ofethat litigation, “since 
you seem to be familiar with it, was Deerhurst's right to maintain 


an action in Ontario questioned? 


Mr. Latrémouille: No, it was not. 


Mrs) MacQuarrmie: sli. nevermlas grea idly sbeen questioned: 
then, in a court? 


Mr. Latrémouille: To my knowledge, no. 


Mr. MacQuarrie: In your, proceedings before the 
Residential. Tenancy Commission, have you questioned this right to 


own property, to mortgage, to sell, and the rest? What has the 
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reaction of the Residential Tenancy Commission been to that 
argument? 


4 p.m. 


Mr. Latrémouille: The commissioner issued a verbal 
PulLugsbortheret fect that, ‘subjects tarbeing put in writing when he 
issues his final reasons for decision, the fact that Deerhurst 
does not hold a licence does not allow the commission to refuse to 
exercise jurisdiction. 


The commissioner at one point said, "The law is an ass." In 
other words, he said we have the obligation to go through the 
application for rent review, even though at the end of the process 
the whole thing may be invalidated. It seems to me that the 
commission has taken the position that it had that duty, because I 
think there is the word "shall" in Bill 163, the Residential 
Tenancies Act. 


Mrs MacQuarriecteves perticdoes say «ishal 1..." 


Mr. Latrémouille: Therefore, the commission did not have 
the choice of saying, “Maybe we should wait until their Tee co 
hold land or their right to mortgage or their right to sell or to 
buy is clarified before the courts." The commissioner has verbally 
stated to us during the hearing that he shall proceed, subject to 
the appeal process afterwards. 


Mr. MacQuarrie: Is there any inherent jurisdiction in 
the commission to make a reference to the court on a question like 
this? 


Mr. Latrémouille: There is, but if I remember correctly 
you have to go to the appeal panel first and then a party may make 
an application for a state of case before the Divisional Court. 
Then the commission makes the state of case before the Divisional 
Court. So it is yes, but it is after a few steps in the process. 


I may be wrong on that, but my feeling is that we have to go 
through two levels before really having the courts enter it. 


Mr. MacQuarrie: You mentioned, too, that as recently as 
this morning you had checked at the office of the corporations 
division and no extraprovincial licence had been issued to 


Deerhurst. 


Mr. Latrémouille: I checked today, but the cutoff date 


for that check was April 18. 


Mr. MacQuarrie: So up until April 18 they had no 
extraprovincial licence? 


Mraebatréemouille: Ghat jis yight.. 


Mr. MacQuarrie: I was just wondering if I could direct a 
question--okay, shoot. 


Myeewela sso Mri «Chairman, ab ameche «darector-o£ “the 
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companies branch. I can tell the members that Deerhurst Investment 
has not received an extraprovincial licence from me. I sign them, 
and it has not received one. 


Mr. Cureatz: That does not help your cause. 

Mr. Wells: We will see about that. 

Mri.) Cureat zs Okaysiel) wouldmlike to: heat your<stony. 
Mr. Breithaupt: We do not know what his cause is. 
Mr o(Cureatzs That “stright 


Mr. MacQuarrie: I have a question then of the ministry's 
representatives. I understand from the presentation we have just 
heard that your office had been advised of the fact that this 
corporation did not have an extraprovincial licence and it was 
apparently asked that some action be taken. If I am correct on 
that, has any action been taken or is action contemplated? 


Mr. Williams: Mr. Chairman, perhaps I could speak to 
that on behalf of the minister. 


The member for Kitchener (Mr. Breithaupt) was good enough to 
introduce into the debate the other evening the relevant 
correspondence with regard to initiatives taken by representatives 
for Plaza 100 requesting that certain action be taken by the 
ministry and, in turn, cited responses that had been issued from 
the minister's office. 


As a result of the concerns expressed in the letter from Mr. 
Latrémouille, an investigation was launched by the ministry staff. 
In ‘fact, that investigation, while it has been going on for some 
period of time, has essentially been concluded. It was undertaken 
by the investigation enforcement branch of the ministry. 


The matter is still being assessed on the basis of the 
investigation that has been made to date and is currently under 
review by the ministry as to what appropriate action, if any, we 
should and can take by way of legislative authority. In short, 
yes, the ministry is pursuing the matter and is taking the request 
and the concern of the tenants seriously and has been actively 
pursuing the matter on their behalf. 


Mr. MacQuarrie:*I ‘have one more*point. Turning to 
section 21 of Bill 5, dealing with the capacity of an 
extraprovincial corporation to maintain an action or other 


proceeding in any court or tribunal in Ontario. Then it goes on to 
say, “in respect of any contract made by it." 


What would we term proceedings before the Residential 
Tenancy Commission? Is that in respect of the contract? I would 
hesitate to think so, but I suppose a lease would be considered a 
contract, 


Mr. Chairman: The witness has his hand up. 


Sed 


Mr. Latrémouille: If I may, it is a very good point’ .Our 
position is that the application for rent review is an application 
for rent review. That rent is the price for a contract called a 
lease. Therefore, we are dealing with 413 CONErGACtseuwhich are; the 
413 tenancies at Plaza 100. Therefore;oindeeds itis. in respect to 
BeCOnUraCts 


Mr. MacQuarrie: I was just questioning the wording, 
whether the wording in this, or at least the limitation with 


respect to maintaining an action and confining it simply to 
"contract,'' was broad enough to cover other matters--for instance, 
in tort, or in respect of matters that might not necessarily lie 
SOLeLy sinvcontract. 


Mr. Williams: In response to that observation, and in 
pursuit of the concerns raised by Mr. Latrémouille, he has made an 
observation with regard to the present wording of subsection 
21(1), suggesting that it may not be as comprehensive and as broad 
as in the existing, comparable section 349 of the Corporations Act. 


At the present time, of course, what is proposed in 
subsection 21(1) of our bill is that it would read: "An 
extraprovincial corporation within class 3 that is not in 
compliance with section 19 or has not obtained a licence when 
required by this act, is not capable of maintaining any action or 
any other proceeding in any court or tribunal in Ontario in 
respect of any contract made by it." 


As I understood Mr. Latrémouille, he was suggesting that the 
broader wording in the existing section 349 should be retained in 
the proposed legislation. To allay any doubts or fears, it may not 
be inappropriate to give consideration to using wording similar to 
what is in the present section 349, to give a broader base to the 
contractual aspects of this thing. 


Mr. MacQuarrie: I just wonder whether, in fact, that 
wording is as broad as we would like to see it. From the point of 
view of an extraprovincial corporation falling within class 3, 
which has not taken out an extraprovincial licence or is not in 
compliance with section 19, I feel that such a corporation should 
have no status whatsoever in Ontario. This is a personal opinion. 


Mr. Breithaupt: And yet in this application, which goes 
to the county court, or otherwise, from time to time, it would 
appear that the ministry has not advanced any such argument on 
behalf of the people of the province, nor apparently has it 
otherwise come to the court's attention. 


Mrs Latrémouille: Mr. Chairman, .I--think «I was not 
understood. When I was asking for the main feeling of the present 
wording, it was in reference to section 346, which I read to Mr. 
Cassidy earlier. 

Inter jection. 

OD AOE ory iy 


Mr. Latrémouille: Right. I simply mentioned the 
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existence of section 349, without commenting on whether the words 
should stay or not. It did not appear to be a deterioration 
compared to the present act. The only thing I mentioned about 
subsection 21(1) was that if the words "under part VIII of the 
Corporations Act or a predecessor thereof" were added, it would 
create a bridge between the existing requirements and the new ones. 


Suppose the act is passed tomorrow. A corporation in breach 
of the present act could still be found not in compliance, whereas 
with the present wording it means not in compliance with Bill 5 
only. 


In other words, there may be an undesirable effect there, 
that everything which has happened up till today does not count. 


Okay, I understand that it is not the purpose of the 
wording. That stimulates me in asking for the addition of the 
words I suggested earlier. If the words, “under part VIII of the 
Corporations Act or a eee ae thereof" were added, we would be 
Sure that it is so. 


Mr. MacQuarrie: You want to make sure that it is 
properly bridged. 


Mr. Latrémouille: Yes. 


Mr. Yurkow: Mr. Chairman, section 14 of the 
Interpretation Act provides that bridging. It reserves the right 
to charge anyone or to maintain any action, notwithstanding the 
repeal of any provision for any action that was done prior to the 
repeal. 


Mr. Cassidy: Does this mean that an action initiated 
under the existing act would be allowed to be maintained? 

Mr. Yurkow: It would be preserved, In fact, they could 
charge under the existing act for an act that was done today, 


notwithstanding the repeal tomorrow. They could lay a charge three 
weeks from now. 


Mr. Williams: I was going to comment on that when I 
reviewed the matters that have been raised by Mr. Latrémouille, 
speaking to the points that he had raised in the act. I will do 
that in due course. 


As Mr. Yurkow has said, section 14 of the Interpretation Act 
clearly covers that bridging situation. In fact, in addition to 
that, there is adequate case law which confirms that you would not 
be prejudiced by that situation. 


Mr. Cassidy: Mr. ‘Chairman, would! lake to tthank Mr. 
Latrémouille for his bee epaneieulaaby for his accent in Latin, 
which I found exemplary. ought his brief was a very helpful 
one. 


I would like to ask some specific questions about some of 
the suggestions that were made. In subsection 20(2) you raise a 
question, basically, about the suggestion that there is a kind of 
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loophole there. A corporation acting in Ontario on behalf of an 
extraprovincial corporation would be liable Onlyeco 2a7i$ 24000 fane, 
which might not be sufficient to get them to comply. 


Ne. mLatremourites Noy ttor$25.000,.4F you refer to 
subsection 20(1). If the words that I mentioned were removed from 
subsection 20(2), they would fall at the end of subsection 2041). 
which reads, "or if such person is a corporation to a fine of not 
more than $25,000." 


Mr. Cassidy: I wonder, rather than taking words out of 
subsection 20(2), whether, if we were to simply put the last 10 
words of subsection 20(1) into subsection 20 @2)4 that would: do the 
same thing. 





Mr. Latrémouille: It would do the same thing that the 
present subsection 20(2) does. The problem is that subsection 
20(2) starts with the words "Where an extraprovincial corporation 
PSULULELY of “aneoftience.<: 


I was taking the example of our situation at Plaza 100. The 
extraprovincial corporation itself, Deerhurst Investment Ltd., may 
not be carrying on business itself. Therefore, it cannot be 
charged itself because it may not be Carrying on business itself 
in Ontario. The only recourse we have is to charge the agents or 
representatives of Deerhurst in Ontario. 


Once this is done, and if the section is passed as is, or 
even with the suggestion you make, we still have to get Deerhurst 
SuilCye Inateis because of "the first Mine. 


Mr. Cassidy: What would be the change you would make, 
then? I am not quite clear on the change you would make. 


Mr. Latrémouille: We are, in fact, making a transfer. We 
are saying, okay, let us remove the representatives from 
subsection 20(2). If they are removed from subsection 20(2), they 
automatically fall under subsection 20(1) because the wording of 
subsection 20(1) is "every person who." 


Mr. Cassidy: I understand. Okay. 


Mr. Williams: The thing with that is where we will have 
some legal difference of opinion as to the interpretation of the 
section. 


Mr. Latrémouille: Maybe I should explain: "Every person 
who, without reasonable cause, (a) contravenes this act or the 
regulations." 


You should refer to subsection 4(2) of the bill, where you 
piaiteseesthat. “No extraprovincial corporation within class 3 shall 
Carry on any of its business in Ontario without a licence under 
this act to do so, and no person acting as representative for or 
agent for any such extraprovincial corporation shall carry on any 
of its business in Ontario unless the corporation has a licence 
onderetnisaaccs. 
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If one takes subsection 4(2) and applies it to clause 
20(1)(a), they are covered by the prohibition which refers to 
"every person who contravenes the act." 


Mr.oCassidy:; In, practices gchinkstnateonesotea he 
problems with all of Bill 5 is the fact that the requirements put 
on extraprovincial corporations are very, very minimal. My 
colleague, Ross McClellan, put forward amendments to Bill 6 in the 
Legislature on Tuesday night, which would have required a higher 
standard of disclosure of those extraprovincial and also 
provincial corporations. Unfortunately, they were rejected, in 
their wisdom, by the government majority. 


Mr. McClellan: Torpedoed. 
Mr. Cassidy: Torpedoed, that is the word. 


If Deerhurst were to be licensed as a class 3 corporation, 
then you would go one step backwards or one step forwards in terms 
of having some knowledge of who controlled and owned Deerhurst, is 
that miecne 


Mr. Latrémouille: When they acquire a licence, we gain 
the possibility of knowing whom to talk to if we want to talk to 
them, if we want to charge them, if we want to do anything with 
them--whereas, at the moment, it is just like Alice in Wonderland. 
We found out the existence of Fairwin Investments Ltd. by 
accident. It happened one day, just floating. 


We found out the existence of another corporation which has 
a contract with Fairwin, and this was also happenstance--nothing 
formal, you just hear about those things. It was only after 18 
months that I was able to gather the information I gave the 
committee. On October 1, 1982, nobody knew anything that I told 
you. It just happened that way. 


If we had known that Deerhurst existed as of October 1, when 
we were in front of you, we could have gone to 555 Yonge Street 
and found out who Deerhurst is, where it was incorporated, who its 
incorporators are, and maybe a few of its officers, because they 
are required to sign the form when they apply for an 
extraprovincial Licence. At least we could have started from there. 


We did the opposite, We started from the last echelon, the 
property manager, and tried to work up, which is not very-- 


Mr. Cassidy: It is awkward, yes. 


ee 





Section 22 differs from section 21. Section 21 says that an 
extraprovincial corporation which is not licensed is not capable 
of maintaining an action; in other words, it is denied the right 
to maintainwe 


Section 22, which refers to the power to hold and convey 
land, and so on, is set out the other way. It says that a class 3 
corporation which is licensed has the power to acquire, but it 
does not say that a class 3 corporation which is not licensed does 
not have the power. 


ES 


I wonder whether, in fact, it would not be better to put 
that in as a separate subsection. 


Mr. Latrémouille: As I explained to the committee, I was 
not seeking to have more rights than I have today--although I 
would probably agree with you--but I was trying to maintain the 
status quo. 


Unfortunately, I see that the present Corporations Act is 
also worded that way. That is why I was not Suggesting a better 
wording for that. I simply wanted to maintain our position. 


There is an argument, though, which is made. If one 
interprets the present wording of section 22 in the way you 
suggest, it would mean that the Legislature did not intend to do 
anything. If one says that it does not prevent the unlicensed 
corporation from doing what the licensed corporation has the right 
to do, then it means that the section is meaningless. Also, the 
eBourtsy l- understands ‘aresrelictant“to say that the Legislature 
did not mean anything when it enacted it. 


Mr. Cassidy: I would appreciate word on this from the 
counsel, on whether in fact what Mr. Latrémouille says is correct. 
If you are a licensed class 3 corporation, and you have the power 
to acquire and convey land, does that mean that if you are an 
unlicensed class 3 corporation you lack that power? 


Mr. Yurkow: I would think that would be the inference. 


Mr. Cassidy: I am sorry? 


Mr. Yurkow: I would think that would be the inference. I 
agree with the witness's assessment. The court would put a meaning 
to ‘the section and, to put a meaning to it, it would have to mean 
that you do not have the power. 


4:20 p.m. 


Mr. Cassidy: Would that mean, then, if you go back to 
section 20, that if an unlicensed class 3 corporation acquired 
land, it would be deemed as contravening the act and therefore 
subject to penalties? 


Mr. Yurkow: My opinion would be yes. 


MpeeCassidy: lt sseems.fair ly iclearthat—-let me «see if. I 
can get the names of these companies now--481076 Ontario Inc. is 
acting as an agent or a representative for Deerhurst, which is a 
class 3 corporation that does not have a licence. Section 1 of the 
act makes it clear that, if you have an interest in real property, 
it amounts to carrying on business if you are an extraprovincial 
corporation. 


When I put all those things together, it seems to me that 
there is a prima facie case for what the tenants at Plaza 100 are 
Saying. Whoever this corporation is, which beneficially owns their 
building, it is in fact guilty under section 20, and should be 
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liable to prosecution and a fine of up to $25,000. Is that the 
case? 


Mr. Williams: Certainly the provisions are in the 
legislation to bring an action if, in fact, they are in violation 
of the legislation. I do not think anybody is arguing with that. 


Mr. Cassidy: My question then is this. 


Here we have a number of tenants who take time off work to 
be here today, probably out of frustration because of the fact 
that they have been trying to make that point to the ministry. 
They are clearly getting the runaround from landlords who prefer 
not to be known if possible, but the ministry has not taken the 
action it could to actually prosecute Deerhurst and say, "You 
cannot do that," and take them to court, at which point I suspect 
Deerhurst would probably respond by getting itself licensed. 


That is the kind of thing one expects government to do. Why 
has no prosecution been launched? 


Mr. Williams: Perhaps you could point out, Mr. Cassidy, 
where the responsibility is for the government to initiate an 
action “Pi theresisfatviolattroneorstheract: 


Mr. Breithaupt: Who is to do it otherwise? Does the 
government not enforce its own laws? 


Mr. Cassidy: Yes, that is right. There areslawsvacainee 
crime in the province, and prosecutions are normally taken through 
by government agents. Do you pass laws with the intention of 
having them ignored? 


Mr. Williams: Noe The matterjwofecourse; as<1 said 
earlier, is being carefully considered by the government as to 
whether, in fact, any prosecution should be undertaken. Clearly, 
the right is there to do so. 


We have determined, of course, that, with regard to.the 
management contract between Deerhurst and Fairwin Investments--and 
that is part of the legal problem we have come up against in 
determining whether or not the government is in a position to 
proceed with any charges. We have been carefully reviewing the 
management contract that exists between Deerhurst and Fairwin 
Investments, 


There is explicit provision in that contract which provides, 
and I quote, “That in fulfilling its obligations and exercising 
its rights hereunder, the manager shall be an independent 
contractor and not a servant or agent of the owner, and shall have 
the sole independent direction of the whole of the operation of 
the property and of its maintenance, supervision, leasing and 
general overall upkeep and, fulfilling such functions, the manager 
shall operate and maintain the property in a manner consistent 
with that of a reasonable and prudent owner." 


This, in itself, has been giving our legal counsel some 
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concern as to whether, in fact, they could start proceedings 
against Fairwin Investments. 


Mr. Breithaupt: Are you telling us that, under the terms 
of their contract, they are able to avoid the application of your 
legislation? 


Mr. Cassidy: That is absolutely bizarre. 


Mr. Williams: No. It may well be that what I am saying 
is that, with that type of provision, it is a question of whether 
we could go against Deerhurst and Fairwin Investments or simply 
against Deerhurst. 


Mr. Breithaupt: You will never know until VOUSt Ty S11 
would expect. 


Mose Williams * Thatl is: true, but’ a] am pointing out to you 
that this is what the investigation has, in part, uncovered. That 
is why it has taken some time for us to pursue this matter, and to 
consult with our legal staff to determine the appropriate approach 
TO .Cake Wm pursuing) thisymatter: 


Mr. Cassidy: When was the investigation that you refer 


CO initiated? 


Mr. Williams: It was requested back in December when a 
letter dated December 20, just prior to the Christmas holiday 
period, was written by our witness today. It was addressed to Mr. 
Johnson of the investigation and enforcement branch of the 
business practices division of our ministry. 


At that time, a request was made for an investigation to be 
undertaken. In fact, Mr. Breithaupt read the letter in question 
into the record in the House debate the other evening, if you 
Becca lls 


Mr. Cassidy: I am a bit puzzled. You have an 
investigation enforcement branch within the ministry, but. you just 
told us that it is not the policy of the government to investigate 
or to enforce as far as this particular investigation is concerned. 


Mr. Williams: No, no. 

Mr. Cassidy: That is what you said, with respect. Has 
there ever been a prosecution initiated by the ministry against a 
class 3 corporation for failing to get a licente? 

Mr. Williams: To the best of my knowledge, there has not 
been any active proceeding against an extraprovincial corporation 


FOC DeIneeineviolation of the-act. 1 would defer to Mr. Wells, who 
is the director and has more personal knowledge of the situation. 


Mr. Breithaupt: When he answers that question, would he 
also advise us that if amendments to this act are passed as they 
are before us, would any such prosecution be blocked? 
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Mr. Cureatz: And while he is answering, I would like to 
know why, after all these years, we suddenly have to have this. 


Mr. Wells: I am sorry, I did not hear the last part. 


Mr. Cureatz: After all these years, why we suddenly need 
this kind of legislation to allow no licensing. 


Mr. Wells: First, let me say that the companies division 
does not have its own investigative unit. We have to rely on the 
business practices division of the ministry. We ask them, as a 
favour, to do investigations for us. 


Mri Cassidy: Doe youmnotehavest hesrigtitycoseetr chose 
investigations done? 


Mr. Wells: No, we ask them to do it, but they have their 
own priorities, too. We sometimes have to play second fiddle, 
quite honestly. We just do not have our own in-house people or 
good, crack investigators to-go after them. 


We have used the services of a crack investigator of the 
business practices division, who has conducted an investigation. 
The matter is now being considered as to whether or not charges 
should be laid against Fairwin, under part VIII of the 
Corporations Act, in regard to the principle, and so on. 


I am not going to state anything further. I do not think I 
want tol turn Chis? intopartrial® 


Mrs Cassidy: Part’ VI11i is) the part) requiring, returns;eas 
that right? 


Mr. Wells: Part VIII of the Corporations Act is the 
existing Legislation. Anything which took place from 1982 to the 
present is under that act. 


As was indicated earlier, it is our view that the enactment 
of Bill 5 would certainly not affect any right of prosecution that 
we might have under the old part VIII, even if it goes forward and 
part VIII is repealed. We have to lose no rights in that regard. 


Mr. Breithaupt: But on the second part of that: would 
the passage of these amendments prevent such a prosecution in the 
future, based on a factual situation, if it came up the day after 
these amendments were proclaimed? 


Mr. Wells: In other words, if the bill were proclaimed 
tomorrow and a corporation bought a piece of land the day after 
that? 


Mr. “Breithaupt'? Andetheneyousgetsar etter waseyoundids 
asking, "What about things at Plaza 100?" 


Mr. Wells: Under the act, we specifically said that if a 
corporation holds an interest in land, it requires a licence, and 
we have had a clear violation of the act. 


ie 


Mr. Cassidy: Where does it say that in the act? I am 
SOTry-- 


Mr. Wells: The definition of carrying on business says 
that "A corporation holds an interest otherwise and by way of 
security''--that is, to prevent somebody who holds a debenture from 
outside on Ontario property, and so on, from having to get a 
licence. They are not really doing business here. 

If it is real property situated in Ontario--once this bill 


comes in, Deerhurst will require a licence. It will have to get 
one. 


4:30 p.m. 
Mr. Cassidy: Is that not the case under the present act? 
Mr. Wells: That is the issue we are looking at. 


Mr. Cassidy: I see. Does this represent a significant 
change from the existing act? 


Mr. Wells: In that sense, yes. We are saying that if a 
corporation holds real property in Ontario when this bill goes 


through, then that corporation will have to have a licence. There 
is no doubt about it in my mind. 


Mr. Cassidy: In other words, this law is more direct 
than what exists now. 


MresWells: That “is the <idea,. yes. 


Mr. Chairman: Gentlemen, we have spent an hour with this 
witness. We have one more yet. I think we should proceed to-- 


MU. CUBneatz.: Rightaftter my .question. 

Mr. Chairman: All right. What was your question again? 

Mr. Cureatz: Why? Why do we suddenly need the 
legislation? Has this been going for years, and has it come 
Enroughpthermibl,. ormis.it just suddenly, out of the blue? 


Mr ewe bls: ePartaV Lil -of the ;orporations: Act .has..been 
essentially unchanged since 1900. 


Mr. Breithaupt: We do not want to rush into these things. 
Mr. Wells: The companies division-- 


Mr. Cassidy: The present legislation is rather ahead of 
the government. 


Mr. Wells: We did the Limited Partnerships Act, which 
had not been redone since 1849, so-- 


Mr. Cureatz: We need a new company law committee. 
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Mr. Wells: In the last 10 years, we have moved in many 
areas to update and modernize the law. 


Mr. Bréithaupt<1 thinkiitvisafairstolsayeireallyegthat 
there has been a goodly variety of changes in corporate law, not 
only in the Corporations Act but a variety of others. 


Mr. Wells: Thatisron Eheselist. 


Mr. Breithaupt: This is an area that has not really come 
up, particularly, with the kind of knotty problem that we see 
today. 


Mr. Williams: As I mentioned in the House the other 
evening, this legislation is being introduced at this time simply 
to make the basic existing provisions under part VIII of the 
Corporations Act more modern, current and consistent with what has 
been happening, with the changes that have recently been made in 
corporate legislation. 


We have dealt with the Business Corporations Act within the 
past couple of years, and with changes in the Insurance Act. The 
Loan and Trust Corporations Act is under review. 


The old Corporations Act, as we know it, is being 
dismantled, in effect, and new, specific legislation is under way. 
The omnibus aspect of that legislation is causing it to 
self-destruct as we bring more specific and precise legislation on 
stream, This bill is an example of how we are modernizing, if you 
will, the existing legislation. 


Mr. Cureatz: I am awfully confused. I am just a humble 
little lawyer from Newcastle trying to find my way in the big city 
of ‘Toronto. We have the witness, who says that the proposed 
legislation would enable the corporation to continue without a 
licence. That is what I-- 


Mr. Breithaupt: The present corporation. 


Mr. Cureatz: The present corporation, the one you are 


talking about. 
Mr. Breithaupt: It would appear that way without the-- 


Mr..MacQuarrie:, No, Chere asea prohibition bmetheract: 
as it exists, against them carrying on business in Ontario unless 
they are registered, but the thing is that no one is taking any 
action on Wt, 


Mr. Chairman: Gentlemen, we seem to be getting into 
debate. Wewaremnere to hear some witnesses, so, thank you, Mr. 
Latrémouille, for being with us. 


Mr. Cassidy: I trust that Mr. Latrémouille is planning 
to stay when we get to the clause-by-clause, because I think he 
made some helpful suggestions. Perhaps we can call on him at that 
time, 


eu 


Mckee DLDet Lauper Mlewhl le edceweldeebe placing certain 
amendments that have been created as a result of my comments. His 
presence would be very helpful in seeing us through some of those, 


Since he knows the circumstance much better than any one of us in 
the room. 


Mr. Cureatz: While the new witness is coming up, let us 
have the director sort of explain this to me. 


Mr iWitidams=oMr. (Chairman, if I could respond to-- 


Mr. Cureatz: John, do not explain it to me, because I 


will be more confused. 


Mr. Williams: That may possibly be the case. I wanted to 
address the concerns that have been raised in point form by the 
witness. 


Mr. Chairman: Excuse me, Mr. Williams. Let us please get 
to the other witness. I am sure that we will be subject to the 
Same sections, more or less. 


Mr. Cureatz: Mr. Chairman, before we get to the other 
witness, I would just like to have a few little points cleared up 
in my mind, so that when the witness is up, I will have a better 
handle on it in terms of what has happened. Is that too much to 
ask? 


Mee Chatrmans All Ticht. Mr. Cureatz-. Continue, Mrs 
Williams. 


Mr. Williams: You asked the counsel a specific question 
on ‘chat. 


Mr. Cureatz: Right. You mentioned that, for sure, 
Deerhurst, or whatever corporation it is, would require a licence. 
That is where I am having some confusion. Then Mr. MacQuarrie got 
into the act. Bring me up to date. Do they need a licence? 

Mr. Wells: At the present time or under the new bill? 

Mr. Cureatz: Under the new bill. 

Mr. Wells: Under the new bill, if the corporation owns 


an interest in land, it will be carrying on business here, and it 
will be required to have a licence. 


Mr. Breithaupt: And there is no grandfathering provision 
there that will protect this situation from that requirement? They 
must have a licence when that bill passes? 

Mr. Wells: Yes, they will have to get a licence. 

Mr. Breithaupt: What happens then with the bill as it 
now stands? Do they require a licence which they have not, in 
fact, .obtained? 


Mr. Wells: That is what we are investigating at the 
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present time. We are taking a good, hard look at that, I assure 
you, to see whether or not Deerhurst or Fairwin or Tse Investments 
or Jack Tse himself, perhaps, is acting as agent improperly. If 
they are, we will be taking action against the corporation, but we 
have not yet concluded the investigation. 


Mr. Breithaupt: Okay, but we have also looked. We had 
this bill before us when it was called Bill 103. Some more months 
have gone by. The points were on the record, then, in the remarks 
which I made. 


Perhaps I have missed it, but it seems to me that it is not 
difficult to bridge the situation that they claim to own certain 
lands, that someone else is managing them for them, and that they 
do not happen to have a licence, because, as you have said, you 
sign the licences and you have not signed one for them. 


I do not understand how much more there is to investigate 
than that. Perhaps you could help me on that. I do not want to in 
any way compromise what you are doing, but it just seems to me 
that it is pretty well what we Latin scholars used to call a prima 
facie case. 


Mr. Wells: It may turn out that way and there may, in 
fact, be prosecutions. Do not forget, the definition of "carrying 
on business'' under the old act is different from what it is in the 
new bill. 


Mrs Breithaupt; pWilidsthat. bey apcompromisemanrthe future 
to a situation like that, or should the definition remain, because 
it has at least been discussed and considered, and has become 
familiar over the years? 


Mr. Wells: This is one of the most difficult sections we 
had to draft, and we had an awful lot of input from members of the 
private bar, the Canadian Bar Association, and so on. It seems as 
if we kicked around a million definitions of what constitutes 
“carrying on business," We have come up with what we think is a 
pe more streamlined and more effective definition in the 
new bill. 


Mr. Breithaupt: That does not leave out any of the 
peculiar or particular aspects in the earlier definition which 
might compromise any situation? You believe it to be somewhat 
broader, do you? 


Mr. Wells: Yes, we are including the service industry, 
for instance--offering services as opposed to goods, wares and 
merchandise, and so on, and various other little technical changes 
which I am not going to bore the committee with, obviously. 


Mi. (“MacQuarrversily baveyone? question. 


Mr. Chairman: Of whom? 


Mra MacQuarriesedustetoyclarilyeinemnyeantndathe 
requirements of the existing legislation, does an offshore 


23 


extraprovincial corporation require a licence in order to hold 
land in Ontario? 


Mr. Wells: A foreign corporation? Under the present act? 
Piethateis aesabus mess ahi boiteisua land development company, I 
would think yes. 


Mr. MacQuarrie: But is there a requirement in the 
present law that an offshore extraprovincial company should be 
licensed in order to hold land? 


Mr. Wells: In other words, if it acquires land without a 
Licence, @what® sathe effect of that? 


Mr. MacQuarrie: Yes. 


Mr. Wells: It is a sticky question. I am aware of one 


case that goes back to the 1950s, I think. I cannot remember the 
name offhand. 


Mr. -Latrémouille: Court of Appeal? In the 1950s? 


Mr. Wells: I think it had to do with legislation, which 
was not this legislation. It had to do with mortmain legislation. 


Mr. MacQuarrie: Mortmain, yes. 


Mr. Williams: The Gavin case? 


Mr. Wells: I believe it is the Garner case. 
Mr. Breithaupt: Ancillary objects, or-- 
4:40 p.m. 


Mr. Wells: I think what the court determined was that 
the title passed, but was voidable at the instance of the crown 


because the corporation did not have a licence in mortmain to hold 
land. 


That is a little separate issue. It is not directly on the 
point we have here, so I am hesitant to say that this would be the 
law here in Ontario with respect to extraprovincial corporations. 
It is along those lines. The corporation, in fact, did acquire 
title to the property. 


Mr. MacQuarrie: It was always my impression, in having 
done a certain amount of conveyancing, that an offshore 
extraprovincial corporation required a licence in order to hold 
land. I just wondered whether the ministry subscribed to that view 
Ort noc. 


Mr. Cureatz: Now they are saying that, for sure, they 
are going to have to have a licence. 


Mr. Breithaupt: They are also saying here they are not 
Sure if it is an ancillary object or part of the general corporate 
powers. They only have a stronger feeling of surety if it is in 
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the land development business as such, it being a primary object 
of the company. That appears to be the difference that I am trying 
to sort out generally. 


Mr. Cureatz: Okay. Then you are saying that this says 
for sure that you have to have a licence. 


Mr. Wells: Yes. 


Mr. Breithaupt: At the present time, you are not all 
that sure as to whether a licence is required to deal with the 
ancillary object of a bakery that happens to buy the building in 
which it is going to bake its bread, the corporation otherwise 
having the rights of a natural person and therefore not to be 
interfered with lightly if that is not its primary object? 


Mr. Wells: It is not a simple question. 


Mr. Chairman: Thank you, gentlemen, and thank you again, 
sir. The next witness we have is Ms. Leslie Robinson, from the 
Federation of Metro Tenants' Associations. 


Ms. Robinson: I have copies of our submission. 


Mr. Chairman: Fine. The clerk will get them and he will 
distribute them. Thank you very much. Please proceed. © 


Ms. Robinson: I will just start, then. -I would like to 
thank the committee for giving us an opportunity to speak to Bill 
5 today. The actual part of the brief that I intend to read from 
is not very long, so I beg your indulgence if you follow with me. 
I will probably be adding some comments along the way. 


My name is Leslie Robinson. I am now staff director with the 
Federation of Metro Tenants' Associations. The Federation of Metro 
Tenants’ Associations is an umbrella organization of organized 
tenants’ associations in Metro Toronto. 


There are actually:two issues of concern to tenants across 
Ontario that are related to your consideration of Bill 5. We would 
like to discuss with you the implications of our two areas of 
concern, 


First, we are and always have been concerned with the 
accessibility and disclosure of information relating to the names 
of directors, officers and principals of corporate landlords. 
Second, we are also concerned wich the accessibility of a person 
oct corporation to contact for service in Ontario and with the 
availability of the name of that person or corporation. 


However, before fully discussing the implications of the 
accessibility of corporate information and of an agent or person 
to contact for service, we would respectfully like to remind 
members of this committee that, as members of this government, 
each of you represents your constituents, who are consumers of 
this province, and not the business areas from outside the 
province. 
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As consumers, the Federation of Metro Tenants’ Associations 
would have liked to have been consulted prior to the drafting of 
this legislation, as were the Board of Trade of Metropolitan 
Toronto, the Canadian Bar Association, the Canadian Federation of 
Independent Business and the Ontario Chamber of Commerce. 


While we do understand the merits of consulting with 
business in the matters of the activities of corporations acting 
in Ontario from outside Ontario, your approach in consultation and 
the attitudes declared by Mr. Williams on behalf of the Minister 
of Consumer and Commercial Relations, Robert Elgie, appear to be 
one-sided. 


Quoting from Hansard of Tuesday, November 22, 1983, during 
the discussion in the Legislature regarding Bill 103, the 
predecessor to Bill 5: "...to make this legislation more relevant 
to today's situation and make it more fair and appropriate for the 
purpose of conducting business in this province by truly foreign 
corporations. I think we have to have that perspective in mind as 
we address some of the concerns that have been raised." 


Certainly you wish foremost to be fair and appropriate to 
the citizens of Ontario, and it is only in the interest of the 
citizens of Ontario that you would wish to regulate the conducting 
of business by extraprovincial corporations in Ontario. 


The federation would like to present to you one aspect of 
that perspective--the perspective of tenants who live in buildings 
owned by extraprovincial corporations. Mr. Claude Latrémouille of 
the Plaza 100 Tenants' Association is here today. He has already 
discussed.some of the specifics as they relate to Plaza 100. I 
will refer to his situation, but I also want to make some general 
comments. | 


Our first comment is one of support, and it is support for 
something that I already heard is in Bill 5. It is the inclusion 
of extraprovincial corporations that own land in the definition of 
those corporations that carry on business in Ontario. This section 
would cause all corporate landlords not incorporated in Ontario to 
be included in the provisions of the act. That is a very 
substantial change of Bill 5 over the current Corporations Act. We 
appreciate that change and would encourage the change to continue 
to be included in the act. 


Our second comment, however, is one of concern about the 
effect of subsection 4(1) which allows Canadian-based 
extraprovincial corporations to carry on business in Ontario 
without seeking a licence, that is class 1 and class 2 
corporations that are incorporated in Canada but do not have their 
residence in Ontario. This bill proposes that those corporations 
be allowed to carry on business in Ontario without seeking a 
licence. 


We have attached to the submission, and marked as appendix 
A--it is actually the bulk of the submission--a copy of the 
application for extraprovincial licence. If you turn to four pages 
later, you will see the application for licence that must be 
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filled out by a corporation outside Canada now to operate in 
Ontario. 


If you look at the first part, thenactual ,applicationsioy 
extraprovincial licence requires information about the 
corporation, almost all of which would be available about Ontario 
corporations from the Ministry of Consumer and Commercial 
Relations. 


The second part of the application is a power of attorney. 
This is the form that Plaza 100 tenants would have very much liked 
to have had Deerhurst sign over to the numbered company or to the 
property management company. This is our power of attorney form to 
designate an agent in Ontario as acting on behalf of an 
extraprovincial corporation. It is the filing of these forms and 
the payment of $200 which is the paperwork or red tape involved in 
filing? fora) licence?to, operates in Ontario. 


These forms do not appear to us to be particularly 
complicated or difficult. However, they do provide the two items 
of information which are necessary for tenants' associations. 
Particularly, the forms require information which is currently 
available about Ontario-based corporations; that is, the names of 
directors and officers and the name and address of an Ontario 
person or corporation for service. 


Tenants require corporate information about their landlords 
when the landlords apply to the Residential Tenancy Commission for 
a rent increase in excess of six per cent. This information is 
matched against the corporate information about the holders of 
mortgages and companies that contract out work to the landlord in 
order to detect non-arm's-length transactions. This information 
must be accessible in Ontario to all tenants. 


4:50 p.m. 


Tenants also require the name and address of a person or 
corporation to contact in Ontario to communicate with and also if 
necessary to serve in the case of court action. The Plaza.100 
situation is a prime example of what happens when no such person 
is so appointed. 


If this committee can assure us that these two pieces of 
information are available in Ontario to tenants of extraprovincial 
Canadian landlords, then we would have no objections to Bill 5. If 
the corporate information were available to us, if the name and 
address for service--I am getting positive signals from the 
gentleman from Consumer and Commercial Relations. Otherwise, we 
young have opposition to Bill 5; it would be vocal and it would be 
public. 


In our eyes, there becomes a conflict between the right of 
consumers to know who they are dealing with and the needs of 
extraprovincial corporations to not do paperwork. However, recent 
policy directions of the Residential Tenancy Commission indicate 
the Ministry of Consumer and Commercial Relations is acting to 
increase the accessibility of information and to increase the 
disclosure provisions, not to reduce such requirements. 


Ze 


In addition to our general comments, there are some specific 
comments we have relating to particular clauses. 


Subsection 20(1) imposes a penalty on persons who are in 
contravention of the act "without reasonable cause." This is a 
point that was brought up by Mr. Latrémouille. What is reasonable 
cause, and what are the implications of this statement? We would 
propose the more common wording that every person who knowingly 
contravenes the act ‘be guilty of an offence. 


To go on to subsection 20(2), this is the section that 
prompted much discussion earlier. It would appear to requir esthat 
the extraprovincial corporation in question be found guilty as a 
prerequisite for charging persons acting in Ontario as azenGe ihe 
wording of the subsection says that "where an extraprovincial 
corporation is guilty of an offence," then someone who acts in 
Ontario as their agent can also be convicted. 


We have a bit of a different suggestion for change. Rather 
than omitting those words in-subsection 20(2), we would Suggest 
that an additional subsection be drafted to specify that agents 
may be found guilty of an offence under the act or under 
subsection 20(1), notwithstanding the laying of charges against 
the extraprovincial corporation, so that both in fact could occur. 


In subsection 21(1), we make the same suggestion.as Mr. 
Latrémouille, that the wording "or by part VIII of the 
Corporations Act or a predecessor thereof" be added. However, it 
has been pointed out that the Interpretation Act covers that 
instance. 


In conclusion, we would like to thank you for your 
consideration, and we would like to extend a welcome to this 
committee and to government to consult with consumers as well as 
corporations in the matter of consumer and commercial relations. 
The tenants in Metro Toronto would be happy to provide input and 
feedback to government about matters affecting us. Thank you very 
much. 


Mr. Williams: Just a couple of comments, Mr. Chairman, 
before you entertain questions, speaking to the main points in the 
brief that has been submitted. 


The matters of adequate information being provided with 
regard to corporations--as to location, who the officers are, 
addresses, the appropriate people for service in cases of 
litigation--are all matters that have been of concern to us and 
were dealt with the other evening when we were dealing with Bill 
6. Bill 6 is complementary to Bill 5, Bill 6 being An act to amend 
the Corporations Information Act. 


It was at the time of the enactment of that bill the other 
evening that we did broaden the base, albeit not as extensively as 
the member for Bellwoods (Mr. McClellan) would have liked and 
asked for. Notwithstanding, we did broaden the base to ensure that 
the type of information you are suggesting be required; in fact, 
it is now incorporated into the Corporations Information Act. 
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We can provide for you a copy of that bill, if you wish, if 
you are not familiar with what additional information was called 
LOU: 


Ms. Robinson: No, I am not familiar with that. 


Mr. Williams: Ituspecifically provides; indsubsection 
4(1)4 ‘thate’Aneextraprovincialscorporationibshaliopiube the 
following information: (1) The name of the corporation. (2) The 
date and manner of its incorporation or amalgamation. (3) The name 
of jurisdiction under which the corporation was incorporated, 
amalgamated or continued. (4) The address of the head or 
registered office of the corporation. (5) The date on which the 
corporation commenced activities in Ontario. (6) The name and 
office address of its chief officer or manager in Ontario. (7) The 
address of “itsseprincipalgoliicesineOntario.7 


Then an amendment was introduced, adding an item 8, which 
was the name and office address of its agent in Ontario. 


Ms. Robinson: Is there a requirement that there be an 
agent or an Office in Ontario for Canadian corporations outside of 
Ontario? 


Mr. Williams: No, there is no provision for domestic 
corporations as such to file. The federal companies have no 
requirement in that regard. Is this not correct, Mr. Wells? 


Mr. Wells: For the last 60 years. 


Mr. Williams: Therefore, this is a provision which 
pertains specifically to the extraprovincial corporations. They 
are required to provide more information than they might be if 
they were a domestic corporation. 


Ms. Robinson: I suppose this would satisfy our first 
concern, which is the availability of the names of the officers 
and directors of the corporation. The second part of the 
application for a licence for an extraprovincial corporation is 
the appointing of a person or a corporation in Ontario to act as 
power of attorney. 


Tenants who live in buildings in Ontario would appreciate 
being able to deal with a person or a corporation in Ontario. I 
can give you an example. There is a building at 600 Kingston Road 
which is owned by a man who lives in Vancouver and whose lawyer 
lives in Alberta. The tenants have had a very difficult time 
trying to negotiate with the landlord. They have appointed agents 
to act on behalf of their interests in the rent review application 
they have made. However, those agents will not go any further than 
the rent review application. If somebody has a leaky tap and the 
superintendent cannot take care of it, they have to deal with 
someone else in British Columbia. 


The inclusion of Canadian extraprovincial corporations in 
Bill 5 would require them to appoint somebody in Ontario so the 
tenants could at least stay within the province when they want to 
contact their landlord. 
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Mr. Williams: The context of this legislation is to deal 
specifically with the extraprovincial corporations which 
constitute or comprise less than one per cent of the corporations 
doing business in Ontario. Under section 19 of this bill, there is 
a very specific provision for an agent for service in the 
province. However, this does pertain specifically to the 
extraprovincial corporation within class 3. 


Ms. Robinson: Is this class 3? 


Mr Wwihvams:, Thatiisirireht: 


Ms. Robinson: Our concern would be for that same 
requirement to be imposed on corporations in class 1 and 2, those 
outside of Ontario but in Canada. As I understand Le -ithiisisis “one 
of the major changes of this bill; it takes away the requirements 
from corporations outside of Ontario but within Canada which it 
used to impose upon us. 


Our concern would be that it would take away the requirement 
for a person or a corporation to be appointed as a power of 
attorney in Ontario in the case of an extraprovincial Canadian 
landlord with whom the tenants could deal. It takes away the 
requirement that there be an Ontario person with whom to deal. 


On edi. 


Mr. Williams: The act is not taking anything away. Under 
the Judicature Act, the rules of procedure facilitated the means 
of effecting service on representatives or officers of 
corporations which may not be within class 3 but are either 
federal or provincial corporations from another province. Under 
those procedures, as you know, it was a rather cumbersome, costly 
process at one time. You had to get a court order to teffect 
service outside the province. 


This has been streamlined. The process is such that one can 
as effectively serve a representative of a company, albeit an 
Alberta company, a British Columbia company or whatever, by 
initiating the process here in Ontario and Seale service effected 
in that other jurisdiction. It has been greatly facilitated under 


the amendment to the procedures in the Judicature Act. 


Mr. Chairman: Thank you, Mr. Williams. I think Mr. 
McClellan has been waiting patiently to ask our witness a few 
questions. Please proceed, Ross, before you forget the question. 


MreeMeGleblan:-#thankeyoue DPiwill ibe quite briefer ijust 
wanted to ask Ms. Robinson a question. 


With respect to your second comment regarding a tenant's 
requirement to obtain corporate information, are you speaking 
specifically about the names of directors and officers and the 
name and address of an Ontario person or corporation for service? 
Are these the principal things you are concerned about obtaining? 


Ms pROpunson-aWwathine thes context’ ofethi's acts we .are 
also concerned that there is no access in Ontario to the 
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principals of corporations, to the real owners of the corporation. 
We would like to see this. However, we will restrict our 
discussion tosthe eccontext,ot, Bids! 25. 


Mr. McClellan: I am just concerned about the names of 
directors and officers. You have indicated that the forms you have 
included as appendix A would set out information that is currently 
available about Ontario-based corporations, that is, the names of 
directors ‘and -officers/'D) cannot.Gindwthis aimigyour mater lays al 
must be missing something. Could you show me where the requirement 
is to identify-- 


Ms. Robinson: It is on the first page under the 
Supporting documents. Actually, it is under the officer issuing 
the <centiimicate! 


Mr. McClellan: Yes, I see. I assume this could be the 
agent ‘in;Ontario. I do not think there is any requirement=- 


Ms. Robinson: For officers and directors? 


Mr. McClellan: --for officers and directors to be 
identified, unless I am missing something. Perhaps under the 
official's-- 


Ms. Robinson: Are officers and directors already. filed 
with the Ministry of Consumer and Commercial Relations? 


Mr. McClellan: This is one of the things I was trying to 
get at with our amendment to Bill 6 the other night, which I will 
make available to you. It would have provided for quite an 
extensive amount of corporate disclosure for both extraprovincial 
and provincial corporations. However, the other two parties chose 
not to -<supponGent. 


Mr. Breithaupt: I think there is some uncertainty, is 
there not? 


Mr «-MeGleblan sano senotereahLy,; 


Clerk of the Committee: I think it is covered under the 
supporting documents-- 


Mr. McClellan: I am sorry. I cannot hear you. 
Clerk of the Committee: Appendix B. 
Mr. Williams: I think Mr. Wells can comment on this. 


Mr. Wells: With reference to the supporting documents, 
which are the instructions for completion of the form, all we are 
asking for is a certificate of status issued by the jurisdiction 
to which the corporation is subject. This would be under the seal 
of the appropriate government official, indicating that the 
corporation is in existence and that they are not licensing some 
ceyime pects company, a corporation under the wrong name or something 

ike that. 
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In Ontario, we require information as to the directors, 
officers, senior managers and so on--their names, addresses, the 
whole works. We do not require this of extraprovincial 
corporations. This information is fully available in the 
jurisdiction to which the corporation is subject. 


The vast majority of corporations which are extraprovincial 
and do business in this province are federally incorporated, so 
the information is available in Ottawa. There are more than 30,000 
of them. I think we have an extra 2,800 corporations incorporated 
in other provinces, which represent less than one per centeof “the 
businesses operating in Ontario. 


If we required all of this information to be filed all the 
time, we would be buried in it. We think the best source of 
information as to who the directors and officers are of a 
particular corporation that is not in our jurisdiction is the 
jurisdiction that governs them, and that is the approach we have 
taken in the past. 


Mr. Williams: Bear in mind what information we have made 
mandatory under this Corporations Information Act that we enacted 
the other evening. 


Mr. McClellan: With great respect, I do not think that 
gives the names of directors and officers of extraprovincial 
corporations, unless my memory is failing me. 


Mr. Wells: No, that is not one, that is true. 


Mr. Williams: The name, office and address of the 
extraprovincial corporation's chief officer are mandatory in 
Ontario. ; 


Mr. McClellan: Again that could be the Ontario agent; it 
would not need to be a member of the board. 


Mr. Wells: Although that person would certainly, under 
the rules of practice, be a person who would be able to accept 
service of documents. 


Mr. Breithaupt: That is why it is there. 


Mr McClellan: 1 understand that. The point I. am trying 
to make is that part of the concern Metro tenants have set out, 
which they hope will be addressed in the legislation, is being 
met... butapartvot Terris *not . 


I have another question for Ms. Robinson. I assume you have 
had difficulty in your experience in getting the names and 
addresses of directors and officers of extraprovincial 
corporations for purposes of rent review and other landlord and 
tenant issues. 


Ms. Robinson: I must say honestly we have followed the 
difficulty that Plaza 100 has been under. Plaza 100 are affiliate 
members of the association. We had difficulty with the 600 
Kingston Road people. Other than that, I am personally not aware 
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of any other difficulties, although the federation is a small 
organization and does not handle individual rent review cases. 


Mr. Breithaupt: But this is the first time this rather 
peculiar extraprovincial corporation wrinkle has appeared, in your 
experience? 


Ms. Robinson: The first time I saw Bill 5 or heard about 
this discussion was two days ago. 


Mr. Breithaupt: Or ever heard about what kind of a 
creature it was? 


Ms. Robinson: Yes. 
Mr.- Breithaupt): that tis understandable, of course. 


Ms. Robinson: We knew that Deerhurst was an 
extraprovincial corporation from Plaza 100. I knew that Plaza 100 
tenants were pursuing that end. 


Weididsnot weceive sa icopy,ot Bills sor sohebi bl 0s ewhenste 
was first drafted or being circulated. The first time we saw Bill 
5 was when Claude Latrémouille came into the office a couple of 
days ago. In haste, we drafted this presentation. I must apologize 
if it is inaccurate about the requirement of officers and 
directors. 


That information is crucial to tenants who are trying to 
defend against a landlord's application for rent increase because, 
when you have a landlord applying for a rent increase and the 
tenants name the landlord, they name the mortgage holders and the 
contractor who fixed the roof or the contractor who does the 
management. There is no other way of checking whether there is an 
arm's-length relationship between those companies unless you do a 
corporate search. 


We instruct tenants to go to the Ministry of Consumer and 
Commercial Relations to do corporate searches of their landlords 
and the holders of the mortgages and the contractors. We could not 
instruct tenants to do that, I guess, if either the landlord or 
the mortgage holder or the companies doing the work were 
incorporated outside of Ontario. 


D2 LO spieGik 


Mr. McClellan: My concern is that part of your problem 
is not being addressed. In the debate on Bill 6, I used the 
example of the 50 numbered companies in Cadillac Fairview. After 
the passage of both Bill 5 and Bill 6, nobody will still know who 
they are. 


Lithink <yowsshould lookwtairly critically av bothepiecessor 
legislation, because I am afraid that by the measure of your own 
criteria, that they do not measure up. There are still going to be 
serious problems in both identifying corporate interrelationships 
with respect to-- 
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Ms. Robinson: Even with directors and officers there is 
a problem because it is often a lawyer in trust, for who knows who. 


Mr. Breithaupt: And two secretaries who have no 
ned atl HOTShUp sso be oour se. 


Ms. Robinson: And somebody and their brother going si t 


for their mother. 
Mr. McClellan: I just wanted to try to clear that up. 


Mr. Chairman: Are there any further questions by any 
other members to the witness? If not, thank you}) Ms. Robinson: 


Ms. Robinson: Sfv also have), just lo file with you, a copy 
of a letter to the newly elected alderman in ward 6 of the Coty; 


Dale Martin, who is the alderman for the Plaza 100 tenants. He has 
written a letter pressing on the issue of corporate disclosure and 
also supporting the submission of the Plaza 100 tenants. 


Mr. Chairman: The clerk will distribute it. Thank you, 
Ms. Robinson. 


That brings us to the conclusion of the hearings of the 
witnesses, and we will now move to the clause-by-clause of Bill 5. 
Does the committee prefer to do it section by section, or could we 
lump a few together? I do not recall that there was much 
discussion prior to sections 19 or 20. 


Mr. Breithaupt: As committee members will be aware, the 
points which were raised on second reading debate have been quite 
fully teviewed by Mr. Latrémouille, who was before us today. I am 
not going to review those matters in depth. 


I do have a series of amendments which I am going to be 
placing before the committee with respect to changes to section 20 
that follow through the variety of themes that we have discussed. 


In addition, there is the matter to be sorted out with 
respect to the definition of the business corporation situation. I 
understand from the director and from the other information we 
have had that, in the ministry's view, the new definition takes 
nothing away from what is there presently. It does, perhaps, 
modernize and somewhat streamline the matter. 


Indeed, it is my understanding that it is the ministry's 
view that, in fact, this new definition expands upon what has been 
somewhat more particularly set out heretofore. 


So, with that understanding, and my hope that you are 
correct in your view, the only amendments that I will be making to 
place before the committee will be these four that are before you. 
the first wefersitotstibsection®201) : 


Mr. Chairman: You may proceed with the discussion; we 
are having copies made at the present time. 


Mirae bresthaupe :"Astaeresult;, Iswould thinkethatssingse 
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far as I am concerned, the first 19 sections of the bill can carry. 


Mr. Chairman: Thank you, Mr. Breithaupt. The clerk has 
gone out to make extra copies so that each member has a copy of 
all your amendments. 


Mr. Williams: Are there no amendments up until section 
ioe 


Mr. Chairman: No, it seems not. 


Mr. Cassidy: I would just ask--the two witnesses may, in 
fact, have comments on any section up to 19. I do not believe they 
aay 


Mr. Chairman: Mr. Cassidy, we have had the witnesses 
before us; we are into the clause-by-clause now. 


Mree Cassidyivest@l uealize tha&. 


Mr. Chairman: If the witnesses have any comments, [ am 
sure they could pass you a note and you could pass them on. 


The members now have Mr. Breithaupt's amendments. I think we 
should proceed with the bill. 


Mrs Bee I have one comment with respect to 
subclause ii), “if the use-ofethat name would be likely 
to deceive." 


I find some difficulty with the use of the word "deceive" 
here. For instance, in the Trade Marks Act and other acts where 
there is a likelihood of confusion in the minds of people coming 
in contact with the marks or, in this case, with corporations 
using trade names, these acts use words such as "confusing" or 
"likely to deceive." They do not confine it to the element of 
deception only; they deal with confusing, misleading or likely to 
deceive. 


I find in actual application before a court, the concept of 
deception is sometimes difficult to establish. I just wondered if 
Mr. Wells would care to comment on that. 


Mr. Wells: Yes, I would be pleased to. The particular 
section really is taken from the Business Corporations Act. 


Mr. MacQuarrie: I realize that. 


Mr. Wells: We have extensive experience with this 

wording. At any one time under the Business Corporations Act, 
Corporations Act and indeed under part VIII of the Corporations 
Act right now, we have about 50 files on the go, where persons 
have complained about the name of another corporation being so 
similar to theirs as to be likely to deceive the public. That is 
what it amounts to. There is extensive law going right to the 
Supreme Court of Canada interpreting this type of wording. 





In essence, and this will be filled out-in the regulations, 
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a name will be likely to deceive if you went to deal with a 
corporation when you really wanted to deal with another 
corporation. In other words, you wanted to deal with A, but you 
dealt with B by mistake, thinking it was A. 


One of the other criteria used is whether or not you might 
falsely associate two corporations as being units of the same 
company; Coles Sporting Goods and Coles The Book People, for 
instance, was a case that actually went to the courts on that sort 
of problem. 


Really, it works very well. We have had many hearings and 
there aresan awiltilwlot ofgdecisionssavailtable. So far;.1.am 
pleased to say that while I have been around, we have not been 
successfully appealed on any of these decisions. That probably 
means the kiss of death, having said that. 
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The lawyers and the people who deal with us are given 
complete information about what the law is. We have a record of 
all the decisions which we have rendered. They form great piles of 
books and they are available to the public, etc., and the system 
works quite well. The wording is in fact well defined in the law. 


Mr. MacQuarrie: I have no doubt that the words have been 
defined and judicially interpreted. 


MrviWells: ivi, may interrupt: in) thesregulatiom there 
will be assistance for persons in determining what those words 
mean, so they are not left out in the wild blue yonder thinking, 
“What on earth does it mean?"' We will be defining it. 


Mr.-MacQuarrie: J] had wondered whether it might be 
related more closely to some of the other acts, either federal or 
provincial, that apply to corporations and their dealings, whether 
it be the one I am most familiar with, of course, the Trade Marks 
Act. There, where trademarks or trade names are confusing. or 


deceptively misleading, this sort of thing, there is also quite a 
body of jurisprudence on the meaning of those words. 


Mr. Wells: Right, but of course trademarks are a federal 


matter-- 
Mr. MacQuarrie: l realize:that. 
Mr. Wells: --and of course we cannot tread on their 


territory. Second, in this situation we are not talking about a 
lawsuit between two parties where there is a lis between the 
parties, if I may use the technical term; we act in this situation 
for the benefit of the public who are likely to be deceived. 


MaaMacohuarriesiThats Isthiniggas ithexmains thnustpoft) aul 
Of; it "thettelimination'of possible iconfusion. 
Mr. Wells: Yes. It is not designed to help some 


particular person who happens to have a grudge against someone 
else. 
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Mr .8MacQuarrie: (NO? “If reali zel Chats @AMerichts vit aeris 
covered in the regulations or amplified, fine. 


Mr. Wellse Yest#itswiat pe. 


Mr. Chairman: Mr. Breithaupt, would you move your 
motion, please? 


Mr. Breithaupt: Yes. The members of the committee will 
recall the comments I had made on second reading with respect to 
four themes that, in our view, had not been addressed by the 
changes that were proposed in the bill. Certain other themes, 
following the comments that were made on second reading of Bill 
103, were reviewed by the ministry. If you happen to look at my 
remarks in Hansard, you will see that those items have been 
accommodated, and I believe the bill is stronger as a result of 
them. There are, however, four areas that, in my view, require 
some further amendment, and I will put them to you, two in section 
20, oneé™in section Ziwand one in®section 26. 


The importance of placing these amendments is to underline 
once again our view that it is most important that we ensure that 
no one is absolved from the traditional operation of the 
extraprovincial corporations legislation through the passage of 
amendments to this act today. This will be reinforced by my view 
that if this situation were to arise after the passage of these 
amendments in a separate instance, the protections that the new 
legislation would give must be clearly seen to be as important 
then as they are in dealing with situations that have developed so 
far. 


We were of the view that there would be the likelihood that 
certain parties to the passage of this bill would be absolved from 
the rules and application of the Extra-Provincial Corporations 
Act. This meant, of course, such parties as Cadillac Fairview or 
the Laurence Caroe law firm, perhaps the well-known firm of 
Goodman and Goodman or, indeed, even the operation of Spar 
Property Consultants Ltd,, the company formed by former employees 
of the Residential Tenancy Commission that represents landlords to 
some extent at commission hearings. 


We want it clearly known, and I believe it has been stated 
by the director, that any changes to the statute now will not in 
any way weaken the statute. This is something I have taken from 
his remarks and JI am pleased to see that. 


In any event, the four sections we can deal with and 
possibly complete before we have to leave today are, first, an 
amendment to subsection 20(1), "That the bill be amended by 
deleting the words ‘without reasonable cause'" in line 1. The 
reason this amendment is proposed is because it is our view that 
the bill otherwise waters down the strength of the penalty 
provisions by providing that a person can be found guilty of 
contravening the act and its regulations or of the condition of a 
licence only if the person commits such an act without reasonable 
cause, 


In our view that would give a way out to those who have 
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acted and who may attempt to rely on some internal agreement or 
management contract, such as the one quoted, to say they had, in 
all innocence, dealt in such a way that should enable them to be 
absolved from the operation of Ontario law. The existing penalty 
provisions which exist under section 8 of the Corporations Act do 
not contain such a phrase. Indeed it appears much more 
straightforward and clear-cut. 


Unless the extraprovincial corporation has a licence and 
unless that licence is enforced, if you look at section 348 of the 
act, the extraprovincial corporation or its agent is guilty of a 
certain offence. From the comments made this afternoon, there 
seems to be uncertainty in the ministry as to whether such 
penalties can apply where the main object of the corporation is 
something other than holding development land. So if a corporation 
had land development as its main function, it might properly 
require a licence under this act, whereas it may be that ancillary 
objects or the normal acquisition of land as part of another major 
business might be a reasonable ground upon which to exempt that 
corporation from obtaining this licence. 


That, as I understand it, is the dilemma in which the 
ministry finds itself as a result of study and the opinions that 
have been obtained. We are of the view that the penalty provisions 
must be clear and the opportunity for exemption or exception to 
such a provision should not be in the act. Accordingly, the 
removal of these words "without, reasonable cause" in our view 
would strengthen the act and would not give any opportunity to 
parties dealing in this kind of situation to claim exemption in 
any way from such a licence. 


Ss oORp ems 


As Mr. MacQuarrie mentioned earlier, he understood the 
ordinary practice required an extraprovincial corporation to 
obtain such a licence. I must say that in my modest solicitor's 
practice in Kitchener some years ago, I thought that was simply a 
rule as well and that the question did not arise. However, I admit 
that it involved me only on very few occasions where one even 
remembered the application of a statute such as this. 


In any event, I think the removal of these words would 
strengthen the act. I look forward to hearing from the director or 
the other ministry representatives as to their views on that 
suggestion. 


Mr. Mitchell: Mr. Chairman, I heard the people appearing 
before us raise their concerns about those particular words in 
section 20. I have listened to the member for Kitchener. However, 
it strikes me that, without those words, we are really--I am not 
sure whether "prejudging" a situation is the precise word. 


There are many things which each and every one of us signs 
in our lifetime. When we fill out our income tax forms, we say, 
"To the best of my knowledge, I swear that the above is true." I 
think these words are on the bottom. 


What we are implying by removing it is that all these people 
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carrying on business out there are going to try to do something to 
abuse the system. Surely, "without reasonable cause" is a 
statement which most of us would accept or expect if we were 
working for somebody and carried out our duties in good faith--if, 
for whatever reason, something were passed to make proof 
necessary, we could prove that there was no attempt at 
circumvention, or whatever. 


However, by taking those words out, we are not even allowing 
forsthat.. lt jbecomescs implyathisvormmocthiness hiss isowhyatine 
removal of these words has me a little concerned. By taking them 
out, we are removing from these people the same rights which most 
of us have in any other dealings we uSe. 


I am not a lawyer. Pardon me for-- 


Mr. Chairman: Excuse me just a minute. Before we start, 
I think Mr. MacQuarrie had something to say. Then we will get back 
to you. - 


Mr. MacQuarrie: I have heard Mr. Breithaupt's comments, 
as well as the presentations made. To my mind, there appears to be 
a certain degree of merit to them. 


I was going to direct a question to the parliamentary 
assistant or Mr. Wells. Could you give us an example or two of 
what you would consider to be reasonable cause? I rather like 
black and white law. Mr. Breithaupt's amendment seems to be 
directing this more to black or white. 


Mr; Breithaupt: Am I correct that section 348 of the 
Corporations Act does not have that phrase in it? One wonders why 
ite iss pues in=nere: 


Inter jections. 


Mr. MacQuarrie: I just want a few examples so that we 
can judge, if you will, the effect of the deletion or inclusion of 
these words. Then we can judge which would be the best approach. 


Mr. Williams: Mr. Chairman, regarding the last evening 
when this bill was under debate in the House and Mr. Breithaupt 
raised this question, the time since then has enabled us to pause 
and reflect on the point being made. It was not lightly that we 
concluded it would be unnecessary, and it is perhaps inappropriate 
to remove the clause whose removal is being requested by this 
amendment. 


By removing that clause, you are imposing strict liability. 
Let me give you the example you are seeking as to why there is 
justification for retaining this clause in the section. 


Suppose, for instance, unbeknownst to the officers of the 
company, the agent for service died the week before. Strictly 
speaking, they are in violation and would be subject to 
prosecution. 


I would think, however, that there would be reasonable cause 
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there, if it came before a court for a judge to exonerate them in 
that given circumstance, where, with due haste, they did appoint a 
new agent but during an interim period of a week or two they were 
unaware of the fact that the agent had died. 


If you apply the strict liability rule--which you will do 
here if you remove that discretionary clause and which, of cour se4 
we would assume a court of law would apply with an appropriate 
discretion--the judge would have no alternative but to convict and 
to impose a fine. 


Someone, for whatever reason, might have said that they were 
in violation. Their agent had died two weeks earlier and they 
might have been unaware of the fact that the lawyer who acted for 
them might have been their agent as well. If, for some reason, 
somebody felt, "Let us go after them and have the ministry 
prosecute them," the judge would have no option but to convict. 


More important, we are-.simply trying to be consistent here. 
The member for Kitchener will appreciate this because he was very 
much a party to the debate on the Business Corporations Act. I 
would remind him of the fact that this particular clause is used 
throughout the Business Corporations Act. We are simply trying to 
be consistent with what is provided in a main body of legislation. 


For example, in the Business Corporations Act, "Every person 
who fails without reasonable cause to comply with subsection 
so-and-so, and without reasonable cause uses a list of holder 
Ssecurities@in ‘contraventionof subsection so-and-so. or fails 
without reasonable cause to send a prescribed form or proxy''--of 
about 15 subsections under which a person could be found guilty, 
the phrase "without reasonable cause" is the qualifier that is 
used. 


We are simply endeavouring to be consistent here, and, at 
the same time, even-handed in the application of the law. 


Mri.) Breithaupt » Wouldjiyou refer to section 348,for me? 1 
do not have a copy of the act -in front of me. 


Mr. Williams: I acknowledge that the words are not in 
section , 


Mr.  Breithaupt: They are not,in that section? 


Mr. Williams: We are adding this because we want to be 
consistent with what we have done in other, more current 
legislation dealing with corporations. 


Mrewbreithauptepirhiseistto .begconsidered?) asian 
improvement to get into a pattern of standard operations, rather 
than a particular attempt to make an exemption here from what is 
otherwise a general rule as it at least appears in the 
Corporations Act. 


Mr. Williams: Certainly, in this section, you felt that, 
by using these words, the grounds on which one could be convicted 
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or charges laid are somewhat imprecise because of the use of this 
clause. 


Mr. Breithaupt: Somewhat weakened, I felt. 


Mry Willtans= Of@eourSet thelsechionsistquate preci ses 
but thisequali fying*clatise; was: 1 saysoiss putitiiniwithsneasonsgit 
provides an element of equity and fairness, in circumstances that 
only a court of law itself could determine would have application. 
For this reason, the provision or the use of the clause ‘without 
reasonable cause" should remain in place, for the very reasons you 
have stated. 


Mr. Chairman: Mr. MacQuarrie, have you anything further? 


Mr. MacQuarrie: I have some problem. You gave us one 
illustration of the agent dying. 


Mr. Williams: That is one that comes to mind, but I] am 
sure there are others as well. 


5:40 p.m. 


Mr. MacQuarrie: I have some problem with deleting the 
words, particularly when we have not only a contravention of the 
act but a contravention of the regulations as well. When you have 
the regulations possibly prescribing certain.times within which 
information is to be provided, and, through inadvertence or some 
clerical slipup, someone does not get it in in time, you have an 
immediate offence. 


I can see it in terms of contravention of the act itself. I 
can see the deletion in terms of contravention of a condition of 
the licence. When we get into contravention of the regulations, 
which could change it every time you turn around, and impose some 
relatively insignificant onus on the corporation, yet you have 
technical breaches and are throwing them liable to the penalty. 
The judge or someone in his wisdom could make the penalty. quite a 
bit less than the maximum provided in the act. 


Mr. Breithaupt's remarks referred to particular situations, 
particular corporations and the rest of it. If that were to stand, 
really by deleting the words all you are doing is making them 
liable to a penalty. Is that not the case? 


Mra "Brerthatipt ses Seeiwould) perches cacevanl would think. 


Mr. MacQuarrie: By leaving the words in, if they did 
have some reasonable cause, they could likely put that cause 
forward to the court. 


Mr. *Breitha@upt:’"The ‘thing that *troubles*ne vin Unis sis! we 
are told that part of the reason for the uncertainty as to how or 
whether to proceed on behalf of the ministry is based upon the 
terms that appear within a certain management contract. Those 
terms have to be considered. I suppose an opinion has to be 
obtained as to whether the terms of that contract are an attempt 
to avoid or evade Ontario law or whether through innocence, 
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activities have followed a reasonable business practice or at 
least one that should not attract such a serious penalty, which it 
could under this statute. I understand the difficulty thesmministry 
has in trying to sort out intentions perhaps in this case. 


Mr. MacQuarrie: I find some difficulty in extending this 
ect COmmanagementucontracts:. 


Mr. Breithaupt: That might be one of the reasonable 
cause pegs upon which a judge might decide that in the 
circumstances--for example, the matter of voiding a title--such a 
penalty would be far too extreme. That could well be the approach. 


Mr. MacQuarrie: I was looking at the situation put 
forwar y the Plaza 100 people as basically a question of 
validity of title. As to the management contracts between the 
owner and the management company, I do not think there is any 
prohibition against entering into the contract. There is a 
prohibition against their right to take action under the contract 
vis-a-vis each other, the contracting parties. Am I not correct in 
that? 


Mr. Breithaupt: I think you are correct on that, but it 
would appear the concern is that certain wording in the contract-- 


Mr. MacQuarrie: I am not familiar with the background of 
that. 


Mr. Breithaupt: Nor am I, but I gather the wording in 
the contract might allow one to be of the opinion that there was 
certainly no intention to avoid or evade this statute and, 
therefore, an opportunity to patch up the situation without the 
penalties that the act might bring would be "with reasonable 
cause.'' That may be; I do not know. 


Maybe Mr. Weils could commen’ cObat bis: 


Mr. Breithaupt: Perhaps we could clear up this amendment 
before we have to leave in a moment or two. 


Mr. Williams: Just before Mr. Wells leaves, regarding 
your observation about it applying to regulations as well, I just 
want to add that we have a dozen of them set out in section 25. If 
there is a technical violation of any one of those regulations, 
without that proviso any mean-spirited person who wanted to could 
bring an action against them that would be nonsubstantive in 
nature but technically correct and the court would be put in that 
bind of having to find them guilty. 


Clearly, in complying with those regulations, one could very 
easily unintentionally vary to a point where he might be deemed to 
be in violation. I suppose those are other examples that one could 
use in making the argument. 


Mr. Chairman: Mr. Wells, have you anything to add? 


Mr. Wells: It seems to me that where the words 
"sufficient cause'' are included, where we prosecute or choose to 
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prosecute under the act, then the onus will shift I think to the 
person who is accused to show reasonable cause for what that 
person is doing. 


If the words are taken out, it reai:ly means it becomes up to 
me to start playing God as to whether or not a prosecution should 
be recommended to the minister. There may be a case where it is a 
very minor violation, such as the example given earlier where the 
agent may have died on a Saturday but the corporation is required 
to have an agent at all times for service. Obviously, the 
corporation could not possibly comply with the act until the next 
day that we are open. 


In essence, that puts it back on me to play God in those 
situations where it might be easier, from our point of view if we 
want to go after corporations to say: "Okay, you are in violation. 
You show the court that you have a reasonable excuse for what you 
have done." 


Mri = Bretthaupt?= int’ that ?cese>* presumably Cher excuse 
would have been made to you and you might well not have found that 
excuse satisfactory or appropriate. 


Mr. Chairman: Mr. Breithaupt, we have another speaker, 
Mr. Jack Tse. We may not get through. I think this committee 
should adjourn now and we will continue with the amendment to 
section 20 on Thursday afternoon after routine proceedings. 


The committee adjourned at 5:47 p.m. 
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EXTRA-PROVINCIAL CORPORATIONS ACT 
(concluded) 


Resuming the adjourned consideration of Bill 5, An Act in 
respect, Of Extra-—-Provincial ‘Gorporations. 


On section 20: 


Mr. Chairman: We will call the meeting to order. I see a 
quorum. 


I believe when we adjourned last week we were debating the 
amendment of the member for Kitchener (Mr. Breithaupt) to 
Subsecu ion, 20 Ci), [eam nou sure, Mr. Breithaupt, whether you had 
concluded or still had a few remarks. 


Mr. Breithaupt: Mr. Chairman, I made my remarks with 
respect to the view that the subsection was somewhat watered down 
in its effect by having that phrase in. I will not pursue the 
matter any further, having put it on the record. 


Perhaps the debate on the subsection can effectively be 
completed with a comment from the ministry on its view of the 
situation. As I recall, they thought it was necessary to have that 
phrase. Perhaps the member for Oriole (Mr. Williams) or others 
might remind us of that view, and we can then proceed. 


Mr. Williams: Mr. Chairman, I put forward what I thought 
was a reasoned argument for rejecting the proposed amendment in 
this instance, given that it moves away from the strict liability 
provisions that would otherwise prevail, and also to show- 
consistency with what is done in the Business Corporations Act and 
Orheresinilar lerislation which, as 1 pointed out, and I think 
COrrecelyesyOU,sil. Breithaupc, had been a part of at that 
particular time. 


While the Instant Hansard does not show the specific section 
I quoted from, I did give as an example a section in the Business 
Corporations Act which was riddled with the "without reasonable 
cause'"' clause. At that time I think I was perhaps referring to 
section’ 25/ of that “act, dealing with offences. 


I was simply trying to make two points: that we were 
remaining consistent by retaining this provision and also 
providing an element of flexibility that we think is necessary and 
desirable, so there would not be the strict liability provision 
imposed that could unduly cause hardship in cases where it would 
not be appropriate. 
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Mr. Mitchell: MreeChairmany »iureca lig parteolLeauhe 
discussion the last timewersat with this bill Asm estated at 
that time, I see the deletion of these words removing from these 
corporations a right that almost each and every one of us as 
residents Of Ontario senjOVs.8) Teteryeo some! nanemcid tas ceed ee 
our minds at this time: the trling“ort income tax. in therstarement 
atthe end of 1t, where wourcertity ibis true. tbe iseaccepted 
that..to the best of vyour knowledge i1t= 1s true. 


I do not see where "reasonable cause" is really much 
different. I agree you are trying to toughen it but I think there 
are occasions where certain things are done and that "reasonable 
cause'’ clause is important. 


Mra Cassidy: 1 am nolsawarestheresis jasectronpoLacne 
Highway Traffic Act saying that every person who, without 
reasonable cause, exceeds 100 kilometres per hour is guilty of an 
offence, or whatever the limit might happen to be. 


The limits are: put into the law. lt 1s Up stor thespolicesta 
use their judgement on how they enforce it. We all know that if 
you go at 100.5 kilometres an hour on Highway 401 you are not 
going to get picked up; you probably will get honked at for going 
too slow. Certainly discretion is used in that case. 


It seems to me the insertion or the maintenance of a clause 
here does not really cover the question of exercising discretion 
in prosecution. If someone says, "Look, we had an agent for 
service on Saturday, he or she died on Sunday and we could not get 
a new one until Wednesday," no prosecution is going to be put in 
POTMtha ce 


Mr. Mitchell: It does not leave very much flexibility. 


Mr. Cassidy: For (that matter, seven «Onc Werespuca. a, 
and there was room for doubt, the judge is obviously open to say 
there may be a technical offence here but there is no Limit on the 
fine, and the judge can simply say to the police, "You should not 
have brought this case in." 





If my friend from Carleton would like to change the Highway 
Traffic Act to say that you can, with reasonable cause, go faster 
than 100 kilometres per hour, then at least he would be 
consistent. But until he does that, it seems to me he should 
support the amendment put forward by Mr. Breithaupt. 


The only thing I can see is that leaving these words in is a 
loophole. The government members are supporting it because they 
are told to by the parliamentary assistant and by the ministry, 
but it leaves a loophole which will not benefit anyone except 
peo who are trying to get out from under the provisions of the 

aw. 


Mr. Williams: I know my friend is trying to provoke the 
parliamentary assistant, but he will not succeed in doing so. 


Mr. Cassidy: I was not even directing my comments to you. 
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Mr. Williams: You suggested that I was giving directions 
to the members of the committee from the Conservative caucus. I am 
Simply stating facts. I am not trying to persuade anyone with 
Other than a persuasive factual argument. I am not eit ing jas 
examples sections from the Highway Traffic Act relating to 
relevant legislation that deals with corporations. I Suggest you 
may be talking about apples and oranges, but I am ErvVingto talk 
about apples and apples. 


Mr., Cassidy: I am talking about cars and corporations. 


Mr. Williams: Within the purview of the laws of Ontario 
dealing with the management, control and supervision of 
corporations that are carrying on business, I am pointing out a 
consistency that would prevail with the continuance of this clause 
in this bill. It would match the parenting bills we have with 
rezard to the «bus iness™Conporations sAct. and others, 


Mr. Cassidy: It seems to me that ordinary people who 
drive cars are subject to much more stringent standards than 
corporations. That sounds like one law for the rich and one for 
the poor. 


Mae ihccne mi neLeDuttal, 1 must point out that 1b is 
my understanding and knowledge of the Highway Traffic Act Cia ih 
one wants to use it, reasonable cause is fully allowed for. For 
example, if I remember the wording, there is one section that 
deals with passing on the highway which says that if you intend to 
pass you must do so in safety and clear back -in as quickly as 
possible. 


I may be paraphrasing, but when you are driving a car and 
you go to pass someone who may be driving at 40 miles an hour, how 
many times are you well in excess of the speed limit when passing 
him? I doubt very much if any police officer would ticket you for 
something like that because he would realize that in a situation 
such as that you were speeding for reasonable cause. 


Mr. Cassidy: The law says you are not to exceed the 
speed limit. : ; 


Mr. Mitchell: What is being quite clearly stated here 
is--I still maintain we cannot take away a right that, in my 
Opinionpe cxaslsetoOr= pretty welhialisot seein olruwalksot tite. 1 
think part of the problem people have in dealing with legislation 
is they find these conflicts between various pieces of 
legislation. The parliamentary assistant has said that what we are 
trying to do is to improve many of these pieces of legislation and 
bring them into conformity one with the other. 


By leaving that clause in, I do not think we are weakening 
PNeeinvent Ofmohesleois lation kati.all, 


Mr. Breithaupt: I can see that the minister's desire to 
avoid a rather strict compliance has some merit in the example 
that has been given where an agent dies and obviously there is no 
one for service the next day, but I feel that the phrase "without 
reasonable cause" is somewhat too broad. If an alternative could 
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be proposed, I would be more than happy to consider it. 


I note that the comment made by Mr. Wells last week, that he 
was not keen to play God in these circumstances, might be a 
certain tongue-in-cheek situation, because even in the legislation 
he has to decide as part of his responsibilities what constitutes 
reasonable cause, so you are involved however you deal with the 
Mavee ss 


Whether an infraction has taken place in that context is a 
judgement call you are going to have to make in any event. 
However, we have placed our views on the record and I think we can 
proceed. 


4:30 p.m. 


Mr. Eves: Correct me if I am wrong, Mr. Wells, but I 
believe you indicated last week that this exact wording, ‘without 
reasonable cause," is wording that is used in other statutes and 
that the ministry is trying to be consistent in its treatment of 
the issue here; is that correct? 


Mr. Wells: Yes. 


The Vice-Chairman: Is there any further discussion on 
subsection 2O(L) and Mr. Breithaupt's amendment? No further 
discussion? Those in favour of the amendment? Those opposed? 


it Vis la ties) The Schall rman cast s¥ni sivoveraga ins Oetire 
amendment. 


Motion negatived. 
The Vice-Chairman: Shall subsection 20(1) carry? Carried. 


Mr. Breithaupt moves that subsection 20(2) be amended by 
deleting the words "and every person acting as its representative 
in“Ontario—. 


Mr. Breithaupt; Under this section the directors of an 
extraprovincial corporation and its agent can only be convicted of 
an offence, first, if the extraprovincial corporation is guilty of 


that offence and, second, if the directors and agents "authorized, 
permitted or acquiesced to" the offence. 


In my understanding, the ministry's rationale for adding 
these two provisos to the legislation is somewhat unclear, because 
I think these serve as hurdles that would have to be overcome 
before an agent could be convicted under the proposed act. The 
wording in the section creates a potential loophole, in my view, 
in that it provides that an agent could not be charged until and 
unless the extraprovincial corporation had been convicted. 


By not conducting its own business affairs in Ontario, an 
extraprovincial corporation could not be found guilty under this 
subsection and, as a consequence, the agent would also be immune. 
Even if the extraprovincial corporation were found guilty, the 
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agent would have to be knowingly guilty of the same offence before 
a conviction of that agent could be obtained. 


I am sure the ministry is well aware that it would be 
extremely difficult, if not impossible, to charge and convict an 
extraprovincial corporation. As a result, I think it is essential 
that the justice system be designed in such a way as to allow for 
Enesrather@swittireharsingdandsconviction: of any agent representing 
an extraprovincial corporation that is unlicensed. 


I draw to the parliamentary assistant's attention section 
339 of the existing legislation, which states, "No person, as the 
representative or agent of or acting in any other capacity for an 
extraprovincial corporation, shall carry on any of its business in 
Ontario unless it has received a licence." 


In subsection 20(2), as it now stands, I think the waters 
are somewhat muddied, since the penalty provisions of subsection 
20(2) can be interpreted so as to include the agent. There is, I 
suggest, no need to create confusion by placing more restrictive 
conditions on agent convictions through subsection 20(2). I think 
the references to agents should be removed from this subsection. 


I recall that Mr. Wells's comments last week were to the 
effect that agents were covered under subsection 1. If that is the 
case, then it would seem logical to me that the removal of the 
phrase in subsection 2 would be appropriate. .I would appreciate 
hearing from Mr. Wells how he views the argument I have put. 


Mr WellssitUnderysubsection: 4(2):, which is similar to 
the wording in the Corporations Act, "No extraprovincial 
corporation within class 3,"' which is a foreign corporation, 
“shall carry on any of its business in Ontario without a licence 
under this act to do so, and no person acting as representative 
for or agent for any such extraprovincial corporation shall carry 
on any of its business in Ontario unless the corporation has a 
licence under this act.'' We start from there. 


In my view, if a representative in Ontario does contravene 
subsection 4(2), then that agent could be charged directly under 
subsection 20(1). In other words, subsection 20(1) stands on its 
own, separate from subsection 20(2). There are other sections in 
this bill where the extraprovincial corporation may commit an 
offence’ iunder, the’ act,: for instance, in section 19, if it fails to 
have at all times an agent for service. 


If the extraprovincial corporation in that case is charged 
with an offence and is convicted, if the representative or agent 
for that corporation acquiesces in or permits that offence, that 
azentwcanapescuilty sofwanvotfence, evenvitihe cis «not .asparty ‘to 
the original offence. Do you follow me? 


Mr. Breithaupt: PAEHINKkeSO welteausean LnVOlVvedsarea. 


Mra Well sin aves. abubrsubsection470'2) maids sasnesident 
agent for someone else's offence. If an extraprovincial 
corporation is convicted of an offence under the act, then the 
resident agent can also be convicted merely by acquiescing in that 
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offence) pursuant) tossubsection. 20(2)4 butmifgthesresidentwacent 
commits an offence directly under the act, then we would proceed 
under subsection 20(1), not subsection. 20(2),,eand) prosecutesthat 
individual <or corpotationgdivectiy, 


Mr. Williams: Subsection 20(2) is a catch-all provision. 
It broadens the net, which you were talking about the other day. 
Rather than being restrictive and muddying the waters, as you 
suggest, it simply provides another way in which individuals can 
be brought to task if the company itself is prosecuted and found 
eulLltey, 


They may want to broaden that base and, given the 
circumstances in which the company had committed an offence, to 
proceed against the representatives, which subsection 20(2) 
clearly provides for, even though, as Mr. Wells has said, they may 
not have been directly involved in the situation that brought 
about the violation and we may not be able to prove they have 
directly done so. : 


This matter of acquiescence, authorization Or awareness, 
would certainly ensure they did not go scot-free. They would have 
to handle themselves in discharging their responsibilities to the 
company in which they have some interest judiciously, so they did 
not put themselves in that situation. Subsection 20(2) would give 
us a broader base from which we could proceed against individuals 
as well as corporations. 


I certainly agree with Mr. Wells's interpretation that 
subsection 20(2) does not set up an element of exclusivity, 
whereby we have to get a conviction against the corporation first. 
Subsection 20(1) permits us to proceed against the individual in 
our own right, without proceeding against the corporation if the 
circumstances warrant it. 


4:40 p.m. 


The Vice-Chairman: .I have a little trouble, if I may be 
permitted to ask a question or two, with the word "acquiesce" in 
respect to a representative in Ontario who might quite innocently 
become tied in with a company that has committed an offence under 
subsection 20(1), possibly without full knowledge of the facts or 
circumstances or conditions and quite innocent of the whole thing. 
I question the meaning of the word "acquiesce" and the application 
of the word as it is contemplated in the section. 


Mr. Breithaupt: Indeed, all he might know about some 
event 1s what he reads in the paper that day and he would have no 
knowledge, no background or personal experience of it. 


The Vice-Chairman: I can see "authorized, permitted" and 
so on, but this could be a person who serves no other purpose than 
acting as a representative for service of documents for an 
extraprovincial corporation, who otherwise has nothing to do with 
their day-to-day business operations. We need to have this 
acquiescence interpreted in some way or another as to what it 
means and what sort of situation it is intended to cover. 


; 


It certainly is not as definitive a word as authorized or 
permitted. I suppose a person can acquiesce by doing nothing. 


Mr. Breithaupt: Why would you even Suggest that anyone 
would want to be an agent and put himself in that position where 


from the simple fact of being the agent he may achieve a penalty 
as a result of something over which he has absolutely no personal 
knowledge and certainly no control? I suppose his only way out 
would be to have resigned the day before. 


He may well read in the morning press about some event, some 
charge or whatever and be served that day, or however it might go, 
and have no opportunity to even know about the background. .1t.-is 
an interesting point. Why do they use that word, where an agent is 
suddenly being condemned for whatever possible sing the principal 
may have committed? 


Mr. Williams: Is there not a counterbalance there? In 
the debate we had a few moments ago about the use of the term 
“without reasonable cause," there is the offsetting balance. While 
"acquiesce" is a very broad and somewhat nebulous term and I guess 
introduces an element of reverse onus-- 


Mr. Breithaupt: I could agree with you-- 


Mr. Williams: --the "without reasonable cause" clause is 
an offsetting factor and I think helps to justify the continuance 
of that-- 


Mr. Breithaupt: That is fine for the authority for the 
permission, which is referred to, who vauthorized, permitted” it. 
Those are positive acts, but acquiescence is neutral. 


Mra Williams eThat- ese true. 


Mr. Breithaupt: Therefore, "reasonable cause" would not 
protect, jwouldit? 


Mr. Williams: It involves some activity. To acquiesce, 
may not be physical in nature, but some form of action-- 


Mr. Breithaupt: I find it very difficult to nail someone 
for an acquiescence, when they have no control over something. 


Mr. Williams: It might be an act of omission or 
commission, but some kind of act. Perhaps Mr. Wells would like to 
Bpeak@covthatl, just to-elaborates 


As I said earlier, we think it broadens the base in the net 
and ensures we can proceed against the individual as well as the 
corporation. Mr. Wells, you might want to comment further. 


Mr. Wells: Just speaking for myself, I do not know of 
any case law defining "acquiesce" in terms of a penalty provision 
like this. It seems to me you cannot acquiesce in something if you 
have no knowledge of it. 
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It seems to me this section is designed so where, in fact, 
you have knowledge there is a breach of the act or something like 
that, ifsmoul tail)toido anycthings@toscorrect) (hate yousgarce 
acquiescing in a default. I] think that is what this section is 
getting at. 


Mr. Breithaupt: Or you are knowledgeable that such a 
default or problem has arisen or would arise from a certain 
action, and you simply have not done anything about it, one way or 
the other. You certainly have not authorized, and you have not 
permitted, but as an agent, presumably you have some 
responsibility to not knowingly get your principal in difficulty, 
some duty to not allow the law to be broken or flouted and then 
hide behind that phrase. It makes a case, I guess. 


Mr. Chairman: Is there anything further on subsection 
20(2)? 


Mr. Williams: I have just one further observation, Mr. 
Chairman. This is related to the general observations that Mr. 
Breithaupt made earlier on the various areas where he had 
indicated he was going to ask for specific amendments. 


The one I found most difficult to grasp--and maybe I was not 
getting a clear understanding of what you were driving at, Mr. 
Breithaupt--was that I truly could not appreciate the observation 
that you felt it would be inappropriate to include the agent in 
the subsection and that somehow he should be exempted or 
exonerated from the type of action that could be taken against the 
director or ofpicerso Praicorporabion 


I do not know why you would want to exclude an agent and 
give that person some form of immunity of which the director or. 
officer of the corporation would not have the benefit. 


Mr. Breithaupt: I had simply made the comment and 
followed through on the basis of my understanding of what Mr. 
Wells had said in so far.as the inclusion of agents was concerned. 
I have felt that conviction is possible only if two things happen: 
first, if the™extraprovincial corporatioumis ecu Dit veor etic 
offence; and second, if the directors and agents authorized, 
permitted or acquiesced in the offence. 


I wanted to make sure there was an opportunity to obtain 
conviction on one or the other of those occasions rather than the 
necessity of having to prove both. Now the explanation has been 
given; we will have to see how that develops. 


Mr. Cassidy: I just wanted to say that I would agree 
with the arguments made by my friend the member for Kitchener with 
respect to the removal of these words. As I recall from the 
earlier debate, this clarifies the bill as proposed by Mr. 
Breithaupt because of the fact that the previous sections cover 
any person who was acting as an agent or representative. 


By putting it this way you make an AC-DC situation, which 
once again could be seen as creating a loophole or a way of 
softening penalties on behalf of the corporation. I do not think 
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we should be drafting legislation in the province that provides 
loopholes; I think there are enough loopholes in them already. 


I see that the minister's parliamentary assistant is 
agreeing with me absolutely. 


Mr. Williams: --I did not realize you were in the room 
when Mr. Breithaupt was giving his reasons. 


Mr. Cassidy: I knew them by osmosis. 

Mr. Williams: I see. 

Mr. Chairman: All those in favour of the motion? 
All those against? 

I declare the motion lost. 


Mr. Cassidy: I counted three to two in favour of the 
motion, Mr. Chairman. My friend Mr. Newman was having difficulty 
Petting hiserishtiarm. 


Mr. Chairman: All right. We will have the vote again. 
Motion negatived. 


Section 20 agreed to. 


4:50 p.m. 


On section 21: 


Mr. Breithaupt: I have an amendment to propose to 
subsection 21(1). Mr. Chairman, you are aware that this subsection 
deals with one's ability to maintain an action before the courts. 


With respect to the Plaza 100 situation, my understanding is 
that the subsection enables Deerhurst and its agents to comply 
with the new act and to be absolved from any infractions of the 
existing law. If the subsection is not deleted, then Deerhurst and 
its agents could not be prosecuted for breaching the former 
Corporations Act. 


Mr. Chairman: Mr. Breithaupt moves that subsection 21(1) 
of the bill be amended by inserting the words "or by part, Vi lieot 
the Corporations Act or a predecessor thereof" after the word 
eacte pintthesthind cline, 


Mie breithavplemivthinkethistproposalmwouldybridge: the 
transition between that part of the Corporations Act and the new 
legislation. Perhaps the comments of the ministry will clear up 
this matter. 


MyMuUngerstandinpeasethat Hiei Dopasses,asy ate dis, 
Deerhurst can get a licence under the new act. Under this section, 
it will have corrected the default and will therefore not suffer 
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any of the consequences in the courts or before other tribunals to 
which in future the new act might make it subject. 


Mr. Williams: You are right in your last observation, 
Mr. Breithaupt. I would take it the intent of the amendment would 
be to cast any corporation not; in -compliancerat. thestimespare vii 
was repealed into a state of purgatory forever and a day, in the 
sense it would have no way of correcting the wrong that existed at 
the time. This is what I took from your comments’. 


It seems to me that under the new act, if a corporation 
would be permitted to correct a default--that intention exists 
under the existing legislation--we would be putting the 
corporation in no better or worse position under the new wording 
than prevails at present. 


I can assure you this is the single most important 
consideration in the amendment we have before us, because it 
certainly goes to the heart of the issue and concern that Mr. 
Latrémouille and the people from Plaza 100 have of whether their 
position will be prejudiced in any way whatever by virtue of the 
enactment of this legislation. 


Respectfully I say to you, and I am going to have counsel 
comment on this, that in assessing this very carefully with our 
counsel and also the legislative counsel, I think what you are 
suggesting would not occur by virtue of enactment of this 
legislation. With parti VII? adtels efelt) the bightssthatwexistedgeto 
which I think Mr. Yurkow made reference the other day, are 
protected, 


As I understand the law, because they have commenced an 
action now pertaining to matters that existed at the time of the 
old legislation, before or even after the repeal of part VIII, 
they would still be entitled to do so. I believe it was section 14 
of the Interpretation Act that was relevant and to which Mr. 
Yurkow made reference. He may want to verify this. 


Mrs Breithaupt s"Thisnas the mimportante things that 
certainly want clarified. It is clear Deerhurst has not had a 
licence since 1982 and it would appear it does not particularly 
have an interest in obtaining one or doing anything about it. 


Mr. Williams: Let me just cite case authority that I 
think is germane to this discussion and is critical to this whole 
matter before us today, from the point of view of Plaza 100. 


Mr. Wells drew to my attention a case [I think has 
application here, and that is the Regina versus Coles case in 
1970, 1 Ontario Reports) %paze® S70smCourt ofvAppealgguin which dine 
Justice Bora Laskin had stated there was no doubt of the propriety 
of a prosecution under section so-and-so of the repealed act--they 
were talking about the Securities Act in that case--"although 
instituted after the repeal, the concluding provisions of section 
14(1) of the Interpretation Act prolong the life of the repealed 
act in respect of an infraction which took place during its 
currency and is prosecuted within the prescribed limitation." 


oe 


Mumrbrest halipts “Thatsd sathesimportant thing I want to 
ensure is Clearly understood by all of us at this Poles 
appreciate the reference made to the Interpretation Act by the 
parliamentary assistant and also the case he has cited. 


Mr. Williams: I do not know whether Mr. Yurkow or Mr. 
Wells would careé to comment further. They are men learned in the 
law and I would like them to confirm the understanding I have, 
which I think is clear cut and precise. 


Mr. Wells, do you have anything further to add? Are you 
satisfied? 


Mr. Wells: I really have nothing further to add, unless 
the member has any questions. 


Mr. Chairman: Any further discussion on this section? 
SOLrly aliteeruLrkows 


Mr. Yurkow: It is my very strong opinion that the 
addition of these words does not affect the meaning of the 
section, and to put them in is strictly redundant. 


Mr. Chairman: All those in favour of Mr. Breithaupt's 
motion? 


Mr. Cassidy:*] am actually just going to accept the 
words of honourable counsel on all those kinds of things this time. 


Mr. Chairman: All those in favour of Mr. Breithaupt's 
motion? Against? 


Motion negatived. 
section 21 agreed to. 
On section 22: 


Mreewill lamer, Mr. Chairman, I have a motion I would like 
to introduce with regard to clause 22(b). I would like the clerk 
BO .dLSGE buen inc, 


It is a matter of grammatical correction only; a matter of 
Syntax, if you will. What I would ask the members of the committee 
to consider, and perhaps Mr. Eves or Mr. Cureatz could move it at 
the appropriate time if there is no difficulty, is to the effect 
that clause 22(b) be amended by striking out the word "and" at the 
end and inserting in lieu thereof "or." 


The use of the words "and" and "or" in the appropriate or 
inappropriate places has caused more difficulty and trouble for 
legislative draftsmen and legislators over the years than the use 
of any other words. It appears in this instance it would be more 
appropriate that the word "or' be used rather than the word "and." 


Mr. Breithaupt: If you wish to have those three groups, 
each with certain powers, the word "or" is the correct word. 
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Mr. Williams: Perhaps one of my colleagues could so move. 


Mr. Chairman: Mr. Eves moves that section 22 of the bill 
be amended by striking out Vand” the end of clause (b) and 
inserting *in Lieu “thereof or. 


Motion agreed to. 


> p.m. 


Section 22, as amended, agreed to. 


Mr. Breithaupt: The only other item was a reference with 
respect to section 26. With the discussion we have had under the 
reference to section 14 of the Interpretation Act, it is not 
necessary to consider that point any further. Therefore, I have no 
further comments with respect to the bill. 


Sections 23 to 28, inclusive, agreed to. 


Mr. Chairman: Before we do the final bit with the bill, 
I have not given the parliamentary assistant a few minutes to make 
his views known. We had the witnesses and he asked me if I could 
let him have a few minutes to clarify the record. Would that be 
agreeable to the committee? 


Inter jection. 


Mr. Chairman: When we had the witnesses in front of us, 
I neglected to give Mr. Williams an opportunity to respond. He was 
wondering whether he could have a few minutes to respond to some 
concerns he had. 


Mr. Williams: It is just a matter of speaking to some of 
the concerns that have been expressed, because it had been 
suggested in some part of the presentation that the ministry, 
because it was taking some time to assess the ability to take 
action against the defaulting company, was insensitive to or 
uninterested in the legitimate concerns of Plaza 100. 


I simply want to give assurances here, and to put on the 
record the fact that the concerns expressed by the witnesses are 
ones that have been, and continue to be, shared by the ministry. I 
think about six points were made in a detailed and well-presented 
brief by both witnesses before us. 


I hope it has been determined from the discussion on a 
clause-by-clause basis. I wanted to assure you that section 346 
was not being modified, as expressed in the concern of Mr. 
Latrémouille, and that what was in that section was preserved 
under the new section 22. 


As to the matter of section 349 being more direct than the 
new section 21, I think we addressed that at some length in the 
debate on clause-by-clause. I think it was made clear, I hope to 
the satisfaction of the witnesses, that the amendments were not 
being made to the prejudice of their position, or of any other 
company that would be an extraprovincial corporation, or any 
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. people having any dealings with an extraprovincial corporation. 


We want to be absolutely satisfied and are satisfied. As our 
first witness suggested several times, the only modifications they 
would be asking for would be if it was determined their position 
had been weakened. They were not necessarily asking for more than 
existed at the time. They just wanted to be sure their position 
was not being worsened. 


1 can assure the committee that the ministry shares those 
concerns. This is why we have appreciated their coming before the 
committee to review these matters with us. The member for 
Kitchener has clearly identified the sections that pertain to some 
of the concerns that have been shared both in House debate and by 
the first witness in meetings with our counsel at the Minisany 
offices. 


I know Mr. Wells has worked closely with the witness to 
assure him this legislation will not put the people the witness 
represents, the tenants of Plaza 100, in a prejudicial position. 
That is why I felt it had to be clarified that this legislation 
was not intended in any way to interfere with the normal 
proceedings that were occurring between the tenants and the 
landlord of that building. 


It is a much more broadly based piece of legislation 
designed for entirely different purposes. It just so happened that 
the circumstances that prevailed at the time with this company had 
some bearing on the situation. I think the other matters the 
witness so ably spoke to at the time have been addressed in our 
clause-by-clause deliberations this afternoon, and I hope they 
have dispelled any of the concerns that existed at that time. 


I certainly appreciate the input from the members of the 
committee, so we can address these matters directly and in detail. 
I hope in so doing we will have not only better legislation as it 
pertains in a broader way to extraprovincial legislation, but also 
the witnesses can leave feeling their concerns have been addressed 
here today. 


Bill, as amended, ordered to be reported. 


Mr. Chairman: Before we adjourn for the day, I have a 
request I would like to take up with the committee. I have been 
approached by the staff of the Minister of Consumer and Commercial 
Relations (Mr. Elgie). Evidently the minister will be addressing 
the trust companies some time next weekend and he was wondering 
whether the committee would agree to let him have a copy of the 
report we have sent to be printed, because he would like to make 
SOnescomments) On Tt. thought I should take it up with the 
committee. By the way, it will take two weeks to print it. 


Mr. Elston: Would that not be rather unfair? I mean the 
PepOttumeremadewtowthe Housewand [ do not think it 1s appropriate 
the minister should have something that is not public, so he can 
make comments upon it. I think the report has to be made to the 
Legislative Assembly. 
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Mr. ‘Chatrmany Finegelt was ajust -augrequese@, 

Mr. Cassidy: I feel the same way. I have not heard the 
minister offering to give us his speech a few days in advance, so 
we can comment on it. 

Mry Elston: s]t tis “ust “a“ieeling =] “have wtenarespect]co 
our obligations and responsibilities. We are directed? vasa: 
understand it, to report to the Legislative Assembly for its 
comment rather than to the minister. I think it is more 
appropriate that we fulfill our mandate in that event. If the 
minister wants to go and seek a ruling from the Legislative 
Assembly to free up the report, I think that may be the proper 
place for him to make a request. 


Mr. Chairman: It was just a request of the committee. 
Whatever the committee decides is fine. 


Mr. Breithaupt: I think it would be best if we followed 
the procedure of making our report to the Legislature to be dealt 
with as the Legislature sees fit. 

Mr. Chairman: Any other comments? 


Mr. Cureatz: It is obvious we do not have the unanimous 
support of the committee. 


Mr. Chairman: Agreed. 


The committee adjourned at 5:10 p.m. 


Lacking J-47-55, 1984. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
Inursday, August lo, 1984 
The committee met at 10:04 a.m. in room 15l. 


ORGANIZATION 


Mr. Chairman: I see a quorum. We are here just for an 
organizational meeting and basically to talk about the Ontario 
Police College at Aylmer. As you are well aware, we were planning 
to visit Aylmer during the last two weeks, but unfortunately, 
Decause the college is closed ail of August, nothing is going on. 
Mr. Shawn MacGrath suggested that this is a facility the justice 
committee should see and he suggested some time in September. 


While we were over in Mr. McGrath's office, we had more or 
less tentatively decided we would like to go the last week of 
September, about the 25th. Is that rignt, Franco? 


Clerk of the Committee: The 26th. 
Mr. Chairman: September 26, 27 and 28, which would-- 
MoeeoLetcratyc: “buierZ ci, Z2oth and, 2/th. 


Mr. Chairman: September 25, 26 and 27, Mr. Breithaupt 
says. He has his calendar there. 


I have taken the preliminary steps of talking to Mr. Wells 
to get us the permission to do this particular issue. I thought he 
would have got back to me by today, but he suggested there would 
not be any problem with it. I would ask Mr. Breithaupt and Mr. 
Renwick to taik to their House leaders, just to explain the 
situation the way it was, in order that we may get the permission 
Corvisit chis facility” in september. 


The last two or three weeks have been very fruitful for 
those of us who went to the fire college as well as doing the 
visiting here--toxicology and biology in the forensic science 
centre. Some time in the future, we might visit the Ontario 
Provincial Police headquarters here. 1 do not know whether there 
is much to see on Jarvis, but possibly that would round it out for 
us. Perhaps we could do that some time in the future--if we are 
here in the fali--prior to an election. If not, maybe that will be 
a subject for a new committee. 


Is there anything anyone has to say about the trip? Does the 
date in September suit everybody? 


Mr. Renwick: It suits me. 


Mrs Breithnaupt: It 1s rine with me. 


Mr. Eves: I am going to be in public accounts at the 
Same time, put I am sure we can find a sub or whatever. 
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Mr. Chairman: My problem is that 1 too will be on public 
accounts, pius I have a few commitments that week, which would 
make it impossible for me to go; but I am sure Mr. MacWQuarrie will 
go, and maybe we can get another substitute to go. 

I will press Mr. Wells, and as soon as I hear anything 
definite I will send a little note to your offices as to 
confirmation of the fact. 


Is there anything else for the good of the order? 


Mr. Renwick: The other thing--and I do not know what the 
answer to it is, but Il know Mr. Breithaupt has been helpful about 
it for a long time--is that we have two big sets of estimates 
ahead of us, assuming we come back, and it is a matter which this 
committee should think about in any event. Mr. Breithaupt has 
always been most helpful in trying to put up a time allocation 
business for it. 


Pernaps a member from each of the parties--perhaps a 
subcommittee--might very well think about an informal time 
allocation for the estimates of both the Ministry of the Attorney 
General and the Ministry of Consumer and Commercial Relations so 
that we do touch on all of the various areas rather than get 
jammed up at the end. 


I know all the arguments that you cannot-be too rigid about 
it and all the rest of it, but I would think that if the permanent 
members of the committee were to agree on an informal time 
allocation, the chairman would know that he could adjust the 
run-in to it without running into a lot of flak about it when it 
came. 


It struck me again that we should continue to try to work 
along those lines, because actually a number of the places we 
visited recently get very short shrift in estimates mainly because 
either people do not know anything about them--which was not the 
case with the places we visited--or there is never any time and 
they are jammed up at the end. In the Ministry of the Solicitor 
General estimates, often the Fire Marshal does not get very much 
time. Certainly, the Ontario Provincial Police does not get very 
much time. 


I would like to see if in an informal way we could not 
experiment a little bit this,fall ona better ordering of Che 
estimates business of the committee. Tnat was the one matter I 
wanted to raise. . 


Mr. Chairman: 1 think we could explore the possibility. 
There is certainly no problem. All it would really mean is that 
each party would have to make its particular members aware as to 
what we are proposing to do and to try to stay within those 
parameters as much as possible. 


Mr. Breithaupt: That is really what we have been doing. 
The division oftetime, is ditfhicult.toyaccomp lish unis ieauter see 
Opening statements are made, because you never know whether they 
are going to be half an hour each or perhaps the minister will 
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read for an hour and a half; that has happened too. Then all these 
general issues that are usually discussed by the two critics for 
the ministry nave all to be answered or considered further or 
discussed back and forth. So five hours of the 20 or 18 or 23, 
depending on what we have, go by very quickly. 


I am certainly happy to attempt to work out these divisions 
as I have done because I think it gives a better opportunity for 
the pubiic servants to know when they are likely to be there so 
they are not sitting about. For our colleagues who might have an 
interest in just one particular question or area, they know they 
can come in that afternoon when we are doing a certain thing. 
Sometimes that works and sometimes it does not, but I am quite 


happy to try again and we will work together to try to allocate 
the time. 


Mr. Renwick: I do not know what the response of the 
ministers would be on it, but I would certainly be prepared to 
agree on some appropriate time ailocation for the opening 
statements as well. 


Mr. Breithaupt: I would be very pleased to do that. I 
think if we just go over things that are going to be discussed 
because we fear the time may not be there at vote 7 or whatever it 
may be, if we could all agree to briefer opening statements, that 
would be a great advantage to the whole system. 


Mr. Renwick: The other thing is it is helpful to members 
of the staff of the ministers if they do not have to be sitting 
around here. 


Mr. Chairman: For three days. 


Mr. Renwick: Yes. If necessary, we can simply say we are 
not' going to start a new vote even though there may be a few 
minutes left, as long as the time does not run against it. For 
example, if such-and-such a vote was going to be considered 
tomorrow and we reached it late today, it would seem to me we 
should not start on that vote until the appropriate people are 
present. 


Mr. Breithaupt: There is always another general issue or 
two that we can discuss with the minister for the 15 minutes to 
[Lie Oeriespaocern.- Luthinksit«couldswork.. 


Mr. Ghaitman:7OkaysnWescan’certainlyotry: I guess) the 
objective is to get the opening statements down a little bit. If 
they agree, the rebuttals will be that much shorter, so that would 
give us more time allocation. 


Mr. Renwick: Then we would not feel we had to cover 
other votes and so on in our opening statement, but we could 
highlight more. From my own point of view, I would think maybe 15 
or 20 minutes would be an adequate length of time. The minister 
may want half an hour or something like that. 


Mr. Breithaupt: A division such as that would be fine 
with me. 


iB 


Mr. Chairman: I will certainly approach the Attorney 
General (ir. McMurtry) and tne Minister of Consumer and Commercial 
Relations (Mr. Elgie). 


Mr. Renwick: We want to be a little bit more orderly 


without being rigid. 
bMin. .Ghaitman«.l bab sSollnds sneasonadbLe. 


Mr. Renwick: Since we have started off om this tack, at 
some point I would not mind going to the Canadian Police Centre in 
Ottawa. 


Mr. Chairman: Is that the Royal Canadian Mounted Police 
Centre? 


Mr. Renwick Lti asecalted) thesGanadianePolice :Gentres 


Mr. Breithaupt: I] believe it is run by the RCMP. It runs 
courses open to a broader range. 


Mr.,Renwick: ob. thinksititlisvasco-ordinatescournses 


Then there is a special branch of Statistics Canada that 
deals with justice statistics in all their aspects. If we went to 
Ottawa, we might at least meet with the people who could explain 
to us what the statistical world is about in the field of justice, 
along with a visit to the Ontario Provincial Police headquarters. 


Then, perhaps next winter or a year from now, we might also 
tie that in with a visit to the Federal Bureau of Investigation 
place in Virginia. 


There may be a little thinking along those lines. Those 
would be things that I would be interested in. 


Mr. Chairman: We can certainly look into the Ottawa trip 
as to-- 


Mr. Renwick: Or the world, depending on how the world 
turns out out; maybe in January or February we could do that. 


Mr. Chairman: That might be a good idea for the 
committee-- 


Mr. Breithaupt: If you were considering a trip to the 
Federal Bureau of Investigation centre, say, it may be that Sean 
MacGrath could inform us of a state police college or facility 
that might be a worthy thing to make it a decent sort of week's-- 


Mr. Cureatz: Whats was the? state) wheresthe. threes firemen 
or police (inaudible)? Someone mentioned-- 


Mr. Chairman: Bob MacQuarrie was more briefed on that. 
lt was one of the New England states. 


Mr. Breithaupt: It could be one of the smaller ones in 
population. In any event, not that we travel just for the sake of 
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it, of course, but I think if we were to go, then two or three 
locations to make it a worthwhile four days, or however many it 
might be, would be a suitable package to put before the Board of 
Internal Economy. 


Clerk of the Committee: Would you consider the one at 
Prince Edward Island? 


Mr. Chairman: Well, the one in PEI is basically what we 
do; they train working policemen. I think we will pretty well get 
that here. 


Clerk of the Committee: What about the Royal Canadian 
Mounted Police centre in Regina? 


Mr. Chairman: I do not know what they do in Regina. 
MoPvBrerehalipey al hat “4s Trécrure "training Yagain: 


Mr. Chairman: °*Yes. “That/is recruit ‘training agains | 
think that if we could get a package together to do Ottawa and 
WaenIneeOn, “sere*ol “a-Little*birror*a tour) “thet mightigive sa 
little bit more of an advance. I do not see our seeing repetitious 
things, because police training is more or less basically standard 
outside of a few quirks. 


Mr. Renwick: The basic training does not alter a hell of 
Serot eat “least *?*oo"nek Eniik sO. 


Mr. Chairman: All right. We will look into that and I 
WElierenore sack (hoeyoOuin the tall, tf werare Néere=in October, “as 
to what we possibly could set up. If we are back, we could 
possibly think of the winter break during which to make this trip. 

‘ Mr. Renwick: Would you be good enough to do a 
preliminary allocation of time on those two estimates? 


Mr. Breithaupt: I would be glad to, of course, when we 
know what is happening. 


Mr. Renwick: Yes. 


Mr.’ Chairman: "All right. We will look into that aspect 
of it too; and if we cannot do it that way, that way we will not 
have a few civil servants waiting for days sometimes-- 


Mr. Breithaupt: I think it has worked out fairly well. 


Mr. Renwick: If I wanted to make a 15-minute statement 
but actually had more material--in other words, if I had a written 
brief of some sort but wanted to highlight what I wanted to say--l 
do not think there is anything that would prevent, by resolution 
of the committee, the whole of my statement being put into Hansard 
so that I would just give a highlight statement of 15 minutes or 
whatever Sit? was, “not® from’ the point== 


Mr. Cureatz: Printed but not read? 


Mr. Renwick: Right. 


Mr. Breithaupt: I do not think our system allows that 
kind of an insert; it has to be the words as they are said. But 
even if one does highlight, it nas gotten to the point around here 
where a ministerial statement will be a good hour or so and it 
will give us the histery of the Ontario Securities Commission and 
everything else. 


Mr. Renwick: We do not need it. 


Mr. Breithaupt: I do not think we need that sort of 
thing. I would think that tne Attorney General, in making an 
Opening statement, could highlight the fact that we have got, let 
us say, a new family court organization in Hamilton when that was 
the case, and give some comments on that, because that is a 
particular project which this year has taken a lot of time, a lot 
of staff and we are happy to see the way it is going, and such and 
so. But in going through every vote and just to go on and on when 
those things should more likely be considered under their 
particular votes, we are getting to the stage where almost 
everything is getting discussed around here on the first vote 
because there may not be time. 


If we could structure it a little more crisply, I think we 
would do ourselves an advantage. 


Mr. Chairman: We will certainly make the effort. 


Mr. Renwick; It is «certainly, easier for the’ eritics to 
deal that way, because then they do not have to feel they have to 
be engaged in one-upping each other to get everything in and so on. 


Mri’ Chairman: > Sure: 


Mr. Stevenson: I would certainly agree with the basic 
approach that is being taken. As a matter of fact, when I first 
came down to Queen's Park I was rather surprised by the lack of 
structure or orderly progression of estimates, if you will, in the 
various committees I have sat on. However, Mr. Chairman, I think 
you should probably bounce off the two ministers what they think 
of it. They may have some important issues in their own particular 
ministries that they do want to spend some time on, although I 
quite agree that not only ministerial statements but sometimes 
opposition critics' opening remarks carry on and on as well. 


Mr. Breithaupt: Sure they do, in the absence of thinking 
you might not get to vote 8 or whatever. 


MtzwStevenson?!) Thateas true: 


Mr. Breithaupt: If we all just backed off a bit, the 
thing might flow much better. 


Mr. Stevenson: I quite agree. If we could allocate the 
time for specific votes, we would be far better off. 


Mr. Chairman: That is fine. We know what you want. We 
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certainly will try to make the attempt to make it happen. 

If there is nothing further, gentlemen, thank you for coming 
on this informational trip that we have had to the various 
departments. Have a nice summer and we will see you all in the 
fall, hopefully, one way or the other. 


The committee adjourned at 10:21 a.m. 
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pines COnmLoCLee met -at. 10°05 a.m. in room. L5L. 
THEATRES AMENDMENT ACT 
Gonsiaceratzion -o1 bill 637), An, Act..to amend the heatres, Act. 


Mr. Chairman: Ladies and gentlemen, I see a quorum. We 
are here to deal with Bill 82 and to hear public presentations. 


Just as a matter of note, the minister regrets that a 
long-standing previous commitment made it impossible for him to be 
here today. He will, however, be with us here tomorrow and Friday, 
I believe. In the meantime, we have his parliamentary assistant, 
Mr. John Williams, here with us as well. 


Mr. Williams: Along with the deputy minister. 


Mr. Chairman: I am sorry. Along with the deputy 
Minister, Mr. Crosbie. 


VTR PRODUCTIONS LTD. 


Mr. Chairman: The first group is VTR Productions, and 
)Mr. Jerry Zaludek. 


We have given each member a schedule that we would like to 
adhere to, if we could, and that would give us approximately a 
half-hour for each of the witnesses. Mr. Zaludek, if you have an 
oral or written presentation, would you begin? 


Mr. Zaludek: My presentation is purely oral, and I will 
not take half an hour. Let me introduce myself. I am president of 
VTR Productions, the largest duplicator of movies in Canada, 
duplicating for companies such as Metro-Goldwyn-Mayer, Paramount, 
the MCA Home Entertainment Group, and so on--just the major ones. 


I am also president of CTA Video Distributors Ltd., which is 
Pertainly Ontario s largest distributor in the retail market... We 
are also a major shareholder of a national distribution company. 
That gives you some of the background. 


Our position on the matter is that we do not believe in 
censorship, in the sense of the word. We do believe in a rating 
system for movies. It is very important, from the consumer's point 
of view, that he have a knowledge of the product he is obtaining. 
We also believe that there should be a cutoff level where certain 

movies are purely banned. Of course, the hard point is deciding 
where that level is. 


I think a good system has to be operated, preferably under 
federal rather than provincial jurisdiction because of the flow of 
materials across borders--if there are such things. It should be a 


Z 
strict, hard, written method of rating, if that is, possible, 


We have now dealt with this matter with the Ontario Board of 
Censors, the Royal Canadian Mounted Police, and the various 
departments and levels of the police force, including Project P. 
There has been a lot of discussion with them over the past five 
years in which we have Leen involved. 


No one has come up with a method to date, but we do support 
it, and we do feel strongly that it is important to have a 
universal rating system. That is all I have to say, gentlemen. 


LOSLOeasr. 


Mr. Williams: Just a point sot clarification, Mr. 
Zaludek. At the outset, you said in principle you are opposed to 
censorship and I thought I heard you say at a certain level there 
should be ‘a total ban. 


Mr. Zaludek: Yes. I am not quite sure what that level is. 


Mr. Williams: In other words, you are suggesting there 
are situations you would support in which a film should be 
prohibited from being shown? 


Mre Zaludeks Yes. 


Mr. Williams: Is that not a contradiction of what you 
started by saying? 

Mr. Zaludek: I suppose it is in a sense, but we are 
considering something beyond censorship and the issue of looking 
at movies and cutting out little scenes, bits and pieces, and 
preventing the flow of information. When I say a ban, I am talking 
of levels such as child pornography, snuff movies and things such 
as that, which should definitely be stopped. 


Unfortunately, I have had the displeasure of seeing some of 
the pretty raw stuff with the various police departments. 


Mr. Williams: [fs l could, just. pursuesitea, tittle 
further, you are suggesting we stick with classification, or in 
exceptional cases a total ban, but as far as editing films, you 
see no justification for applying that type of moderation. 


Mr. Zaludek:, l.dosnotr think there, is. 


Mr. Williams: To apply community standards as the 
Ontario Film Review Board would interpret it. 


Mr. Zaludek: Right. One difficulty we face is, what is 
the community standard? You are all aware that different provinces 
are now setting up their own similar rating systems or having 
discussions. Various definitions of what is and is not acceptable 
are being created and this is going to create a tremendous problem. 


Mr. Williams: Why would you object to certain offensive 
parts of a film being edited or cut, if artistically the film had 
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merit? Why would you oppose that and not permit the film to be 
shown at all because of one offensive part? 


Mr. Zaludek: The question is, what is artistic or not? 
Generally, films in tne areas of, say, child pornography or snuff 


movies, are continuous all the way through; they do not do just 
one bad scene. 


I suppose if a movie had one 10-second segment of some kind 
of child pornography, then that would be clippable. However, I do 
not think you will find that happens. 


Mr. Williams: Thank you. 


Mr. Elston: I am interested in whether you on your own 
have ever refused to duplicate a film for distribution. 


Mr. Zaludek: Yes, we have. 
Mireeulston: You have refused to do it? 
Mr. Zaludek: Yes. 


Mr. Elston: So in some sense, you provide your own sort 
of community standards test, 1 presume. 


Mr. Zaludek: That is not quite true. We do not take it 
all on ourselves. There are basic unwritten guidelines in 
existence now between the various police levels. What we do is 
watch the movies we duplicate, and the operators try to spot areas 
that may be troublesome. If a movie is questionable, we either 
send it back to the producer, question him on the matter, or we 
send it to the Ontario Board of Censors for an unofficial ruling. 


We have submitted copies to the Project P people to get an 
unofficial ruling at various times, because nothing is official at 
the moment. 

Mr. Elston: On your own, you have decided that some 
films are so offensive to you er the people you employ that you 
will not distribute or duplicate them. 


Mr. Zaludek: No. If the censor board or the police 
department says it is all right, we will do so. 


Mr. Elston: However, you have on your own decided there 
are some films you will not duplicate. 


Mr. Zal adeke» No.. 
Mr. Elston: I understood you to say that you had. 
MrebZaludek:, No. 


Mr. Elston: Only when you receive direction from those 
others. 


Mr. Zaludek: Right. We look at it first and then make 
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the decision whether it should be submitted: is it questionable? 


Mr. Elston: Is it on the questionable level? So really 
what you are looking at is the question of perhaps criminal 
prosecution for distributing pornographic material. 


Mr .aludek:s Thateuaiseright.s 


Mr. Elston: You would put on that list of things you 
would not distribute or reproduce such things such as snuff films 
and child pornography. 


Mr. Zaludek: That is tight. 


Mr. Elston: I am interested in your thoughts about the 
rating system. I know it is a difficult question for you, but with 
respect to our mandate as a committee of representatives of the 
public we should consider some thoughts from people involved in 
the industry. 


Since you are in the business, could you tell us some of the 
classifications you would like to see or a way you think films 
ought to be rated for the viewing public? 


Mr. Zaludek: Of course, that is probably the most 
wide-open question there is on the rating system. As you know, 
different terminology is used by different people. For example, in 
the United States they use a different system from what we use. 
Although the terminology is almost exactly the same, the rating 
within the terminology is quite different. + 


Basically, it should be a system where, without going into 
specific words, you define "children's level"; then you define the 
next level as, maybe, "violence separate from nudity," and so on 
down the line, much the same as you do now. Rather than defining 
four categories, maybe we could have a one-to-10 scale, if there 
is such a thing. But we should expand the definitions so a person 
going into a store can actually have a good idea of what is in the 

ilm. 

it is quite a different process now in the stores. The 
average person who goes to a theatre may go there once every three 
or six months and he has time to decide what movie he is going to 
pick to watch. He generally has a fairly good idea about the movie 
he is going to see. 


A video store is a totally different situation. A person may 
go to a video store wanting to rent Raiders of the Lost Ark but it 
is not available. So he will rent three or four movies whose 
titles he may not even have heard. All he will do is look at the 
picture on the cover and try to guess what is in the movie. 


The store owner does not know what is in the movie; he does 
not have time to watch them. The package has to have a clear 
definition of what it is all about, especially from the 
pornography aspect, because there are X-rated movies that sound 
like a Walt Disney movie and vice versa. 
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Mr. Williams: Like Snow White and the Seven Dwarfs. 
Mr. Zaludek: Right. It is very difficult. 


A store owner also takes the movie out of its own box and 
all it has is a label that says, "Snow White and the Seven 
Dwarfs.'' You rent the movie, you have a children's party and you 
have the wrong film. So the movie does have to have a definite 
RuLing On-dt. 


Mri siistonsslL sam interested aswell in any reaction you 
might have as a member of the business community on the question 
of licensing and fees that could become part of the system. Have 
you any thoughts on the question of licensing or fees chargeable 
for business purposes? 


Mr. Zaludek: First, I certainly think stores should be 
licensed. It does not have to be exorbitant, but there should be a 
licensing fee of some sort. Whether it is $5, $100 or whatever is 
not my decision. 


There can be a limited charge for a inovie. If it becomes too 
prohibitive, it will be very restrictive. Keep in mind that there 
are approximately 100 movies being released on the home video 
market every month. There are now about 2,500 titles in the major 
marketplaces. There are about another 2,000 movies out there on 
various questionable things and nobody knows what they are. There 
can be a fee, but it has to be very small. 


Mr. Elston: What about a fee for distributors? 


Mr. Zaludek: They should pay a licensing fee too, of 
course. There should definitely be licensing fees. 


Mr. Chairman: Excuse me, Mr. Williams. We have Mr. 
Spensieri and Mr. Allen, so we can let you do it at the end. 


fez20 a.m. 
Mr. Spensieri+. Thank you, Mr. Chairman. 


Sir, you briefly touched upon what you as a business 
representative see as the respective roles of federal and 
provincial governments. Could you expand a bit and tie it in with 
this bill as to how you see a better correlation between the two 
levels, and also, specifically, the role of customs, Canada Post 
and that sort of thing? Do you see a greater possibility for a 
more concerted and co-operative effort? What are your thoughts on 
that? 


Mr. Zaludek: Of course, customs is starting at the 
bottom of the barrel right now, I suppose, with the post office. 
| They really do not have much jurisdiction over it. 


They do not look at anything, first of all. Any material 
that comes across the border is not approached from that point at 
all unless it is obviously a title that looks and sounds terrible. 
Some of the Disney titles do. That creates a tremendous problem in 
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holdup at customs, because customs has no way of deciding what the 
film is about. 


My feeling om that matter is that there should be a federal 
rating system that is administered by the provinces so it is a 
uniform system across Canada, rather than a group of individual 
systems. 


Some of the reasoning is from a business point of view. Last 
year, we duplicated over a million cassettes for the marketplace. 
I would say that about 40 per cent came to Ontario; the rest went 
across the country. This year, we are going to duplicate over two 
million cassettes, with about the same balance. 


It is virtually impossible for us as duplicators to try to 
determine which cassette is going to go into which province, where 
it is going to end up. We are now facing the problem, first of 
all, of putting Ontario ratings on all cassettes for all 
provinces. If another province comes up with it, we just have to 
put another sticker on it. Theoretically, we could end up with 10, 
12 or 13 stickers on these tapes. You would not be able to see the 
tape for the stickers by the time we were finished. 


I am not so sure this would be advantageous to the public, 
because by that time, they would be so confused that they would 
not know whether they were coming or going. Really, to my way of 
thinking, it has to be on a federal rating system, which is then 
administered by the province. 


Mr. Spensieri: If you had a uniform system, would you 
see a greater likelihood of involvement at the source, if you 
like, by the so-called federal authorities and their agencies, 
customs and the post office? The source is where the problem is. 


Mr. Zaludek: I do not think customs has ever served in 
any meaningful matter--certainly not the post office. The post 
office is a small carrier of the matter. It makes up a very small 
part of actual bulk shipping. The post office gets more involved 
at the border, where you get a lot of X-rated material which comes 
across. From discussions with them, I find they have virtually no 
way of telling. 


Mr. Allen: Mr. Zaludek, if I heard you correctly, you 
are in the position of many of us in the country; on the one hand, 
we do not like censorship, but we have our limits, and therefore 
we want censorship. 


MreeZa ludeles-Thatis-true. 


Mr. Allen: I think that tension is fundamental to your 
presentation--if I can put it one way, and not say 
“contradiction.” I am really interested to get at just what kinds 
of structures and devices you think most adequately facilitate 
both you as a businessman and your concerns as a person about the 
content of materials in cassettes, films and what have you. 


Perhaps, first, I would ask you whether you agree with the 
central proposition of this bill: that all films and videotapes be 
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screened in advance by a central censorship board, film review 
board, whatever it is called. 


Mr. Zaludek: I think that should be done. I do not know 
if I would say it would have to be every film; I think the master 
copy of the original should be approved--actually they should be 
rated--rather than the individual copies. 


Mr. Allen: Do you find it a problem to have only one 
appeal to a second panel created by the board--essentially of the 
same sorts of people who made up the first panel--and that this 
would be an end to it? 


Perhaps I could put forward the alternative. Would you 
prefer a system in which, after having heard the judgement of the 
appeal committee, you would be free then to go on to the market 
with your material, taking into account the risks entailed as a 
consequence of the judgement that was made, and knowing what the 
present or perhaps the new provisions of the Criminal Code might 
be in that respect? 


Mr. Zaludek:) 1 would think about 80 to 90 per cent of 
the material distributed in Canada is from major studios. You 
would have virtually no appeal problems there, because 90 per cent 
of all these materials are seen in the theatres now. So it is 
really obtaining the same rating as it is in the theatres. I think 
there should be an appeal but I do not think you would have much 
problem in that area. 


The important factorein this: whole thing is the time 
element. That is something that really has not been addressed. For 
instance, for a movie that is going to be released today, we get 
the masters only about two and a half weeks ahead of time from the 
US. So we have two and a half weeks to produce all those copies 
and get them all into the marketplace at the same time, because it 
is very critical that every store has the opportunity to get that 
same tape at the same time so as we do not restrict competition. 


We also have to release at exactly the same time as they do 
in the US marketplace, because-if we release Raiders of the Lost 
Ark three days after the US marketplace then there is a whole 
flood of product from the US, because every store tries to jump 
the gun. So whatever the rating system, it is going to have to be 
very critically positioned so that it approves, screens and rates 
very quickly. Even from that point of view I do not think you will 
have too many people appealing, because they will not even have 
time to appeal, if there is any kind of logic in that. 


Mr. Williams: Just before Mr. Allen goes on, could I 
just set the record straight here? Mr. Allen, you asked Mr. 
Zarudek whether he agreed with there being only one right of 
appeal with essentially the same people sitting on the appeal. You 
did not really mean that, did you? As you know, the act 
specifically states it would be a different panel sitting on the 
appeal and not the same people who sat on the original screening. 


MrenAllenaeNowel schinkeif you look.at the record ~aueaid 
not say it would be the same people. 


8 
Mr. Williams: You said essentially the same people. 


Mr. Allen: It would be the same kind of people who would 
be drawn from probably the same kind of cross-section grouping of 
the public that had dictated the composition of the first panel. I 
think that is likely to be the case. Certainly the act requires 
that they be different people--no question of that--but what I was 
getting at what was not whether the similarity was there or not, 
but really whether you were satisfied that this would be the end 
of the line. Would you prefer access to the courts to take it 
beyond that, or is that sufficient for you? 


Mrs» Zaludek: I) think that wouldsbe:sufficient. I do not 

see any reason it should go beyond that. The rating system should 
be really expanded beyond the four or five categories that exist 
now. In the US they have been expanding it into triple-X, double-X 
and single-X. Ideally, if it was feasible, it would be almost on a 
computerized system where you say if this film contains this, this 
andy this; it automatically aserateds astthat i know *thatt GW svc 
possible, but if you could do it that would be the ideal system. 


LOss0 far me 


Mr. Allen: One real problem I have with what you are 
proposing to us is that you always seem to be proposing solutions 
that you want to be tight and clear, but at the very same time you 
appear to recognize there is an immense grey area of judgement 
that cannot be accommodated in a specific, tight, clear structure 
and system. 


Since you recognize that, is it not important that you and 
the artists, authors and producers you represent in a sense by 
duplicating films should have at least further appeal to courts, 
lest a judgement that is done on a tight, computerized rating 
system--which would be your ideal--would in effect eliminate works 
that in their larger context are works of merit? 


I will put it another way; that is, with respect to 
community standards and the need for a national code or structure 
that handles this whole world of material. I think the reason we 
have different provinces and different legal systems in some 
respects, and in this particular case in which we have a varied 
set of criteria, is precisely because communities differ, just as 
individuals do. Regions differ, and they, for different cultural 
reasons have different levels of tolerance so that when one talks 
about community standards it is difficult to say there is a 
national standard as distinct from a Quebec standard or a Nova 
Scotia standard or a Manitoba standard or a British Columbia 
standard. 


If that is the key to any rating system--every rating system 
I have seen articulated and defended--it has to do with how to 
define categories which enable the community to decide what is 
acceptable to it, and that is the basis on which this act proposes 
to set up a rating system. 


Does that not raise yet another area of problems? Does it 
not mean the tight structure you want to see in place for business 
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purposes may not, from the point of view of cultural, political 
and social circumstances, be appropriate? 


Miaesaludekimiscangapprecaate Che problem, [ft isga 
severe problem. I am also in business and I also have three kids 
at home. I do watch a lot of movies and I have been caught in 
various uncomfortable situations watching the movies. 


THe orOD Lem issthat tf you go city. by city or region by 
region, I do not think you will ever come out with a system that 
will work. Again, it is almost impossible for the final decision 
to be made by the feeling of an individual judge in the various 
territories. If you allow that, the system will fall down because 
you will keep going merrily along, which is almost what you have 
now. Every store will be charged at random, movies being 


confiscated in Toronto and not in Hamilton and vice versa, and you 
just keep on going. 


I suppose what I am suggesting is more of a system of one to 
10, where all movies above a certain level are rated. Now, at an 
individual provincial level, you might say that movie is at eight 
instead of 10. It may be that on a community standard certain 
provinces may change the level on that scale and create the 
community standard by that level, if that is feasible. But with a 
national rating system, a movie which is rated at nine may be 
acceptable in Quebec, where it is virtually wide open, but it may 
not be shown in Ontario. Maybe only an eight and above could be 
shown in Ontario. 


Meee Lege te Lecanmolitivd | 4 chareup., itis (simply that, 
the vast majority of problems would be adequately handled--from 
your point of view as a distributor trying to rationalize the 
market and to organize your business in a sensible way--by, first, 
having a rating system; this essentially gives information about 
the films; it does not judge them as good or bad or worse or 
better; and second, a place you can go to get judgement on a 
regular basis as to whether the films you will be Chet Er DDUtAne., 
broadly speaking, offend community standards in that locale. You 
can then make your own judgement as to what to distribute, what 
Hot to, or what to send back. — 


Mr. Zaludek: Yes, ideally that would be the case. 


Mr. Allen: Anything tighter than that is not necessary, 
except for the very extreme and very small MIMOY ICY, (Gberiims. [hat 
could be handled through the courts presumably. 


Mr. Zaludek: Right. 


Mr. Chairman: We should be moving along, because we have 
other witnesses. Mr. Williams, you have a quick question. 


Mr. Williams: Just coming back to what you said at the 
outset, Mr. Zaludek, it is my understanding that you have neither 
the time nor the desire to exercise your own discretion as to what 
you would duplicate and distribute in Ontario or Canada. By the 
Same token, you are well satisfied with permitting the board under 
this legislation to expand its role and authority to do the job it 
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does best, which is to classify and review films, and to apply 
that to the video field. Is that correct? 


Mr. Zaludek: Basically, yes. The situation is that I 
hate being judge and jury on the thing. 


Mr. Chairman: Thank you, Mi. Zaludek, for coming and 
expressing your views. 


CANADIAN CIVIL LIBERTIES ASSOCIATION 


Mr. Chairman: Next we have the Canadian Civil Liberties 
Association, Ms. Erika Abner. Would you come to the table and 
identify yourselves, please? 


Mr. Borovoy: Mr. Chairman, I am Alan Borovoy, the 
general counsel of the Canadian Civil Liberties Association, and I 
have with me our research director, Erika Abner. First of all, let 
me express our appreciation for the opportunity to appear before 
this committee on this subject. 


In view of the brevity of the time we had to prepare and in 
view of the shortness of time in which we have to present, we are 
going to confine our submissions to one issue: the extension and 
retention of the power to engage in prior restraint censorship of 
films. No matter under what title it may appear, it is 
nevertheless a continuation and extension of a power to censor the 
films that the public may see. 


To begin, as lawyers like to begin, with the conclusion, it 
is our conclusion that this represents a needless and drastic 
encroachment on one of the most vital values of our society: 
namely, freedom of expression. The Canadian Charter of Rights and 
Freedoms guarantees a number of fundamental freedoms, of which 
freedom of expression is one. It occurs very near the beginning of 
the charter, I suspect, to indicate its central importance to a 
democratic society of our kind. 


It is significant that the charter uses different language 
from that employed by the statutory Canadian Charter of Rights and 
the American Bill of Rights, both of which talk about freedom of 
speech. Here it is freedom of expression. think this indicates 
that the drafters of the charter had something far broader in mind 
than the mere communication of words. 


Indeed, the Divisional Court of the Ontario Supreme Court 
said in the Ontario Board of Censors case as it made its way 
through the’ courts, *'‘Toe!us it @s%cléar that all “torms*oferreedom 
of expression, whether they be written, oral, pictoral, sculpture, 
music, dance or film, are equally protected by the charter." That 
is as close to a quote as memory will permit me to convey to you. 


LO 240 Cavin’ 


I said it was a needless encroachment on freedom of 
expression. I say it is needless because the object, which is to 
discourage the circulation of certain kinds of obscene material, 
can be achieved in two other ways, and indeed is being achieved in 
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two other ways. First, it can be achieved by a system of 
classification, to which we have no particular objection. The 
films can be classified so as to put adults on their notice; if 
there are certain films they do not wish to see, they can be 
notified in advance and can avoid subjecting themselves to that 
experience. 


As far as children are concerned, their access to the 
material can be regulated in the sense that there are some 
restrictions on their right to attend theatres when certain films 
are being shown, and the right to purchase and engage in 
purchasing, leasing, or whatever transaction is at issue. 


The second way in which the object of this exercise can be 
achieved is by criminal prosecutions for trafficking--1 am using 
that word shone ce Mae ed so that I do not have to go through all of 
the terminology in the Criminal Code--in what it calls obscene 
material. © 


While we in the Canadian Civil Liberties Association are not 
particularly delighted with the Criminal Code provisions on 
obscenity, they are in place--whatever we may think of them--and 
available to prosecute those who manufacture, produces: tratticein 
or even have in their possession for the purpose of distributing 
what it calls obscene material. I find it hard to conceive of how 
the purpose which the government may have in mind cannot be 
adequately served by classification and/or criminal prosecution. 


I said it represents a drastic encroachment on freedom of 
expression. I say it is drastic because it requires that people, 
as a condition of their right to engage in the expression at 
issue, have to submit it for approval prior to expressing 
themselves. Of course, this is rather unique. 


The way criminal prosecution works is that we are completely 
free to communicate, but we may be held subsequently accountable 
if what we communicate is in violation of the law. To illustrate 
this, I suppose I could put it this way: it is inconceivable that 
this country would tolerate--except in a situation of dire 
emergency such as a war--any requirement that the mass media of 
communications, the newspapers, television or radio, submit copy 
in advance and have it cleared as a prerequisite of the right to 
publish or broadcast it. We would not tolerate bie 


The same media, however, are nevertheless subject to a 
number of potential restrictions if’, after they. communicate), they 
violate the law. There is hate propaganda, obscenity, sedition, 
contempt of court, the Official Secrets Act--all sorts of 
restrictions. Indeed, I have a number of quarrels with some of 
them as well. Be that as it may, that is what the media are 
subject to. There is no question that they have to clear in 
advance what they are going to say. 


BO°45 «apm. 


Suppose the Globe and Mail--I do not want to discriminate, 


but just take that as an example--or the CBO received the 


proverbial brown envelope containing the most delicate defence 
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secret: some nuclear information, for example, the release of 
which could be very damaging to our national security. I know of 
no law that would require the newspaper, television or radio 
network to go before a board and have their material cleared 
before they have a right to convey it. Yet if we are talking about 
sexy films, they have to clear in advance. 


I suggest that the only conclusion one can draw from this 
set of priorities is that this government must consider sexually 
explicit material more dangerous than a breach of national 
security. I submit that there’ is no other logical conclusion that 
can follow. 


The problem is exacerbated with respect to this bill, 
because not only does it enlarge and continue this questionable 
system of prior restraint censorship but it also purports to do so 
on the basis of criteria that are not available for public 
inspection; it is to be there to be settled by regulation. 


As you appreciate, lawyers always argue in the alternative. 
To whatever extent you are to disagree with what I have said about 
prior restraint censorship--and I submit you ought not to disagree 
with it--Il suggest the very least that ought to be done is that 
the criteria on the basis of which the censorship is to be 
exercised should appear in a statute openly enacted by the 
Legislature and subject to public scrutiny and not in a regulation 
secretly enacted by cabinet away from public view. Indeed, the 
criteria have always created the major problem. 


Our whole experience with the censorship exercise, even with 
the Criminal Code, shows the virtual impossibility of trying to 
define with any adequate precision what it is that is to be 
restricted and the great risk that, however those definitions have 
been formulated, they inevitably would sweep into the restrictive 
net material other than what was designed to be surpressed. That 
is why it is so crucial that those criteria be debated openly to 
whatever extent this exercise is to be continued. 


Indeed, I suggest the government is asking the Legislature 
and the public to buy a constitutional pig in a poke. As the bill 
is drafted, I can see nothing to prevent the regulations from 
attempting to curtail the flow of political material on political 
grounds as well. There may be some constitutional problems, but 
there is nothing in the statute to prevent it. 


It is interesting that at least one expert, Professor Peter 
Hogg, in a book published at the time the charter was proclaimed, 
Canada Act, 1982, Annotated, said that while we can have some 
exceptions to freedom of expression, “it seems plausible to insist 
that the law be enacted by the federal Parliament or provincial 
Legislature so that the claimed restriction is the deliberate 
product of an open parliamentary process." 


EO SU Se Acins 


In all fairness, since the charter there has been some 
indication that there is authority going the other way. I am not 
suggesting they all say that. As you may know, the Canadian Civil ° 
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baibperties Association Was’ involved both) in thesDivisional. Court 
and in the Ontario Court of Appeal in the film censorship case. 


In all fairness, I do not want to suggest that any of us 
could have a definitive prediction about how a court would 
ultimately rule on the bill before you. What I think I can say is 
that there is at the very least a reasonably arguable case that it 
is unconstitutional. Even if you were not prepared to make that 
judgement, I suggest it represents very bad policy to have such a 
drastic and needless encroachment on a value so central to a 
democratic society as freedom of expression. 


On the basis of all this, we submit with respect that the 
powers of the censorship board at issue should be amended so as to 
confine the exercise to one of classification and not of 
restriction. 


Mr. Chairman: Are there any questions from any of the 
members? 


Mr. Elston: Thank you, Mr. Chairman. I am interested in 
the question of restricting freedom of expression. I think you 
were here when Mr. Zaludek was talking about his sense that there 
is a need for dealing with items like child pornography and snuff 
films. Do you see any need to deal with those types of expression, 
or can you tell us what is being expressed by films like those 
that ought to be protected under your classification-only system? 


Mr. Borovoy: As far as films of that kind are concerned, 
I would suggest that they quite likely would fali within the 
obscenity definitions of the Criminal Code and would be subject to 
prosecution. On that basis, there is no need for prior restraint. 


Mr. Elston: You mentioned that py and large your 
presentation goes hand in hand with the federal statute. You have 
some quarrels with it now. Can you tell us what they are so we can 
understand how to deal effectively with this companion legislation? 


Mr. Borovoy: We have long believed the definition of 
obscenity in the Criminal Code is far too broad, vague and sleepy. 
Legitimate material could easily fall within the prohibition 
because it is so very difficult to understand and discern. However 
one might respond to that definition, it is part of criminal law, 
rendering unnecessary the exercise of prior restraint censorship 
about which you are talking. 


Mr. Elston: Okay. It is too broad and catches some 
material that should get through. 


Mr. Borovoy: And indeed has caught it. 


Mr. Elston: Would you say there is a possibility it has 
been so vague that some material has passed through that should 
not have been allowed? 


Mr. Borovoy: I cannot imagine anything to which people 
have currently objected that would get through that definition. I 
suppose there is some material, and it depends what you mean. 
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Mr. Elston: That is the whole problem, is it not? 


Mrea Borovoy :) Certainly. Wivyoumare talkingpabout, the 
most vile material we all hear about, I have little problem seeing 
that it is going to be caught by the federal definition. 


Mr. Elston: So you would rather see any of that material 
dealt with in the criminal courts under the federal statute 
instead of on an individual provincial basis. 


Mr. Borovoy: What I am saying is that regardless of 
whatever quarrel I may have with the federal obscenity law--and 
there are a lot of debates I could go on about; there is an 
interesting editorial about it in the Globe and Mail today as 
well--it is a far less drastic encroachment on freedom of 
expression than is a system that requires you to vet what you may 
express before you have a right to express it. 


Mr. Elston: Let us deal for a moment with the question 
of enforcement of the federal statute and the viewing situation 
that has to take place before prosecution can be carried out. 


If a master of a film came into Canada, was tested in the 
courts and found at some level to be acceptable in the federal 
scheme of things, would you say that any distribution of material 
that deviated from that would be an automatic violation of a 
federal statute, for instance? Or would you continue to prosecute 
individuals on a case-by-case basis to deal- with the community 
standards in each individual area of the province and of the 
nation? 


Mr. Borovoys bramenotiisunes! muitemhave yoummues tion, 
but I will try to answer; if I have missed it, let me know. 


If I had my druthers, I would suggest that the enforcement 
policy--and that is very much a provincial matter--with respect to 
allegedly obscene material be initially an in rem proceeding as 
provided by section 160 of the Criminal Code, where the material 
is made the subject of a judicial hearing as a prerequisite to 
prosecuting individuals, because of course you cannot expect any 
one individual to know what community standards are. 


I said elsewhere with respect to some of these store owners 
who are being prosecuted that it effectively requires them to 
commission a Gallup poll every time they want to sell something in 
their stores that may have some sexual material in it. I would 
Suggest that there be initially an in rem proceeding into whether 
the material is obscene. 


Once such a determination is made--and that requires notice 
to all interested parties; so it is a regular judicial hearing--if 
the material is judged in that way to be obscene, then the 
community is put on its notice that if it continues to traffic in 
that material, it may run afoul of the criminal law. 


Whatever objection I may have to some of the obscenity laws, 
I suggest that represents a far fairer way to administer the 
criminal law, and were that done, I submit that no valid purpose 
whatsoever would be served by the filin censorship exercise. 


1s, 


Mrs Elston: How does that differ from what the film 
review board, as it is to be called, is doing? That seems to be a 
prior review of the material. 


Mr. Borovoy: Not at all, because the Criminal Code does 
not require that everybody vet every film he is going to show or 
distribute. It simply says that if the authorities believe a 
acticular film to be in violation of the law,.they then have a 
earing with respect to that film. However, there is no continuing 
obligation on members of the public who are involved in films to 
zo humbly before a censor and say, "Please approve this for me." I 
suggest there is a very great difference. 


Mr. Chairman: Excuse’ me. Mr. Elston, I have, one more 
questioner. Can we wind up with you now? 


Mr. Elston: I am prepared to let the questioner go 
ahead, but in fairness I may have a couple of other questions 
because Mr. Borovoy has provided this committee with some very 
wise counsel on so many other occasions. 


Mr. Chairman: I understand what you are saying. If we 
can get back to Mr. Borovoy after Mr. Williams has a few 
questions, that will be agreeable. Mr. Allen also has a question. 


Pl a.m. 


Mr. Williams: [| have a point of clarification first of 
all, Mr. Borovoy, and then I do have two or three questions. 


Mr. Elston, in questioning you, asked your position with 
regard to snuff films. I think you had suggested that we do not 
need the film review board to deal with them; that it is handled 
by the Criminal Code. You, as a lawyer, when you said snuff filins 
would be entirely covered by the Criminal Code, would know whether 
that would cover films dealing with violence only, without sex 
involvement. 


It is my understanding that the code. is such that, in order 
for it to be applicable, sex and violence would have to be part of 
this snuff film content. Could you correct the record? 


Mr. Borovoy: I Toink CLoaG ts so. 


Mr. Williams: So you are saying that if there is a snuff 
film dealing with intense violence only from beginning to end, it 
would not be covered by the Criminal Code? 

Mr. Borovoy: If it had nothing to do with sex; [ think 
Ehat is so. 


Mr. Williams: So you would modify your earlier statement 
about the code covering snuff films in every situation. 


Mr. Borovoy: Yes. Now, it is my understanding that the 
film censorship exercise so far has confined itself essentially to 
sexual material. 
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Mr. Williams: I tend to disagree. I think that could be 
shown not to be the case. However, I think you have clarified the 
Situation. 


Mrs DOLOVOY: DUC Late veequlce@rratic.. 


Mr. Williams: Let us see if we are moving from the same 
basic premise. Do you or do you not believe that, even in a 
democratic society, no person has absolute individual freedom? 


Mr. BOTOVOy] Certain. y. 


Mr. Williams: You agree that he does not? 


Mrs DOTOVOY:  lilat is COLTCCE. (Nererdle. NOoeauso ruler 
the real world. 


Mr. Williams: Okay. 
Mr. Borovoy: I cannot testify about other worlds. 


Mr. Williams: Yes. So you understand, therefore, there 
are laws that limit what you can do as an individual on a 
day-to-day basis. 


Mr. Borovoy: Of “course, and it mUst peso. 


Mr. Williams: It should be, in the interests of society 
as a whole. 


Mr. Borovoy: Sure. 


Mr. Willtans:, [eather that with rezarcda to’ tne 
activities of the Ontario Film Review Board, you do not feel they 
would have some right and obligation to monitor what is in the 
best community interests and-- 


Mr. Borovoy: lvam™sorry; “would you say that asain? 
Mr. Williams:. I presume, notwithstanding that 
observation, that you still have some objection to a governmental 
regulatory body like the Ontario Film Review Board not having the 
authority to regulate or apply community standards that would be 
in the best interests of the community as far as artistic 
expression is concerned that might be in conflict with those 
community standards? 


Mrs borovoy: That rs correct. OL f "101 vowed -yoOuUL 
negatives through to their logical conclusion, I believe that is 
correct, but I will restate it. Though I readily acknowledge that 
there are no absolutes in the real world, I regard freedom of 
expression as being so vital to our kind of society that it would 
take some special set of circumstances to warrent encroaching on 
it. Those circumstances are not at issue where this exercise is 
involved. 


Mr. Williams: So, in your judgement, the most vital 
value--freedom of expression, as you said at the outset--is an 
absolute. 


uy 


Mr. Borovoy: No. On the contrary, I have explicitly said 
it is not an absolute; but 1 have said, notwithstanding that, it 
is so vital that it should be overridden only under certain very 
compelling circumstances, and they simply do not exist in this 
situation. 


Mr. Williams: The main purpose of this legislation is to 
respond to a decision of the court, which said that the Ontario 
Film Review Board did not have the power to apply community 
standards as it saw them by way of guidelines and that the board 
had to codify the standards of the community, as it saw them, and 
as such would be entrenching the community's standards into law. 
They would be there for scrutiny by the public so that it could be 
clearly understood by the public. Do you agree with that direction 
in which we are moving? 


fMrameboOTovoy.: tuethamkicue gis less bad to have criteria 
lian mo.icriteriia. 


Mr. Williams: Is that a double negative? 


Mr. Borovoy: Perhaps, but I at least was able to follow 
the logic of what I said. 


Mr. Williams: You had suggested that-- 


Mr. Borovoy: Sorry, but if I may complete my thought, 
Wndle Ieagree dt) isaless bad ito have criteria than no criteria, 
there are no criteria in the bill before you. There is simply a 
provision to have them. Somebody else will set the criteria and 
the process will not be subject to public scrutiny. That, in my 
judgement, represents a very serious departure. 


Mr. Williams: That is the next point I was coming to. lI 
would really take issue with your suggestion there would be 
regulations in the form of codification we would be imposing on 
the board. 


In fact, it very clearly would be open to public scrutiny. 
Once this committee has dealt with the public hearings, it will be 
returned to the Legislature. At that time, when the bill is dealt 
with on a clause-by-clause basis, the regulations being proposed 
to complement the legislation, to codify the guidelines, will also 
be before the Legislature and thus be debated in a public forum. 


Under those circumstances, how can you say we are dealing 
with a set of secret regulations developed by the cabinet? 


—s 

Mr. Borovoy: I am saying the bill permits the adoption 
of the guidelines in secret. I fully appreciate they would 
subsequently be made public, but under the terms of the bill they 
could be adopted at an in camera meeting of cabinet. I suggest 
that represents a departure from one of the most vital safeguards 
in this whole exercise; namely, public scrutiny of the process by 
which those criteria are adopted. 


Mr. Williams: Are you suggesting there is secrecy 
involved because the regulations and/or the statute itself are 
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developed in the preliminary stages by the ministry responsible 
for the legislation? Is it because it does not see the light of 
day before it is introduced into the House that you are saying it 
somehow is developed in a secretive fashion? 


Mr. Borovoy: No, I am suggesting it can have all kinds 
of in camera preparation but the adoption into law should be 
public. The adoption into law of these criteria, whatever they may 
be, is not at all public. I submit that represents a very 
important distinction. 


Mr. Williams: One last question: you said-~I think two 
or three times--that this initiative being taken here with Bill 82 
appears to be a drastic and needless encroachment upon this valued 
freedom of expression. You suggest the direction in which we are 
moving is unique. However, it seems to me we are proceeding no 
differently from the way most countries with a free and democratic 
society have already moved. In France, Germany, Italy, Sweden, 
Norway, Australia, New Zealand, the United Kingdom--to name but a 
few--the same type of system exists. 


How do you conclude we are moving in a drastic and needless 
way that is contradictory to what is being practised in most 
democratic countries in the world today? 


lee Lea ei. 


. Mr. Borovoy: I did not say its uniqueness involved its 
status in the world. You are not naming countries such as Belgium 
and Denmark and the United States where they are not practised. 
But for the moment we do not need to count heads. I have no 
difficulty acknowledging that there are many countries in which 
this exercise is carried out. 


When I referred to it as unique, that is not the sense in 
which I meant it. I mean that it represents a unique form of 
encroaching on freedom of expression in our society. We do not 
require that even the most vital defence information be vetted by 
a board prior to its publication, and we do with a sexy film. 


In that sense it is rather unique to our legal system. We 
are somehow treating these kinds of films as different from all 
other kinds of expression. 


Mr. Chairman: Excuse me, I think this would be a good 
time to pause. We are over our time, Mr. Williams, and we could go 
on for another hour,*“P am sure. 





Mr. Borovoy: I wanted to respond to something else, if I 


may just take a moment for snuff films. This is very brief, Mr. 
Chairman. 


Mr. Chairman: Go ahead. 


Mr. Borovoy: I might tell you this is one area in which 
the Canadian Civil Liberties Association has already told the 
federal authorities we would have no objection to a statute that 
prohibited the dissemination of material in which a particularly 


ee) 


repugnant crime was committed for the purpose of making a film or 
book. If you are referring to the unlawful abuse of a real child, 
or abuse against the consent of an adult, there would be a real 
argument there. 


To the extent the purpose of that exercise is to protect the 
individual from harm, you are basicaily involved in criminal 
legislation. I would suggest ic is outside the framework of a 
provincial censorship board. 


Mr. Williams: Just as national security is outside the 
realm of provincial responsibility. 


Noe BorovoyieGertainiy. 


Mr. Chairman: I think on that note we can thank Mr. 
Borovoy and Ms. Erika Abner for appearing before us. It was 
interesting, as usual. Mr. Allen, hopefully we will have you as 
the first questioner with the next group. 


Mr emeustonsmert ninkecheab i seuntair, to”gMre Allene He 
probably has questions for Mr. Borovoy. 


Mem cCaaimnaneAtlaright. it is your time, gentlemen. We 
have scheduled these people, so if you want, go ahead. 


Mr. Allen: Mr. Borovoy, first let me thank you for a 


very thoughtful, forceful, highly integrated and logical 
presentation. 


In saying what you did about national security and some 
other media and what is and is not prohibited, I think you 
probably recognize there are people in our province who say this 
issue is as serious as national security; that the undermining of 
the moral fibre of the community is perhaps even more insidious 
and has more long-run implications than the peril of state in 
international relations, which another kind of censorship might 
Bry to contro. 


In that light-.,. would you-be prepared to comment on those 
generalizations, and along with that the whole question of 
community standards? On the one hand there is an argument from a 
more conservative standpoint--if I might put it broadly--that it 
is absolutely critical to have structures of the kind proposed to 
maintain the controls that uphold moral values. 


There is, on the other side, the more radical concerns 
of--let us say again, for want of a better description--fairly 
activist feminists, who argue that present community standards are 
not a good guide inasmuch as they defend certain existing patterns 
of relationships and domination that are inappropriate in a free 
society, and that for the maximization of a greater justice it is 
important to have much more severe restraints than we now have, in 
order to move towards that more ideal state of social relations. 


Mr. Borovoy: The problems raised in your very thoughtful 
question go to the heart of what is permissible in a free society 
where as vital a value as freedom of expression is involved. It is 
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one of the reasons the wise and great Judge Oliver Wendell Holmes 
made so much of the exception to freedom of speech--as he saw it, 
falsely shouting "Fire" in a crowded theatre. 


Implicit in that was the recognition that a democratic 
society is necessarily bombarded on all sides by all kinds of 
points of view a:.d that we do not use criminal law and the power 
of censorship for the purpose of producing ideal attitudes in 
people. The answer to bad material is good material; it is not 
criminal law and it is not the power of censorship. 


Of course, each of us could conceive of some horror for 
which an argument might be made for a form of censorship. Indeed, 
as you asked the question, you said some people might say that 
sexually explicit material is more dangerous to our society than a 
breach of national security. I have no difficulty in saying that 
is absurd. 


I recognize, of course, that to be bombarded by certain 
kindseof materialecotldverode ,uinetime, Some of thevvalues that 
many of us hold dear. That might apply in the sexual area. Indeed, 
to be bombarded by communist propaganda might ultimately erode our 
defences against totalitarianism. I would regard that as very 
serious. 


I would suggest this is the very risk that democratic 
society is all about. Unless there is a clear and present 
danger--that is, an imminent peril to life or limb--we believe in 
counteracting bad material with other material. To depart from 
that has very serious consequences for our kind of society. 


Mr. Chairman: Mr. Allen, I am going to have to 
interject. Thank you again, Mr. Borovoy, for being here. We 
appreciated your comments. 


CITIZENS AGAINST VIOLENT PORNOGRAPHY 


Mr. Chairman: Next, we have. the Citizens Against Violent 


Pornography, Ms. Gail Rutherford. Would you all come to the table 
and please identify yourselves-for the record? 


Ms. Rutherford: Good morning, Mr. Chairman, ladies and 
gentlemen. My name is Gail Rutherford. On my right is Mrs. Susan 
smeeler and on my left Con O'Mahony. 


We are members of a group called Citizens Against Violent 
Pornography. We are a group of men and women from Georgetown, 
Ontario, who formed two years ago in reaction to increasing 
violence and use of children in pornography. 


We have been in contact with a large number of people from 
our comnunity. Some 3,000 have indicated support for our aims. As 
we have become well-known and received editorial endorsement from 
our local newspapers, we find people constantly coming to us with 
their concerns about what they have seen in the cinema or on 
rented videotapes. 


Since our inception, we have lobbied both the federal and 
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provincial governments; the first for amendments to the Criminal 
Code of Canada which would remove the link between sex and 
violence in the legal definition of obscenity, and for a law, as 
the Badgley commission recently recommended, against using 
children in pornographic materials. 


We have pressed the provincial government for a bill such as 
the Theatres Amendment Act. In particular, we support bringing 
videotapes under the jurisdiction of the Ontario Film Review Board. 


ip 20 atm. 


I have with me the newspaper article which inspired the 
formation of our group. The title, "Video Porn: Sadism Comes to 
TV,'' indicates the nature of modern pornography. I would like to 
read to you from the article a description of one of the videos. 


"In I Spit on Your Grave, a woman walking in the woods is 
attacked and raped twice by four men. She escapes to her house 
merce! the. four are, waiting. They beat, kick and force her to 
perform fellatio on them. A bottle is thrust inside her. Unlike 
most rape victims in the films, who enjoy the experience, she is 
in obvious agony. And in later scenes she takes revenge by 
murdering her attackers. 


"The first she seduces and hangs, the second she chops up 
with an axe, the third she invites into a bubble bath and 
castrates with a butcher knife, and the fourth dies on her boat 
propeller. No details are spared in any of the scenes." 


The article with this description was written in February 
1983. Since then violence has become epidemic, with one film maker 
trying to outdo another with one climactic scene of frenzied 
bloodletting, which an increasingly desensitized public carry home 
with them like some ghoulish souvenir. Dr. Everett Koop, United 
States Surgeon General, calls violence the number one enemy to 
mental health. 


We found I Spit on Your Grave, as well as Snuff, which shows 
the vivisection of a.woman, in-a video shop in Mississauga just 
this summer. Our group has rented I Spit on Your Grave in 
Georgetown. These videos have been deemed obscene or customs 
prohibited, yet they are readily available in video shops because 
bi theslacksot a licensing system. 


The police admit they cannot monitor all outlets on a 
regular basis. Therefore, what is confiscated by them at one 
outlet is sitting on the shelf of another. By bringing videotapes 
under the Ontario Film Review Board you will allow video outlet 
operators to enjoy the same confidence that theatre operators have 
in knowing that what they are offering the public is lawful. 
Renters of videotapes would also have some indication of the 
nature of the material they request. 


Parents renting tapes for a child's birthday party would not 
have the unpleasant surprise a local mother had in fap hele Geycamnaet- a> 
she had rented an adult version of a fairytale title. There would 
also be just one version of a given title instead of the many that 
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exist today. This would give the consumer some confidence in 
recommending a tape. 


We also support having the members of the Ontario Film 
Review Board set the guidelines by which the films would be 
classified and cut. These guidelines should, however, receive 
cabinet approval. 


Members of the Ontario Film Review Board are the experts in 
movie trends, in the current level of community tolerance and in 
the research and opinions being offered by a myriad of 
disciplines. They are also the established centre to which the 
public turns when it has a complaint or a comment. 


We have encountered a great number of people who understand 
the operation of the Ontario Film Review Board and are very 
supportive of it. In particular, the Ontario Film Review Board's 
interpretation of the community standard that limits violence and 
the sexual exploitation of children but gives greater freedom to 
erotic sexuality is seen as truly reflective of what the majority 
of Ontarians want. 


No judge or member of the provincial parliament is likely to 
have the expertise of the members of the board. Neither would they 
represent the public as equitably as does the Ontario Film Review 
Board, which is made up of a cross-section of Ontario society in 
age, philosophy, background, lifestyle and ethnic origin. 


One suggestion we have is that the Ontario Film Review 
Board's address and telephone number be made prominent in theatres 
and video outlets so that people reacting to a film or tape have 
immediate access to it. 


One area of research that anybody regulating film would have 
to take into account is the current work done on desensitization. 
This is the process by which things “that may originally be 
objectionable become commonplace and acceptable and in some cases 
are adopted as a lifestyle. 


As recently as’ last Saturday I saw a report from the early 
1970s used to substantiate someone's view that pornography does 
not influence behaviour. Of course, this study, which was not even 
accepted when it was presented, is outdated and irrelevant in 
terms of present-day material. It is incumbent upon any regulatory 
body to be familiar with up-to-date and solidly based research. 


A study by Dr. Raoul Huessman spans almost 30 years. It 
noted the television preferences of people at age eight and has 
monitored these people into adulthood. It finds that those who 
preferred more violent television programming in childhood were 
far more likely to act out violence, to end up in jail and to 
commit antisocial behaviour than those who preferred less violent 
television. The children of those studied reflected their parents' 
predilection and preferred even more violent entertainment. 


Another study, done by doctors Eysenck and Nias, is an 
overview of 100 other studies. They concluded, "The viewing of 
such materials, particularly when they are violent and degrading, 
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produces like effects in anyone who sees them and to a greater 
degree in already unbalanced individuals." 


The police back this up when they reveal that in 
investigating the homes of rapists and those convicted of sexual 
murder and mutilation, violent pornography is almost always found. 
In October 1984, Michael Johnny was found guilty of stabbing Billy 
Verigin to death. During the trial, it was disclosed that pricr to 
the killing, Johnny had seen up to 20 sex- and violence-packed 
videos per week. This is just one of a growing number of copy-cat 
killings. 


Anyone can become a victim of desensitization, including 
members of the artistic community. Common sense tells us that we 
are affected by what we see. Why else would advertisers spend 
millions of dollars annually to have us watch people eat a certain 
mrand Ot.cereal or.drink, a particular kind of beer? Because this 
kind of advertising works. What some film makers are pushing at 
us, albeit artistically, is advertising for child abuse and 
brutality. 


Researchers agree that when people are forewarned they are 
less affected by what they see. The Ontario Film Review Board can 
play a vital role in helping us counter the effects of 
desensitization. 


As a community group that has held and participated in 
public forums, not only in Georgetown but alsos111 sfOvroOneo, 
Missisauga, Brantford, Barrie and Windsor, spoken on innumerable 
occasions, written articles for newspapers and made itself very 
aware of the issues involved, we have gained the support of our 
local school boards, our mayor and town council, our local 
ministerial association and many other groups and associations in 
our community. 


We recommend the passage of the Theatres Amendment Act into 
law without further delay. 


Mr. Chairman: Thank you, Ms. Rutherford. Are there any 
questions by any of- the members? Any comments by the ministry? 


Mr. Williams: I think Ms. Rutherford's presentation has 
been an excellent one. You have dealt with all the concerns that 
have been before this ministry, and dealing with them is what the 
main content of this legislation is all about. 


Your presentation was particularly helpful with regard to 
the manner in which constant exposure to this type of 
entertainment medium is affecting the threshold of acceptability 
of the public at large in the way or form of sex and violence. 
That information is particularly helpful to the committee. I know 
the minister is particularly concerned that the publics 
acceptance and tolerance of violence and sex seems to be 
threatened through this constant bombardment. That information is 
particularly helpful. 


ml :30 a.m. 
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I have just one question by way of clarification. You 
suggested in your presentation that the Ontario Film Review Board 
should be allowed to set its own guidelines, which would be 
approved by cabinet. I think you understand that the courts have 
directed that those guidelines, such as the present ones, now have 
to be codified and made more formal and set out in regulation, 
which is what part of this exercise is all about and which is one 
of the main thrusts of this legislation. 


Do you have no objection to moving in that direction? 


Ms.. Rutherford: No, as long as it is’ the members of tthe 
board who are the ones from whom these regulations would come, 
rather than a legislative committee or people who would be 
operating in a sort of vacuum, coming in cold all of a sudden to 
what had been going on. The board needs to have that direct input 
as to what the level of tolerance is, what the trends are and what 
regulations would be set in those terms. 


Mr. Allen: First, let me like to thank you for the 
presentation. Like yourselves, I have viewed a fair bit of this 
stuff at the censor board offices and elsewhere; I think I know 
exactly to what you are objecting, and I have a great concern 
about it myself. 


I must say I have long been convinced that the argument that 
pornographic films of any kind do not have any influence flies in 
the face of all kinds of pedagogical evidence that everything 
influences, instructs and educates us and that, therefore, we are 
children, if you like, of what we see and view in total. 


I suppose I have a small concern about experiments of the 
kind you mention that are done to demonstrate those results. They 
tend to isolate, as all experiments must, other kinds of 
influences from the whole context of interplay and whether this 
kind of influence is counterbalanced by another and, therefore, 
the end result is not as bad as one would get from the isolated 
experiment. That is a technical question but it is an important 
one. I think it raises questions about the experiments, in some 
sense, in real live settings. — 


The question I must ask you in the light of your response to 
the question that was put to you by the chairman of this committee 
is whether you prefer that the regulations that govern your life 
come from a bureaucratic committee of specialists as distinct from 
those who are elected to represent you and who, when they sit in 
committees on these questions, do not just pronounce off the top 
of their heads; they do undertake to research extensively and, in 
this case, to view and assess so as to come to some intelligent 
conclusion as to what the best route forward is. 


One of the primary problems that at least some groups that 
come before us would have with what you are suggesting is, quite 
simply, that we do not elect and have any authority finally over 
the bureaucracy other than through our elected representatives. If 
the elected representatives are not to be preferred as the 
screening device for public law and for the nature and structure 
of guidelines, then as intelligent and reasonable human beings, we 
cut ourselves off from control of our own Lives. 





Zo 
What is your response to that proposition? 


Ms. Rutherford: 9) think’ that; through the nature of the 
setup of the Ontario Censor Board, in that it does truly represent 
the community in its makeup, it is more representative than 


legislative people. 
Mr. Allen: How can you be sure that will be the case? 


Meauskhuther ford: You could?put it’ into theiregulations, 
could you not, that the makeup has to be as it has existed? Right 
now, the people who are elected as MPPs would almost certainly 
come from a similar class or a similar background. There is 
nothing that says MPPs have to have the wide range of background 
that the Ontario Board of Censors demonstrates right now. 


Mr. Allen: Are those gentlemen accountable in any 
respect? 


Ms. Rutherford: What I am saying is that the Ontario 
Film Review Board is constantly working with this and in touch 
with the community's standards of tolerance, constantly studying 
this research and seeing the movies, so the board members know 
what the trends are and are constantly being inundated with this 
stuff in the course of its work, whereas members of Legislature 
would not necessarily have that expertise or experience. 


My preference would be for the established board to set 


those regulations. Because of what it is doing and its equitable 


representation of myself as a member of the-community and of 
everybody else, its members would be the best people to set those 
regulations. 


Mr. Allen: So you are happy with transferring to an 
appointed board, as distinct from the elected representatives of 
the people, the right and the authority, in effect, to regulate 
fhe moral quality of our society? 


Ms. Rutherford: We said we wanted cabinet approval, so 
we are not saying they are going to do it without any sort of 
legislative representation or opinion. You have stated it one way, 
but yes, that is basically what I am putting forward. 


Mr. Allen: I see. Thank you. 


Mr. Elston: My question is basically along the same 
fines as Drs Allen's with tespect to the accountability of the 
regulations. Probably one of the problems we face is ensuring 
accountability in some way. 


Mr. Borovoy spoke earlier. You might have heard some of his 
concerns about freedom of expression, for instance. In any event, 
it has always been my opinion that the more open the process of 
formulating regulations or legislation, the better you are apt to 
grasp what the community standards are. 


You have indicated that you feel the board is more in touch 
with the situation. I suppose there are people in society who feel 
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it may be more out of touch; once it gets itself so far into a 
subject, it loses perspective. Perhaps that is what the 
Legislative Assembly is about: to ensure there is perspective 
provided in the regulation process or in the lawmaking process of 
this province. 


What you have just made is an argument for law made by 
bureaucracy rather than by elected officials. 


Ms. Rutherford: | But» isd there! no, opportunity ror 
perspective when these regulations go before cabinet for approval? 


Mr. Elston: There is not for legislators. The cabinet 
operates under the veil of cabinet secrecy, and these types of 
public discussions are not available to the people in the 
province. What you have is a very closed shop. 


You might be able to write a letter to the Premier (Mr. 
Davis), but you will never know whether that has been adequately 
aired. There is no way of telling--at least I can never tell--what 
happens at the cabinet table during meetings to discuss various 
decisions with respect to the orders in council to make 
appointments to this board. 


Ms. Rutherford: Are you suggesting the Ontario Board of 
Censors is not representative of the people of Ontario, that it is 
made up very selectively? 


Mr. Elston: How can you say a limited number of 
individuals representing eight million people is more 
representative of a cross-section of the public than 125 elected 
officials gathered together in a forum to discuss the problems? 


I have to take issue with the question of the board--a 
limited number of appointments made by cabinet, made by order in 
council, made without representation to the legislative side of 
their responsibilities--as being somehow not open to public input. 


Ms. Rutherford: Anybody could become a member of the 
censor board, but not everybody could become an MPP. 


Mr. Elston: Yes, they can. 

Ms. Rutherford: They could, but look at the process. 

Mr. Elston: I would far sooner think that fewer people 
would be available to become members of the board than would ever 
be able to become members of the Legislative Assembly. 

Ms. Rutherford: From my own personal experience as a 
mother and a wife living in a small town, I know I would have a 
greater opportunity of becoming a member of the board or getting a 


response from the board should I write to it, or whatever, than 
running for parliament. 


Mr. Spensieri: You could work on certain campaigns. 


Ms. Rutherford: No. 


ay 


Mr. Williams: Ms. Rutherford, I think you would do a far 
better job of representing the community standards of this 
province than the members of the provincial Legislature, and I 
would recommend you highly. 


Pi sa0 asi. 


Mr. Elston: That is a bunch of garbage. I am about to 
become very antagonistic over some of the silly comments that this 
fellow has just made. 


I want to pursue another line of questions, Ms. Rutherford, 
and that relates to freedom of expression. You heard that as part 
of Mr. Borovoy's argument, and the question of how he felt it 
ought to be dealt with in federal criminal law. 


Could you comment for a moment on how you think this piece 
of legislation should work with criminal law? Have you thought of 
this as a companion piece to the criminal law? Do you see this as 
a solution? 


Ms. Rutherford: As I said at the beginning, we have also 
worked to have changes made in the Criminal Code of Canada. The 
two films I spoke to you about, I Spit on Your Grave and Snuff, 
both fall under the Criminal Code as it now exists. One is customs 
prohibited and one is deemed obscene, yet they are still available 
in the community. The reason for that is the lack of a licensing 
system. 


I can see where films and videotapes being given a licence, 
or whatever, would make it much clearer in the minds of video 
store operators and in the minds of the people who are renting 
these films or tapes as to whether they are actually legal or 
illegal. I see the two working hand in hand, one supporting the 
other. 


Mr. Elston: Would you prefer to see a nationwide rating 
system, so that if you moved into Quebec, for instance, you would 
be assured that the type of viewing you received in Ontario was 
also available in Quebec, as opposed to just finding some kind of 
island of solace here in the great province of Ontario? 


Ms. Rutherford: We have not taken it that far in our 
thinking. I have not thought of a censor board or film review 
board that would stretch across the nation, but I certainly know 
mhat | want here’ in Ontario; where I Live. 


Mr. Elston: If I asked you, then, for a definition of 
the types of things you do want for Ontario, could you give that 
to us? An expression-- 

Ms veRutherfordseA dist? 


Mr. Elston: Not a list; a sense of what types of things 
you feel are appropriate. 


Me-ehtutherftorde rin sfilm? 
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Mr. Elston: Yes; hbithink-we- should contine st bo. Chac 
here. 


Ms. Rutherford: I think we want limited gratuitous 
violence--violence for the sake of violence, even with the idea of 
it being justifiable--when it is promoted as a lifestyle or as the 
only way to’ get out of a situations To think-werwant’tovlimit that. 
I would like to see more of other alternatives or opportunities 
being expressed in those kinds of films. 


Films where degradation of a person takes place--it does not 
have to be sexual, but any form of degradation--should be limited. 
The use of children under 18 should not be allowed in pornographic 
materials, absolutely not. 


Sexually explicit films do not bother me, as long as it is 
in terms of erotica--that is, sex with mutual consent--and not 
pornography, where there is always a sense of power. 


I would say that basically sums up what I would like to see 
in? falin. 


Mr. Elston: As long as there is a reasonable context in 
which violence and sexual activity are used, you are perhaps 
willing enough to have that portrayed as part of the message of 
the film. 


Ms. Rutherford: Yes. 


Mr. Elston: As long as there is an educational value to 
the film as well, I presume. } 


Ms. Rutherford: Right. 
Mr. Elston: Okay. Thanks very much. 
Mr. Chairman: Have you concluded, Mr. Elston? 


Mr. Elston teves. 

Mr. Cureatz: I would like to thank the witness for 
coming forward. Your concerns this morning, quite frankly, have 
been no different from ithe tconcerns sof 1a Slot sof people twhich J) 
have encountered in my own riding of Durham East, in both my 
riding offices, Bowmanville and Oshawa. 


They have not gotten to the position that you have in terms 
of organization, getting a group together and coming forward. On 
an individual basis, time and time again, I have had people with 
similar concerns coming forward, and I appreciate very much your 
doing it *this* morning i hank® yous 


Mr. Chairman: Ms. Rutherford, 1 would just like to add 
that all members get many letters. On this particular subject, I 
had more than 500 in my constituency office. We try to keep 
abreast and hear what the public is thinking. To both of you 
ladies, thank you for coming and to you, sir, for joining: us. We 
enjoyed your presentation. 
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Mr. Elston: As a result of Mr. Williams's interventions 
we obviously do not have the greatest exposure; Mr. Chairman. 


Mr. Ghairman:) Lledo not think that. is a bie, problem, 
ONTARIO PSYCHIATRIC ASSOCIATION 


Mr. Chairman: Next we have Dr. Frank Sommers, of the 


Batata Psychiatric Association: The clerk. is-distributing his 
brief. 


Dr seSommers: Thank you, ‘Mr. Chairman. First, 1 would 


like to express our appreciation to you, the committee and Dr. 
Elgie for facilitating our appearance here this morning. 


I am primarily addressing the issue of sexuality in films, 
as my professional involvement is as a psychiatrist 
subspecializing in the field of human sexuality, both in clinical 
practice and teaching. I am mostly involved with children as a 
consultant to the East York Board of Education. 


As members of the committee look through this handout, they 
will notice at the outset I requested a meeting with Dr. Elgie to 
explain some concerns those of us involved in utilizing sexually 
explicit films thought we might have with new regulations. Indeed, 
even without them, we have such feelings. 


You might briefly look through the position we put forward, 
which represents a consensus between individual practitioners and 
members of the Ontario Psychiatric Association, particularly the 
section of sexology. 


We record our concern for the sexual health of the people of 
Ontario and express opposition to the plans of the government to 
Bive the.Ontario censor board jursidiction over classification of 
videotapes and films being utilized by qualified professionals in 
the treatinent of sexual problems and in education. 


Audio-visual teaching aids now are recognized and accepted 
internationally as having a most effective role in sex education, 
counselling and therapy. In our opinion, responsible professionals 
engaged in the field are in the best position to determine the 
type and nature of those teaching aids which might best benefit 
our students, clients, patients and, indeed, the public at large. 


The next item is a Letter from Dr. Brian Hoffman, chairman 
of the section on psychiatry of the Ontario Medical Association. 
Nethis is item 3 in the handout. 


| Paragraph 2: The executive of the section on psychiatry, 
Ontario Medical Association, discussed this on June 11, 1984. They 
state: "We support the position of the section on sexology, 
Ontario Psychiatric Association, and oppose any restrictions or 
limitations on audio-visual aids which are used in the treatment 
of sexual problems or in sexual education." 


EEE 


Next is a letter to me from Dr. Elgie. 1 might mention that 


| . 
following this a meeting was arranged, attended by Dr. Elgie, Mrs. 
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Brown and a number of officials of Dr. Elgie's department. As you 
will notice, Dr. Elgie appreciates the point raised by us. The 
question remains, however. It appears that in his thinking we are 
considering two different items. 


LL 50am: 


My colleagues and I are gravely concerned that when these 
ulations are promulgated they will not in practice have the net 
ect of inhibiting, either overtly or implicitly, the use of 
cerials that professionals otherwise would not hesitate to 
bize. 


reg 
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"Unlimited commercial distribution" to the public is a term 
that covers many actual different possible distribution 
modalities, and I would like very much to address that subject 
somewhat in our discussion. 


Just to go on, you will notice on the York University 
letterhead a release from Professor James V. P. Check, which was 
done during the spring and summer of 1984. It is a study of 117 
Toronto men who viewed and evaluated sexually explicit videotapes 
that are now available. They analysed this material, and I would 
like to bring to your attention in summary form that they showed 
these 117 men sexually violent material, pornography, which 
contained scenes of rape, beatings and various other forms of 
forced sex and physical abuse of women. 


Then they showed them a second class of material,. which they 
classified as degrading or dehumanizing to women. In these, women 
were verbally abused and portrayed as hysterically obedient 
playthings who enjoyed degradation and were valued only as objects 
to be used for sexual gratification. 


They also used a third class of materials, which they termed 
erotica, which were sexually explicit and in fact had never before 
been studied. 


By the way, Dr. Check is co-author of a number of papers 
with Dr. Malamuth, who, along with Dr. Donnerstein, has done some 
of the laboratory studies related to these materials. They are 
frequently quoted by people who want to give themselves, shall we 
say, a veneer of scientism. 


I say "veneer" because the laboratory studies always remain 
laboratory studies. To say that somebody feels a certain way in 
the laboratory setting is a long way from saying that the person 
would go out and commit a certain kind of act. That generally is 
not emphasized. 


However, to run quickly through the conclusions, this study 
found that all three classes of materials--violent, degrading and 
erotica--were equally arousing to the men who were viewing then, 
which contradicts what is often said to be the case: that is, that 
men who view this kind of material always demand more and more 
explicit or more and more violent material. This finding tends to 
cast doubt on that opinion. 
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The men in the study also rated these materials, and of 
their own volition they rated those in the violent and degrading 
categories as more obscene. They felt that the third class of 
material, the erotic material, was more educational and more 
realistic than those classified as pornographic or degrading. 


The fourth finding was that the violent material was most 
aggressive, degrading material was less aggressive than the 
violent material, and the erotica was nonaggressive, affectionate 
and nondegrading. 


Fifth, the men in the study reported that they liked the men 
and women most in the erotic material. They Liked them more than 
those in the class 1 and class 2 materials. 


Sixth, 31 per cent of the sample said that erotica should be 
made available to anyone over 14 years of age; only 1/ per cent 
felt thatvwaye fore degrading material and only 15 percent. for 
violent material. Eighty-eight per cent of the men in the sample 
were>inofavour of some kind of control, such as the restriction of 
this kind of material to those 18 years of age and over. 


Dr. Check relates on page 3, the last paragraph, ‘Perhaps 
the most important implication of these findings, however, is that 
they provide strong evidence that there is such a thing as erotica 
(at least from the male consumer's point of view), a type of 
material which seems to be acceptable to consumers, members of 
various feminist organizations (who have been arguing for some 
fame that erotica is the only) type of material which is not 
degrading to women), and, no doubt the civil libertarians." 


They feel the material they term erotica is prosocial, is 
affectionately oriented and the men appreciate the difference 
between erotica and both the violent and nondegrading type of 
pornography, even to the point where they found the latter two 
types obscene and offensive, but not so the erotica. 


Dr. Check concludes by saying: "Both the violent and 
degrading pornography were found to create feelings of anxiety, 
hostility and depression in the viewers. In contrast, the erotica 
did not create any negative feelings in the viewers. These 
aggressive feelings following exposure to violent and degrading 
pornography have important implications, since it is exactly these 
feelings that are frequently the precursors of violent acts." 


The erotic material which was used by Dr. Check was material 
I have produced. It is partly material I submitted a couple of 
years ago to the Ontario Board of Censors for an opinion. 


My primary purpose in doing that was to see what they would 
have to say about films I have had available since L9//.and which 
have gone around the world and which have been utilized by many 
different groups in treatment and education, not just in this 
country but also in the United States, Mistrelta «SouthpAtrica, 
and many countries in Europe. Basically, the verdict by the censor 
board was that this material was not suitable for--as the term 
was--"unlimited commercial distribution" and that it could be 
utilized only with a special permit. 


we 


I was given an opportunity to appeal that and to speak to a 
number of members of the board. At some length, I explained to 
them the particular film that I refer to, Taking the Time to Feel. 
It was a 10-minute film showing a couple who had been married 14 
years carrying out some of the exercising which we assign to 
people in sex therapy. 


The film has been utilized in teaching medical students at 
the University of Toronto and a number of other community groups, 
for example, Ostomy Toronto, a group of people who have had cancer 
surgery and who want to deal with their sexuality. That is the 
kind of setting in which the film was used prior to asking for 
approval by the censor board. 


I explained a number of these factors to the censor board, 
including the fact, for which I believe there is some evidence, 
that promotion of a wholesome sexuality in people can be a 
protector against violence. That is a different kind of subject 
but, for those who would be interested, I would be glad to go into 
it in greater depth. 
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The fact is that one of censors, a gentleman perhaps in his 
late 50s, early 60s, popped up after my explanation and said, "You 
know, Dr. Sommers, when I look at that film all I see is a man 
pawing a woman."' I do not think Ontario in 1984 is an acceptable 
place for that kind of regulatory authority to be practised in 
such a way. 


I understand that things are changing, but my concern is 
that there are no guarantees built into the system. In my 
understanding, there is absolutely no other controlling body over 
a group of civil servants picked basically by one person, the 
chairman, who are establishing some control over materials for 
people who are professionals in the field and who have had wide 
experience with these materials. I feel there is an unfairness and 
a danger if that is allowed to go on. 


My concern is that the current regulations seem to broaden 
the powers of the censor board, not to limit them. I would like to 
request some creative thinking about what can be done to deal with 
this problem. 


During the past 10 years or so I have had an opportunity to 
be on a number of talk shows, interview programs and open-line 
programs with people calling in. Taking Time to Feel has been 
shown on television on two occasions--not in total but at least in 
patt--once in front of a national audience through the CBCG"s Take 
30 program and once on cable television, without a great hue and 
cry and alarm. However, the censor board, in its wisdom, said I 
could not use the film I had made without a special permit. 


My most recent public experience was at a number of panel 
discussions with Dr. Elgie, June Rowlands and a few other people. 
We appeared on two panels in front of home and school organization 
events in Metro Toronto. 
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By and large, I think the audience understands these 
distinctions and is sympathetic to the issues I am raising. In one 
case, I showed the film in question and afterwards a number of 
people came up, including one of the trustees, to thank me for 
showing a film that was so positive in tone and so prosocial and 
affectionate. It showed people really loving each other. It was 
helpful for them to end on that note because previously they had 
been shown a film called Not a Love Story, which was very 
different in its impact. 


By the way, the film I referred to that the censor board 
passed in the special permit category was a finalist in the 
American Educational Film Festival in the human sexuality category. 


I believe there is a problem related to the fact that, with 
the spread of videocassette technology, those of us involved in 
therapy recognize that not everybody needs formal sex therapy, and 
that a number of people would greatly benefit from some elementary 
education. Most people have not had any sex education in their 
lives and sexual behaviour is learned behaviour. 


Themine | inations fou. sex is inborn. but its-execution, the 
how, is actually learned. We find that the majority of the 
population has not had any sex education. Recent Gallup polls 
suggest that more than 90 per cent of the Canadian population 
support sex education in the schools. I have the specific 
reference here, should someone want it. 


The point I am making is that in our judgement there is a 
case to be made for videocassette technology to be utilized, not 
just for looking at first-rate or second-rate Hollywood films, 
computer games and so on, but for educational enterprises. In 
their own homes, people should be able to learn how to build 
additions to their homes, how to insulate their homes, how to save 
on electricity or how to drive a car safely. Videocassette 
technology has made that possible. 


By the same token, I suggest that those of us involved in 
sex education feel people should be able to educate themselves 
with respect to sexuality in the privacy of their own homes, 
without some bureaucratic body passing judgement on whether the 
educational material is acceptable. 


There is absolutely no evidence, to my knowledge, that 
erotic material of the type I am talking about--I and am willing 
to show to this committee, by the way. I made this offer when we 
made the appointment, but I was told no equipment would be 
available and that sort of thing. Any members of the committee who 
would like to see this material should name the time and place and 
I will be glad to share this material with them. 


Some of this material is based on the book Becoming 
Orgasmic: A Sexual Growth Program for Women, by three members of 
the State University of New York at Stony Brook. They are 
colleagues and responsible professionals. It is a very fine 
program that has helped many women reach orgasm, which is a very 
serious problem for many citizens of this province. 
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I appreciate that it is not generally talked about, but the 
impact of the decisions made in the Legislature will affect 
whether women who have this problem will have unrestricted access 
to this kind of material, this book and the videotapes that come 
with 1ty;* for@examp te. 


I have had discussions with a reputable drug chain, which is 
the largest in the country, and it is very supportive of the 
notion of distributing our educational sexual videotapes. 
Whichever way these amendments go, I would plead with you--I 
believe the support of the medical profession is behind this 
request by the evidence in front of you--that some way be found to 
prevent the kinds of difficulties we have encountered in the past 
from being encountered in the future. 


I add in closing that I have had discussions with members of 
the pornography squad and shown them this material. They have no 
problem with this material but their hands are tied, they say; if 
somebody makes a charge, they have to lay a charge. None of us 
wants to be in a position where we are unprotected. Any group can 
come along--all it takes is one person--and create all kinds of 
difficulties; but they cannot if we believe any court would find 
our material contravenes the laws of this land, not for a moment. 
Who wants to go through the process of being charged? This is a 
very serious matter. That in itself is punishment enough. 


These are some of the major points I wanted to raise for 


your consideration. Perhaps they have some questions I could 
answer. 


Mr. Chairman: Dr. Sommers, before I go on, you said you 
had some problems with the censor board and its composition of 
civil servants. The only civil servant I am aware of who is on the 
censor board is Mrs. Mary Brown. The rest of the board is composed 
of lay people from across the province; so they are not "civil 
servants.’ 


I think Mr. Williams had a question or two. 


Mr. Williams:~ On behalf of the minister and for the 
record, lr. Sommers, you indicated that you had been in 
correspondence with the minister on this issue and that your 
particular concern was the regulation, control and possible 
censoring of films you would use for your professional purposes. 


I want to make it clear to the members of the committee, by 
way of the minister's response to you by letter on May 25, that 
while proposed legislation will regulate the unlimited commercial 
distribution to the public of all videotape films, he did indicate 
that films used by qualified professionals such as yourself for 
counselling and therapy are obviously a privileged and separate 
issue. I can assure you the regulations will so reflect that 
recognition when they are developed and become part of the 
legislation to be enacted. 


Dr. Sommers: My concern, sir--I am sorry; I do not know 
your name. 


ay 
Mr. Williams: Williams. 


Dr.-oommera: Mrs Wil Vians,emy concern Vs Chat in ‘your 
comments you make no reference to the points I made with respect 
to education enrichment, the materials that responsible 
professionals would like to use, for example, in a mass 
educational way, which we are discussing. Is the intent of these 
regulations to cover that as well? There is a difference between 
sex therapy proper, sex education and sexual enrichment. 


If we distribute videotapes by a drug chain and that is 
deemed as unlimited commercial distribution, which it could be, 
even though the pharmacist is putting it out and so on, one could 
say that Aspirin is in unlimited commercial distribution even 
though you can only buy it in pharmacies and maybe in some 


ope stores. That is an issue, sir, I wonder if you could 
address. 
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Moab liaue-. 1 dowmotesthin lor the restiolk us are: in 
a position to go into the specifics today. I can only give you the 
assurance, as I think you are aware, that the ministry staff have 
under consideration all aspects of the exercise of the 
professional skills of you and your colleagues. We will take those 
matters into account in developing the regulations. 


I am sure that through consultation, if not with yourself 
then with others in your field, the appropriate wording will be 
introduced into the regulations to recognize the legitimate 
application of your skills and the use of videotapes for that 
purpose. 


I do not think we can realistically deal with the specifics 
today, but they are being addressed. That is the assurance I can 
give you today. 


Mr. Chairman: Mr. Allen and Mr. Elston have indicated 
they have questions. 

Gentlemen, we have two more groups to deal with by l p.m., 
and I hope we are going to accommodate them. 


Mr. Allen: I would just like to respond, in the presence 
of Dr. Sommers, to what I understand to be his problem and to what 
I thought I heard the chairman of this committee say, that the 
regulations will accommodate what Dr. Sommers is asking tor,. 


Mr. Chairman: Excuse me. Just for the record, it was not 
the chairman who said it; it was the parliamentary assistant. 


Mr. Allen: I am sorry. It was the minister's assistant. 


As I understand it, that is precisely the problem. From your 
point of view, this will get locked up in a sort of medically 
- restrictive context in the regulations. The problem with not 
seeing regulations in advance is that he cannot discuss, debate 
and respond to them. 
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The minister's assistant announced to a previous witness 
that those regulations would be coming before the Legislature. To 
this date, we have not been told that this would be the case. In 
any event, we have not been told that they would be coming in a 
form that would enable us to debate them in a significant way 
which would have any effect on the passage or nonpassage of the 
Joie Ry 


If I heard you correctly, it was to say that in contemporary 
Ontario society, people engage in a great deal of self-education, 
and that presumably this will be more the case with the kind of 
information explosion that is around us. Therefore, any 
bureaucratic Limitation of the processes of positive public 
self-education is something to be massively deplored. Is that 
essentially what you are telling us? 


Dr. Sommers: I think you raise a concern, Mr. Allen, 
which I do share. I have great admiration for Mr. Elgie as a 
colleague. I believe he understands the issue. My concern is that 
Mr. Elgie will not be around for ever, at least in this position. 
How do we know what the future will bring? 


I do have some concerns first of all about having to face 
regulations that we do not see beforehand. Second, you are the 
legislators; you can see better than I can what alternatives there 
might be. I do, however, share some of the concerns you are 
VOLCInGs 


Mr. Allen: I gather you have no problem with licensing 
in a general sense, as long as the licensing.does not preclude the 
kind of activity you are talking about for the sorts of films you 
are speaking about. 


Dr. Sommers: I do not know any of the details of this 
licensing; so I really cannot comment. If a licence is going to 
cost $10,000, yes, I have grave concerns about it--even if it cost 
$1,000, I suppose. I cannot comment on something I know very 


Litt bey about. 


Mr... Elston: Mr. Chairman lojustehaves a couples of 
questions. 


From the presentation, I gather it is very difficult for you 
to separate what material might be used for educational purposes 
from that which might be used purely for entertainment. Is there 
any way of separating or segregating those two classifications of 
material? 


Dr. Sommers: I would say that those of us who deal with 
this material daily do not have much difficulty in looking at 
something and deciding whether it has some educational value. In 
fact, the best educational material has some entertainment value, 
because it motivates people. That is well known in all spheres of 
education. 





Frankly, there are relatively few people who are in the 
position of working with people who have sexual problems, day in 
and day out. You may be familiar with the story of Michele White. 
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She was quoted in the article ''Behind the Screens at the Censor 
pvata. ine the Globe and ’Mail, "October 13, 1984. She’ is‘one of the 
few sources of inside information, and she says: 


"The censor board cannot make distinctions. It does not 
distinguish between, say, the positive role models of feminist 
erotica versus pornography. it does not take scenes in context 
when they COoniiwctawitw tne. cutting list. That is’ not therr 
mandate. ' 


I submit that the cutting list originates with a provincial 
Eeivintservant.o lf thati isnot the»case, 1 would like to be 
enlightened as to who carries out the actual cutting list 
instructions. I agree citizens may be tapped on the shoulder to 
serve, but as far I know, the cutting list comes from a bureaucrat. 


She goes on to say, "That is not their mandate, but even if 
it were, an arbitrary group of people cannot possibly make fair or 
consistent decisions about what others should see." 


Michéle White concludes by saying, “In answer to the 
question 'Do you personally believe in censorship?' when one 
legislative committee asked her''--she is referring to Rosemary 
Sexton, "an outspoken censor who quit in 1980"--"Sexton was quoted 
as replying, 'I did before I joined the Ontario Board of Censors. '" 


This is information from inside the censor board. I am very 
reluctant and so are my colleagues to give any power to a group of 
people who deal with situations out of context. It is like the man 
who says, "All I see is a man pawing a woman.'' He was totally 
oblivious even to my verbal explanation in my appearance before 
the board. 


Something has to be done at this point. That is what I was 
Poldseivthink by Corporal Kirkpatrick, who*will Yappear in’ front of 
Enisueommittees He: said) “The balleis in’Queen’s Park"s court. "Lt 
is really up to Queen's Park." 


Mr. Elston: I would like to ask one more question along 
those lines. tng i 


I read the account of the study of the three types of 
classifications of the material and the results of that. In your 
opinion, does the showing of this material become an educational 
experience as long as it is balanced, if I can call that sort of 
presentation balanced? Or are you trying to create an impression 
of what is acceptable or not acceptable by the presentation of the 
material? 


How do you prescribe for your clients, for instance, what 
you would consider a balanced repertoire of material? 


Dr. Sommers: I use only the third class of material in 
my work. 1 believe only that is appropriate. I do not use any 
material that is degrading, nothing other than consenting, 
feeling-oriented, warm, loving human sexuality. l do not use 
material that utilizes models, but real people. 1 would say these 
are documentaries. 
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Mr. Elston: What about for the purposes of distribution 
for somebody who does not attend a counsellor? Would you then say 
that only the erotica should be distributed to the people at large? 


Dr. Sommers: I believe that those of us who are 
accountable~--for example, I am accountable to the Ontario College 
of Physicians and Surgeons. I believe I should have a right as a 
professional and as a citizen to decide what I believe would 
benefit people. 


Mr. Elston: In other words, you would prescribe certain 
material for your clients. 





Dr. ssommers: that ace ri phe 


Mr. Elston: But I am asking the further question about 
the availability of material for those people who do not attend a 
professional for that prescription. 


Dr. Sommers: If material is approved for distribution to 
those of us who can be held accountable and responsible, I am not 
suggesting that only people who come to me as a client or patient 
should have access to it. 


This is a very important point, in an age of widespread use 
of videocassette records and when self-education is common, 
especially in a very sensitive area like sex education. 


Condoms at one time could be purchased only from a druggist. 
How many young women got,.pregnant because the young fellow was 
ashamed to go up, to the druggist? Now it is up front; it is 
self-service. 


I am not suggesting we go into self-service, probably 
because there would be a problem with stealing, among other 
things. However, I do believe members of the public at large 
should not have to classify themselves as patients. They might 
say: "I am curious about sexuality. I would like to see some 
material that is available at this drugstore; I hear it is 
sexually educational." = 


It seems to me there should be some onus on the distributor 
to accept material only from what he considers to be qualified 
people. That might be one way of ensuring it. 
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Mr...Elston: Dt might -be-appropriate,) Ehenm,< to havea 
classification of material in the sexually educational category or 
whatever so people would understand the nature of the material was 
such that it would be used in an educational surrounding. 


Dr. Sommers: Yes. 1 think it would»be useful, but the 
question then becomes, who does the classifying? I am suggesting 
that those who know this material best are in the best position to 
do the classifying. 


Mr. Elston: I have just one other question. I realize 
the time is going. It is really to the parliamentary assistant. 
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Like Mr. Allen, I had understood that the regulations would 
be available. I understand they are to be available some time on 
Friday, I think, when we do clause-by-clause. 


Mr. Chairman: The agreement was that the regulations 
would be available when we do clause-by-clause in the House next 
week. That has been the agreement; so everything will be there up 
eront.<or.the, public to see. 


Mr. Elston: We have been told that the regulations are 
not ready yet. Is that what I am to understand? Or are you just 
not prepared to discuss their general intent for the purposes of 
Blur,.witnesses other than to say: “Trust us. We will do our best’? 


Mr. Williams: As the chairman has stated, the 
understanding and agreement among the House leaders was that after 
the public representations at committee level, the committee then 
would return the matter to the House and next week, when the bill 
is before the House in clause-by-clause discussion, the 
regulations as prepared would also be part of that discussion and 
debate process. 


Mr. Elston: Will they be subject to amendment during the 
House discussions? 


Mr. Williams: I presume they will be equally available 
for comment. 


Mr. Elston: It is unusual to do any amendment of 
regulations. 


Mr. Williams 3 lt isea Very “unusual situation, in. Ehe 
sense that it is probably establishing a precedent. If this is 
what has been agreed upon among the House leaders, I do not think 
anyone will question it or quarrel with it, because I think this 
is what the opposition members have asked for. 


Mr. Elston: Are those regulations also to be distributed 
to the people who appear in front of us as witnesses? 


Mr. Williams: They will not be available before the 
House deals with the bill next week. 


Mr. Chairman: Thank you, Dr. Sommers, for coming to let 
us know what your concerns are. 


We have two other groups to deal with. Unfortunately, Mr. 
Elston and Dr. Allen, we are running 20 minutes late. Do you 
suggest that we divide the available time between the two groups? 


Mr. Elston: I think we should hear the presentations. 


Mr. Allen: I do not know how lengthy each presentation 
is. I guess I had not looked at your schedule carefully enough 
yesterday, but I think the standing committee on social 
development might begin an hour earlier to get through an hour 
earlier. I know we are under some pressure, but perhaps we can 
judge that as we go along. 
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Mr. Cureatz: Mr. Chairman, why do we not just hear both 
groups one after the other; then questions can be asked of either 
group. 


Mr. Chairman: Is that agreeable, gentlemen? 


Mr. Elston: Yes. I think we should hear the 
presentations. 


Mr. Chairman: With that, we will move on to the Ontario 
Film and Video Appreciation Society. 


ONTARIO FILM AND VIDEO APPRECIATION SOCIETY 


Mr. Chairman: Thank you for coming. Would you please 


identify yourselves. 
Ms. MacDowall: I am Cyndra MacDowall. 
Ms. Gronau: My name is Anna Gronau. 
Mr. Poole: I am. David Poole. 


Mr. Chairman: Would you please continue with your 
presentation? Is it oral? If it is oral, please continue. 


Ms. Gronau: Yes, Mr. Chairman. My colleague Cyndra 
MacDowall has a sore throat. I am just going to read from her 
prepared text. 


Films and videotapes are unique in the province of Ontario. 
Unlike any other medium of art or communication, they cannot be 
shown to the public until a government-appointed board of censors 
has given permission to do so. This is discrimination against 
these media. It is also a case of films and tapes being considered 
guilty until proven innocent. Similar intrusions against theatre,. 
painting, the printed word or any other form of expression would 
be unthinkable in our society. 


Mr. Chairman:- If you have an extra copy of the text, we 
could get it photostated and distribute it to the members. Oh, I 
am told everybody has it. I am sorry. Carry on. 





Ms. Gronau: The censor board may demand cuts from any 
tape or film before it can be shown, or may ban it outright. The 
board's rationale is that precensoring will stop pornography and 
protect children from viewing unsuitable material. 


In fact, prior censorship, in our view, is ineffective in 
fighting pornography. If the board cuts pornographic films, the 
exhibitor of those films is somewhat protected from prosecution 
under the federal obscenity laws, but pornography continues to be 
produced, and is circulated, underground. 


As for the protection of children, a classification system 
that restricts works on the basis of age is adequate for keeping 
problematic subject matter from children. Classification also 
informs adults of a film's content so that they may exercise their 
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own choice. Cutting and banning are not necessary to attain either 
of the ends espoused by the board, neither are they effective. 


Prior censorship of film and video is not merely an 
ineffective means of controlling certain perceived social harms, 
however. In practice, it has considerable negative consequences. 
The censors are free to approve, rate, cut and ban on any grounds 
they choose--even political, aesthetic and religious, if they 
should wish. 


In recent years it has become clear that our fear of this 
practice is not ungrounded. A Message From Our Sponsor, an 
experimental film that criticizes the exploitation of women in 
advertising, has been barred by the board from being shown uncut 
in this province. A feminist film entitled Born in Flames showed 
women resisting harassment. The censors attempted to make cuts in 
this film because, in their view, it implied rape. 


More recently, the censors' powers were the cause of a 
cancellation of a video art exhibition. The Burlington Cultural 
Centre, rather than submit work to the board, decided instead not 
to exhibit the work. The list of infringements on the freedom of 
expression of legitimate producers and organizations goes on. 


There have been half-hearted attempts by the censors to 
appease some cultural organizations through a process called 
“examination by documentation." Apart from easing bureaucratic 
pressures slightly, however, this system is no less oppressive and 
no less a form of prior censorship than any other method. 

In fact, exhibitors are still required under-this system to 
ay money for censorship and are even further restricted in that 
examination by documentation" allows for exhibition on a 
one-time, one-place basis only. The board demands the right to see 
any film or tape submitted by this method and can cut and ban as 
always. Furthermore, admittance is restricted to adults only. 


it 


Both the Ontario Supreme Court and the Ontario Court of 
Appeal have recently ruled that the censor board is acting in 
violation of the Charter of Rights in the new Canadian 
Constitution. They found the censor board had no legal standards 
upon which it bases its rulings. 


This means that decisions to Cut, ban or: rate films and 
tapes are totally arbitrary and based on the whim of the officials 
of the censor board. Given the challenge to the board's extensive 
powers that the courts have made, it is doubly offensive to us 
that the government of Ontario has now introduced Bill 82, a 
series of amendments to the Theatres Act. 


The Ontario Court of Appeal granted the censor board a stay 
of execution, during which time it could decide to appeal the 
ruling or draft new laws that would be in keeping with the 
justices' decision. Having chosen to appeal to the Supreme Court 
of Canada, the Ontario government seems to want to have it both 
ways. They have even asked the Supreme Court to rule on the 
Brovinces’ right to censor films. Despite court battles, lobbying, 
briefs and petitions, legislation has been drafted with no 
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consultation of the community that has protested current practices 
so vehemently. 


Recent statements in the press by representatives of the 
government and the censor board have hinted at possible exemptions 
or special status for cultural organizations. However, there is no 
mention of such matters in Bill 82. Claims that the censor board 
does not want to interfere with the freedom of expression of 
cultural organizations are belied by the content of these provosed 
amendments. 
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Bill 82 is even more oppressive than the legislation it is 
designed to replace. If Bill 82 becomes law, arts organizations 
and other nonprofit producers, distributors, and exhibitors will 
suffer the most in terms of new infringements upon their freedom 
of expression. Ultimately, however, it will be all Ontarians who 
stand to Lose ifsBill 62 goes sthrougn. 


You have copies, so I am not going to read the section 
numbers. It is a waste of time since you can see them anyway. 


To begin with, we find it very euphemistic that the Ontario 
Board of Censors is going to be named the Ontario Film Review 
Boatd. Ie thinke that. tseclear. 


Under Bill 82, the board has the right to censor not only 
films and tapes that are exhibited but’ also those that are 
distributed "for direct or indirect gain.'' There is no definition 
of “inditect#eaine “fle; could) be politicalieain, @hinancra seaineor 
social gain. This section means that even films and tapes 
distributed for noncommercial and private viewing must be 
subiaitted for board approval. Thus the board will have broad 
powers not only to classify but also to cut, ban and restrict just 
about all filin and video made available to anyone in this province. 


The next point is that even though the Ontario Court of 
Appeal stated that the lack of standards in the act was 
unconstitutional, no’ standards are, laid “out an“the new act. 
Instead, what we have is a situation where it will be cabinet that 
will make the decisions on what the standards are. It can make 
those decisions at any time. It can change its mind and ask for no 
input from the public or from the opposition. 


The informal guidelines the censor board now has seem to be 
very vague and broad and we do not see any indication they are 
going to change. We have had many problems in the past with those 
vague and broad guidelines. 


Bill 82 sets out the powers of the censor board to limit 
exhibition of a film or tape to a specific time and a specific 
place, if it wishes. They have been doing this in the past and it 
has been extremely problematic to smaller organizations. We are 
very disturbed to see it entrenched in the bill. 


The next section exempts Bill 82 from the Statutory Powers 
Procedure Act. We are very disturbed by this. The Statutory Powers 
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Procedure Act requires that agencies and boards behave within 
certain legal parameters and we do not see any reason the censor 
board should be exempt from that. 


Under the amended Theatres Act, a board decision may be 
appealed. However, the appeal process we are getting through Bill 
82 says one simply goes from one set of board members to another. 
Our understanding of the standard practice for legal appeals is 
that they go to a higher court. Essentially, we submit, there is 
no legal appeal procedure in Bill 82. 


Like the standards for censoring films and tapes, standards 
for censoring advertising of films will be set out in regulations 
where they will be subject only to cabinet approval. Bill 82 does 
not give any indication of the criteria that will be used in the 
new regulations. 


Under Bill 82, the exact powers of inspectors are spelled 
out more clearly and specifically with regard to seizure of 
equipment, films and tapes. Seizure of goods is permitted even if 
no charges are laid. We think this is unnecessary and excessive 
control. It should be sufficient to lay charges if a law is 
violated. Seizure of goods does not serve any purpose and provides 
undue opportunity for harassment. 


The present Theatres Act requires that a theatre that 
exhibits standard film--that means 35mm film--has to be licensed. 
Bill 82 will extend the licensing requirements to include any kind 
of film or video. This means that any gallery, screening room, 
cinémathéque or other establishment that shows primarily film and 
video must be licensed. 


The amended Theatres Act will give the theatres branch 
director the power to refuse to issue a licence if "the applicant 
Pepa 2Orporalion andethne past conduct of an officer) directorsor 
shareholder affords reasonable grounds for belief that the 
applicant will not comply with this act and the regulations." We 
think this is an unnecessary and excessive restriction. Since 
there is not even a.definition in the bill of what "reasonable 
grounds for belief" are, the potential for discriminatory 
epplicazton ot thistsection 1Ssoimmense. 


For instance, my colleagues and I have been protesting the 
Theatres Act for a good number of years. Does that mean the 
organizations we are associated with lose their right to exhibit 
Pilm ompvideo? 


Lf an organization does not primarily use its premises for 
such exhibitions, the new law will require that any equipment 
itself be licensed. Thus it ends up making it impossible for 
anyone to exhibit film or video in the province without a licence 
for either equipment or premises. 


Pinablyaebill)82 says theycensor board sjdecision on appeal 
is final. That is from the point of view of the person submitting 
the tape or film. However, the censor boardwitseltscantchangesits 
mind whenever it likes if it is of the opinion the criteria 
prescribed by the regulation respecting subject matter or content 
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have changed since the film was originally approved and 
classified. Basically, that means you never know where you stand. 


It seems to us it is clear from this section that standards 
of living are intended to remain a matter of opinion and subject 
to change with no concern for consistency. 


That .i¢ our final objection sto will 67 Welw |) bets badicc 
answer any questions. 


Mr. Chairman: Thank you for your presentation. Are there 
any questions? 


Mr. Allen: I just want to express our appreciation to 
the Ontario Film and Video Appreciation Society for so detailed a 
brief and for the specific comments on elements of the bill, which 
helps us debate it that much more coherently and helpfully. Thank 
you very much. 


Mr. Chairman: Thank you, Mr. Allen. Anything further 
from any other member of the committee? Have you any comments on 
behalf of the. ministry, McWilliams? 


If not, we thank you for being here and giving your 
presentation. It has been very helpful. 


We now have Village Video, represented by Mr. James Hoffman. 


Ms. MacDowall: Mr. Chairman, just before we break here, 
could I inquire about the anticipated date on which this 
committee's report would be available? I know you are talking 
about going through the bill clause by clause next week in the 
House. When would the report of these hearings be available? 


Mr. Chairman: We have not been asked to make a report. 
We have just been asked to have hearings so members could be aware 
Of thea situation. 


Mr. Elston: Maybe shenispeasking saAbouLst nest ranscrapl ion 
of the proceedings here. 


Ms. MacDowall: Yes. 


Mr. Elston: I do not know when they will be available 
from Hansard. 


Mr. Chairman: As soon as they are available we can have 
them for you. Friday will be the last public hearing day, so you 


will ee have them on Monday. You could get in contact with 
the clerk or my office. 


The clerk informs me he has your address and will be in 
contact wilh you. 


Ms. MacDowall: Thank you. 
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VILLAGE VIDEO 
Mr. Chairman: Mr. Hoffman. Is it a written presentation? 


Mr. Hoffman: I have a few things written down and there 
is a flyer going around which I think will come up a bit later. 


Theoretically, I do not represent anyone but myself. I 
cannot speak legally for other video stores, but I have talked to 
many others and they feel as I do, that yes, there should be some 
Bortaorecensorship.-i=do not think anybody in this’ room could 
honestly say he agrees with child pornography, bestiality, etc. 


You will have to excuse me, because I am not a very educated 
person, so I will be using very lay terms, as it were. 


I just want to bring to your attention the situation of the 
video stores themselves. I realize you are concerned with theatres 
as well. Video is a completely different market from the theatre 
Since it is for home use only. It is not meant for people to come 
in off the street and for a group of people to view. 


12:40 p.m. 


I think I have gone a bit out of my way. I went to Ottawa, 
and what happens is illustrated by what I have here; I have a few 
copies that can be passed around. You will notice that package is 
shrink-wrapped. This is the way the retail stores get them. Once 
we open that package we are stuck with it. The distributor will 


Mm not take them back. That particular film is not that expensive, 


but they run on average from of $70 to $100 a movie. 


I do not feel the retailer should be stuck with that sort of 
bill, because, in essence, if that film is not viewed before some 
sort of board or group that can analyse what is considered legal 
and what is not considered legal, the video stores--in my case I 
have added up $23,000 in bills in the past three months. I do not 
think it is fair, and in that sense I tend to agree there should 
be some sort of censorship to-a degree. 


Where we are running into problems, as are other video 
stores.I think there is a representative of Project P here. 


Mr. Chairman: He will be here on Thursday or Friday. 


Mr. Hoffman: My apologies. There is no set law. A police 
officer can walk into my store and exercise his personal opinion. 
Mind you, a police officer does not have a personal opinion, but 
one said, ‘In my personal opinion, I find these offensive." 
Without viewing them--he himself had not viewed them--he takes 
down $4,000 worth of my movies. They have tied them up in court 
for three years now. He is now asking for an adjournment, so I am 
losing money, not because of my fault. As you can see, that movie 
is shrink-wrapped. I can do nothing about it, if you follow me. 


I also feel it should not be left to an individual to make 
that decision. It must be a group. I have talked to different 
people. I will not mention names. Because I am not well educated, 
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I do not think it should be left to BAs and people with degrees. 
That is totally ridiculous as far as I am concerned. 


If this board is functioning properly, I feel there should 
be different sectors of people. There are pros and cons, as there 
is to everything. If you would bear with me for a second, I would 
justilike to breeze through my mores. 


Again, I say those films come in shrink-wrap. If they do go 
before a board to be reviewed, watched, edited, cut or whatever, 
that is fine because it is fair to the retailer himself. For us as 
retailers, to take them, buy them, look at them and say, ‘No, that 
is no good" and to indirectly throw them away--because that is 
what they are asking us to do--I think it is unfair of the 
government or the province to ask us to do that. 


Aswemalie retailer seawercannots atiord oidostuatwleco Bot 
know how Toronto stores operate. They might be making a million 
dollars ayvyears U4sdo,not know. Al. la know Gspennamy parti cian 
situation and in other situations around my area, we do not make 
that kind of money. We cannot afford that sort of thing. 


I cannot afford to have police officers walk in and charge 
me on a whim. I sympathize with the police department because they 
do not have any actual guidelines. 


The reason I passed that flyer around is that it came from 
British Columbia. They are asking me to tell my customers to buy 
this stuff. As you will notice, it says there, "Triple X-rated 
adult videocassettes" available through the Canadian mail system. 
The: minute’ l.itell mysecustomer this, sure the omieht buy futie bur 1 “am 
breaking the law because I am theoretically making it available to 
my customers. Who is held responsible? I am. Meanwhile, out in 
British Columbia they can get away with this. 


The way I see it, let there be some sort of censorship; I 
agree. If you will notice, there is no rating at all on any 
videocassette boxes that come in. Once in a while you will get one 
from Paramount or Columbia that is a major release and it says it 
is PG or restricted. We go by that guideline. 


I do not think I am being ridiculous. These are the movies 
that have come out in the past two years. They expect me to view 
each and every one and rate it myself. I think that is a little 
farfetched. I think people are dreaming. 


If you have any questions, I probably have answers for them 
as we go along, but I hope I got my point across to you. Excuse me 
if I sound a little arrogant. I am very upset about the whole 
thing. 


Even going above you, our Solicitor General (Mr. G. W. 
Taylor), for instance, is willing to prosecute here, but the other 
one in BC is not willing to prosecute. Take a day off, get 
together with the Solicitor General and make some sort of 
decision. I realize it is impossible, but-- 


Mr... Elston: They, are hardly ever at work. 
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Mr. Hoffman: It would work. 
Mr. Chairman: He said, "They are hardly ever at work." 


Mr. Hoffman: Okay. I think it is time somebody got off 
his butt and did something. I sympathize with everyone concerning 
freedom of speech. I have quotes here. Voltaire said, "I 
disapprove of what you say, but I will defend to the death your 
Pectin ibO (say ete. “Sure, el agree with that /"Winston'Chirchil ly said. 


esitiree ipresscis the guardian of democracy!" “Stte it is; ?but do 
not pass the buck. 


All I am asking as a retailer is for someone to sit down and 
say) -liis cis wthewline. Weranesgoing to draw it right here. ‘Kiddie 
porn is way over here, bestiality is over there and sex and 
violence are right here. That is where we draw the line." But tell 
me about it. 


AS Walirelatler-e | tdo note have access“to that information. 
Mary Brown, as a matter of fact, has given me a list of movies and 
how they are rated. That is wonderful. 


TeEcoks (Crip down to Ottawa last week. 1 am ‘sorry 1 do not 
TaveecupuesiOL ali this. 1 tad to fight for three days at high 
cost to get what has been banned--this is in the last month--in 
Canada. All distributors have to do is get on the phone and ask, 
"What is banned this month?" That is is. They will tell them over 
the phone. They will not tell a retailer. I had to pull teeth and 
meeiiarand kicks to jet this stuff, but 1 got it, 


POOPMsOL Ee linawue, PS avait to cump it on me. sl do not think yl 
SouucGmiave toietse2>. O00 ior whatever it 1s “in bills: ALL Pf am 
asking for is a fair ruling and some sort of guideline. 


I will use a bad example, but it is an example. You are 
driving along at 30 miles an hour. You know the speed limit is 30 
Miulesiam nour, sO you are going 30: A*police officer with a radar 
gun jumps out and says, "Today I happen to feel that the speed 
Minit fsey25 miles an hour.” Do you agree with that? That is 
exactly what they are telling me. They are saying that today they 
are legal, tomorrow they are not. 


Mr. Chairman: Mr. Hoffman, I think you have made your 
point. You have certainly raised your concerns from your point of 
view asd 'déater, nota distributor: 


Mr. Elston, do you have a question or two? 


Mr. Elston: My question is directed more towards Mr. 
Williams and whether our regulations will deal-- 


Meek lentes Mie. Chairman. (om a’ point cot order: if think 
the suggestion was that both groups might be questioned. Perhaps 
in the question period the Ontario Film and Video Appreciation 
pociety could come forward, if there are any of them left. That is 
the fair way; that is what we said we would do. They should be 
present for questions if necessary. 
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Mr. Elston: My quest ionias to Mr. Wibliame. Lie concerns 
this flyer which Mr. Hoffman has provided us with. Could he 
indicate to the best of his knowledge whether the regulations 
would deal with this type of distribution list? It seems the 
fellow is actually in the business of distributing, but obviously 
Mr. Hoffman is the one who is on the line in terms of the question 
of his licensing and whether he has been infringing against the 
regulations as they may be drafted. 


Mr. Chairman: Excuse me, Mr. Williams, before you start 
would you please identify the gentleman from the ministry who just 
joined you? 


Mr. Williams: He is Mr. Gerry Cooper, one of our legal 
counsel in the ministry. 


Mr... Ele@toneviydtdsnot hearsthesidenti fication. 


Mr. Williams: He is Mr. Gerry Cooper, legal counsel with 
the ministry. 


I have to distinguish between the film itself and 
publication of material such as this, which identifies the content 
of the films that a distributor proposes to distribute or a 
retailer proposes to make available to his customers. 


You would know whether you were violating the law as 
proposed if the videocassette itself had the classification code 
on it. y;linvyou did notyhave that, tiimewithytene classi 1cotionscoger 
you would be dealing with film that had not been classified by the 
Ontario Film Review Board. The nature of that identification is a 
sticker that would be put on the videocassette itself. 


Mr. Elston: What I am getting at is whether this type of 
flyer represents, in your definition of things, a distribution or 
something that ought to be licenced to this Thomas J., as he is 
described in the flyer, or whether Thomas J. ought to be licenced 
for the purpose of mailing this distribution list here in Ontario. 


L realize re 1s in Britten Sovumbray DUC De. is Malin one 
here to Port” Perrys 


Mr. Hofttman: Cotid 1 anterrupe you som apsecond, shia ou 
will notice, on the second page there is a Toronto exchange 
toll-free number. I took it upon myself and, yes, I am going to 
admit that I have broken the Law, I called this place. If you call 
this place and give them your Visa number, they will put it in the 
Ontario mail system and mail it directly to your door. 


If that is okay in Ontario, something should be done at that 
end. If they are going. to do it, here, it should be done right 
across the board; do not pull favourites on us. 


Mr. Williams: If the distribution is taking place in 
Toronto, as you are suggesting, then it would have to be subject 
to licensing provisions of the act. 
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I see there are two phone numbers on the material you have 
distributed. One is a Vancouver number and the other is a Toronto 
number. If they are available within Ontario, as suggested by the 
Toronto telephone number, they would appear to be acting in 
violation of the proposed legislation. 


Mr. Elston: So even if they did not have a Toronto 
number, for instance, you would be unable, by the regulations, or 
By this precenotelepiclationy tovcontrol the dissemination of the 
material listed here under the current proposed amended Theatres 
pel sgevenglhoughrCheir advertising has Neos in existence for the 
purposes of trade in Ontario. As long as their number is in 
Winnipeg, Quebec, or any place east and west of those two 
locations they could not be prosecuted for distribution in the 
province. 


Mr.- Williams: As the minister said during his estimates 
inedealingéwithtthisiparticular subject--and this is a difficult 
area in which to deal because it does deal with federal 
legislation and interprovincial trade--it is a complex area within 
which to work. 


To clearly define our areas of responsibility: We have 
certainly expressed concerns to the British Columbia authorities, 
where a lot of this film material is emanating from, indicating 
our dissatisfaction with the extent to which this type of film is 
coming into Ontario. Also, we have had to consult with the federal 
authorities to make them aware--not that they are not--of the 
magnitude of the problem. | 


However, it would appear that it is going to require a joint 
provincial-federal initiative to curtail this type of shipment of 
films into this province which are not acceptable for distribution 
in this province. 


Meeceston: bur If an individual ,who resides: in 
Vancouver, as in this example, is advertising actively that he 
trades and deals in the material which the Ontario Film Review 
Board says is unacceptable for distribution here, you will be 
unable to deal with that person as carrying on the business of 
Mistripution in Ontario. 


Mr. Williams: It is my understanding that if the 
evidence can be produced that the individual is distributing the 
film in this province, then he would be subject to prosecution if 
he is violating the proposed legislation. 


Mee, opensileris Tf) Tt may, ,l would bike to aska 
supplementary of Mr. Williams in the presence of counsel. Can this 
legislation not be adapted to cover not only the film itself but 
also the descriptive material on paper? Is that not the basic 
issue here, that we cannot have any real control over descriptive 
material which merely describes a particular tape and which is not 
in itself a tape or a film? Is that the understanding? 


Mr. Cooper: I am not quite sure I follow that question. 


Mr. Williams: The advertising material itself. 
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Mr. Spensieri: The material here is only descriptive of 
the produce® Ve Vis Sa teormerace, Bure yous tics 


Mr. -Cooper © sihere pis) a -pronvb1 b10On ain gene pact ml csece Eine 
advertising, but I think the issue is whether the distribution is 
in Ontario. I believe the act could control the advertising 
provided the regulations covered it. But if you are going to go 
into the issue of ads in the personal columns just saying, “Movies 
available in BC," using some type of code for what are considered 
fo be X=rated.Liims, then the (distribution Ls 1, bo.e) GoetoL 
think that type of advertising can be controlled and it is beyond 
the jurisdiction of the province to regulate that. 


Mr. Hoffman has a question. 


Mr. Hoffman: Yes. You are theoretically right, because I 
have checked out that law. There is no law against advertising 
this stuff in the newspaper. That is fine. That was directed 
directly to my store. I can disregard it, or 1 can just mention 
it. All I have to do is theoretically mention it to my customer 
and I am liable because I am a dealer. I think that is not right. 


Mr. Cooper: Excuse me, Mr. Hoffman. If you are.not 
distributing the film, then you are not in any way liable. 


Mr. Hoffman: No. But I am offering, which the police 
force at this time considets as a sale-= 


Inter ection mw iiecercaniehe. 


Mr. Hoffman: --and you cannot argue that, because I have 
gone through six months of this. 


Mr. Cooper: Under the new, provisions == 


Mr. Hoffman: We both know marijuana is illegal. Am I 
correct? I am just going to use that as an example for a second. 
If marijuana were legal in British Columbia, and I turned around 
tO,say,. iLook, 1tC is legal in british columbia Were. Ss aye iver 
and here is the address," I would be giving you that information 
and I would be liable for offering you that material. 


Mr. Spensieri: But you are mixing apples and oranges. 
One side is a criminal prosecution and the other side is a-- 


Mr. Hoffman: This is what I am saying. The burden is 
falling on the retailer. 


Mr. Spensieri: We are not concerned with criminal 
prosecution. 


Mr. Cooper: If the retailer restricts his business to 
films which have been approved and which have an identifying 
sticker-- 


Mr. Hotfman: Which have an identifying sticker? 


Mr. Cooper: That will be the case-- 


Dyk 
Mr. Hoffman: When? 
Mie souper: @=—Once Bill 62 02s proclaimed in force. 


Mc. Hoffman: Okay. What do we do until then? It is an 


Peate=-Oene* 1b may not be to you. 1 do not mean to be arrogant, 
but I feel very strongly about this. 


I get an accumulation of approximately 40 movies a week, and 
that is being very mild. People cannot expect me to sit and view 
all of them before I put them out on my shelves. It is physically 
impossible to do; there are not that many hours in a week. To run 
my store, do I have to watch each and every movie before I can put 
it on my shelves? 


Mee Chairmen: Mr. Hottiman, I think the committee is’ well 
aware of your particular concerns. We have come to the end of 
today's hearings, and I hope we will be able to discuss this a 
little more fully among the committee members either Thursday or 


Friday. However, we thank you for coming, and we thank you all for 
appearing. 


The committee adjourned at 1 p.m. 
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TaeeCOMMILeee mel SAusss3Sep. mi. in room 515 


THEATRES AMENDMENT ACT 
(continued) 


Resuming the adjourned consideration of Bill 82, An Act to 
amend the Theatres Act. 


Mr. Chairman: Good afternoon, ladies and gentlemen. We 


are shernescoscont inueutnes public hearings: of Bill’ 82, AnmeActeto 
amend the Theatres Act. 


To the members, before we start, I would just like to make 
an announcement that the justice committee will be sitting next 
Wednesday to deal with the Metropolitan Police Force Complaints 
Project Act. We will be starting at 9:30 a.m. to accommodate the 
New Democratic Party critic. Keep that 9:30 a.m. time in mind. 


Mrs oWaLwNODetnise NDPs conitic. 
Minoo airmanssel dicdymoe says that),.iMp. Swart. 


We have with us this afternoon the first group of witnesses: 
the Right Reverend A. D. Brown and Bishop Wall. Reverend sirs, 
would you please come to the front? 


Clerk of the Committee: I do not think the bishop is 
Verse 


Mr. Chairman: I am sorry. Just identify yourselves for 
the record. 


ANGLICAN DIOCESE OF TORONTO 
— AND 
ROMAN CATHOLIC ARCHDIOCESE OF TORONTO 


Right Rev. Brown: Mr. Chairman, my name is Arthur Brown. 
I am a suffragan bishop of the Anglican diocese of Toronto. Bishop 
Wall is not with us, but presenting the brief with me is Father 
Brad Massman, who is the director of the office of communications 
for the Roman Catholic archdiocese of Toronto and who appears on 
behalf of the Cardinal Archbishop. With me also is Canon Robert 
Cuyler, who is the director of community relations for the 
Anglican diocese of Toronto. 


We have a brief we would like to read. It is not long, you 
will berelad sto knowsy Lyhopesiteissupportive) ofmyour scommittee « j1 
would like to read the first half of the brief, and Father Massman 
will read the last half; then we are open to whatever conversation 
you might like to have with us. 
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Mr. Chairman: I would like to remind everyone that we 
have a number of groups. We have tried to allow approximately 30 
minutes for each. 


Right Rev. Brown: You will have lots of time for us. We 
get our moment on Sunday. 


We appear before you to affirm our strong support of Bill 
82. The proposed measures are a very constructive step towards 
dealing with the new developments in media technology since the 
Theatres Act was first framed. The measures also do much to refine 
and render more effective the procedures of what will be called 
the Ontario Film Review Board in the light of a pornography 
industry that is becoming ever more complex and more destructive 
of human dignity. 


More remains to be done, both at other levels of government 
and in the bringing of public awareness to bear on the effect of 
pornography on children and adults. Bill 82, however, is a very 
conscientious and responsible initiative at the provincial level. 
We give our support to the whole of the draft legislation. 


Let me highlight certain features that are of particular 
significance. First, the expansion of the definitions of a 
“theatre, of a "film" and of "distribution" are exceedingly 
important. They amount to an updating of the legislation to accord 
with its original intent, given the vast proliferation of types of 
film and avenues of its viewing. 


Great public concern has been engendered by the ready 
availability of restricted and even pornographic films that would 
be judged obscene under the Criminal Code to children and youth 
through video outlets. Pornographic films have been available to 
adults through these outlets in numbers that have been beyond the 
capacity of the police to monitor and, where appropriate, to bring 
charges. Parents have also been voicing concern about the 
uncontrolled availability of rock videos, many of which contain 
scenes of explicit and casual sex, hatred, violence and sexual 
violence. = = 


Bringing these and other new forms of film technology under 
the jurisdiction of the film review board will provide effective 
monitoring and, where need be, control. Their record in the past 
is one of accurate reflection of community concerns; they will 
certainly bring that same perspective to their broadened mandate. 


= Second, essential to the effectiveness of the film review 
board is the principle of prior review of all films and 
advertising for films. There are those who argue for the exception 
of film designated as art. We do not view this as consistent 
either with the intent of the law or with social justice. Artistic 
taste is largely a matter of class and education. 


If then that which appeals to the taste of one segment of 
the affluent élite were to be exempt, and that which does not 
appeal to the taste of that élite were to be subject to the law, 
we would be framing the law on the basis of class bias. This would 
be a contradiction of the democratic ideals of Canadian society. 
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Human dignity too is a matter of social justice, and sexual 
exploitation is an offence against human dignity. Sexual and other 
forms of abuse remain abuse, whether portrayed with class or 
without. 


Salo: 120 Days of Sodom and The Tin Drum are just two of 
many instances of films by highly regarded members of the artistic 
community which none the less portray the use of children as 
sexual objects or women as abused and degraded. There is now 
abundant research evidence that the viewing of such exploitation 
affects the perceptions and ultimately the behaviour of its 
COnsumMerswiwWhatevermithevartisticiquality of ‘the (filmwThis places 
children and women at risk of abuse in the larger society. 


The use of children and youth as well as adult women in the 
production of such films will also of necessity have its effect on 
those actors and actresses themselves, some of them very young. 
This cannot be condoned by allowing such films to find a market in 
our province. That the admission of exploitive films under the 
rubric of art sets a precedent for other films which portray the 
same things is so clear that it needs no emphasis. 


3:40 p.m. 


hey. Massman a tveliconclusionvot our brief is as-follows. 
The modes of implementation as set out in the draft legislation 
appear reasonable and effective. The use of four classification 
categories refines the notification to the public. Procedures for . 
enforcement and, where desired, for appeal seem to be well 
structured to provide adequate enforcement and protection both for 
the film industry and for the viewing public. 


We are also concerned about the broadcasting of violence and 
pornography, but as that comes under federal jurisdiction it must 
be addressed by legislative change at that level. 


The medium of film in all its modes has enormous impact. In 
protecting itself against the small minority who use that impact 
irresponsibly, society makes clear that it places great value on 
the capacity of film for constructive expression and positive 
education. We are fortunate to live in a time when that potential 
is so great, and we look to the film industry to fulfil that 
potential. 


The Roman Catholic archdiocese of Toronto and the Anglican 
diocese of Toronto are very much encouraged by the response of 
government in this matter. We are encouraged by the fact that all 
political parties and all levels of government have expressed 
their commitment to take effective steps towards dealing with the 
unprecedented influx of material into our society that is abusive 
of women and children. Bill 82 is a sound and concrete advance in 
that dimectionsgandsasisuch,weregivesityour fulllysupport. 


We thank you. We have copies for the record if you want. 


Mr. Chairman: Thank you. I will now open the meeting to 
any members of the committee who would like to ask questions. If 
there are none, the parliamentary assistant would like to make a 
comment and ask a question. 
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Mr. Williams: Mr. Chairman, I think the appearance 
before the committee today of these senior representatives of the 
clergy from the two major religious denominations in our city is 
somewhat precedent-setting. It is encouraging to see the church 
participating in this extremely important social issue. I cannot 
chink of a previous situation where the church has seen fit to 
involve itself in this fashion. It is encouraging to see the 
church coming forward and speaking out on these extremely 
important issues. 


There. is@just? one) matter sitwouldwlike toprouchion ssi! amaye 
I think Father Massman clarified the point referred to by Bishop 
Brown earlier with regard specifically to rock videos. We are 
being inundated with that type of "entertainment" these days 
through television. I was going to point out that if you were 
referring to its usage in that medium, it is beyond our 
jurisdiction; it comes under federal jurisdiction. I gather it is 
being distributed as well by the video shops for home consumption. 


As far as television presentation is concerned, as Father 
Massman pointed out, it would come under federal jurisdiction, the 
Canadian Radio-television and Telecommunications Commission 
specifically. In that regard, I wonder if the churches are taking 
the same type of initiative as you are taking here this afternoon. 


Rev. Massman: We hope to do that. 
Mr. Williams: This has been done or is in process? 


Rev. Massman: We hope to. We have had in action for 
years a church parliamentary federal committee to which a number 
of churches belong. We work with the federal government in that 
area. 


Mr. Chairman: Are there any further questions for the 


witnesses? If not, thank you very much for coming. Please leave us 
a ‘copy. oWetwil lephotostat sitshandsdistributetit: 


Mr. Swart: I-would like to ask a question. In a sense I 
hesitate to ask it because you may put the wrong interpretation on 
it. I am in agreement with the view that pornography has a harmful 
effect on many people. Not only does it degrade women but also, in 
hard-core pornography, those who see it; it has a damaging effect 
on them. You use that as an argument that it should be banned, 
that people should not be permitted to see it or use it, even in 
their own private residences. I realize that with the kind of 
society we have, very little can be’ private. 


We also have within our society other ingredients, such as 
alcohol, that have a very serious and detrimental impact on many 
people. We have 600) 000%alcoholi¢s ine Canada, 200,000° ofsthemiin 
Ontario. We permit the promotion of alcohol and do not attempt to 
prohibit it. It frequently causes alcoholism, wife abuse, death, 
disfigurement and the maiming of many people on the roads. 


I want to pose a question to you, and not in the sense that 
I disagree with what you say. Are we going to prohibit pornography 
because it has a detrimental effect on many consumers, when we do 
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not apparently apply the same rules within our society to such 
things as alcohol? 


I ask that in the very best sense. I hope you do not 
misunderstand me. I would like to have your answer to justify this 
prohibition as opposed to that of the other materials that drag 
people down in our society and have a very detrimental effect on 
them. 


Right Rev, Brown: My,first reaction is that we do put 
some restraints on alchohol. You are debating the age limitations 
at the present time. There is a constant debate in various 
parliamentary groups as to whether the age of majority should be 
EHior Zi.etheregiseno ageirestrictionson! pornography. 


Even the Liquor Control Board of Ontario--at least, the last 
time I was in--gave me a bag with the slogan "If you drink, don't 
drive." There are all kinds of prohibitions that we have in terms 
of inhibiting people or raising the consciousness level about 
aicoho leah thunksthatsis-ayfair? comparison: 


We do put lots of prohibitions on that. Our education, in 
Ontario-- 


Mrag.owarGesControls,. not sprohibition. 


Right Rev. Brown: I will not argue with that. I would 
say that we do put some prohibitions on it. In this case, it is 
completely unrestricted. That is my first reaction to this. 


Rev. Massman: There is another dimension too. I have 
talked with young people--and when I say young people, I mean 
people 12 to 19--as well as children, who have been used in 
pornographic movies. 


It is very simple to make a pornographic movie with 
ehildrens First of all, all’ you need is an apartment or ‘a motel. 
Second, with videotapes, it is even easier, in the sense that you 
just need a camera’ and lighting. 


So often, it is forgotten. We talk about the effect on the 
person viewing the material. What about the dehumanization of the 
people who are being used in these movies? 


Mr. Swart: I accept that argument. 


Rev. Massman: That is a very essential ingredient in 
Ehis which sido) not fchinkwapplies: to ithe liqtion aspect of it, 
unless you are drinking it while you are making it or breathing in 
the fumes too much. 


The point is that it does not affect the people who make it, 
but the people who appear are often bribed with the use of drugs 
or money or are blackmailed. There are kids on the street down 
here who are brought in, and young children who are used by people 
in pornography. There is a vast dimension there that is not in the 
question you have raised. 
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Mr. Swarts lvaecepithatytctablyew t tsmiustathiesother 
matter that I have some problem with theoretically. 


Syl Weegee 


Rev.,Canon Cuyler: There is a,third element, and. that.is 
the element of dehumanization, especially for those who are pushed 
into making pornographic films. It is really degrading to the 
human being. It is degrading to women to have to watch it. 


At least you know that when you are making alcohol, you are 
making alcohol, and that is reality. However, the reality 
portrayed in pornographic films is not the reality of what women 
wish to be in terms of what they really are; it is what pleases 
men, and there is a vast: differencewin ithat. It: is thowuwomen: s 
tights are offended and abused in that kind of production. 


Mr. Swart: I accept that argument. Granted this is not 
the same degradation, but we have glorifying advertisements for 
alcohol and people are used to glorify its use; that really gives 
the wrong face to it. 


Right Rev. Brown: It is hard to answer the problem of 
one social abuse with the problem of another social abuse. 


Mr. OWatGe -hénrealaissuelaswihe- ticht-—{ do not tnink 
it is a right, but some people would say it was a right--of people 
to do as they like and to see what they like, versus the right of 
the state to interfere with that. : u’ 


Rev. Massman: (Inaudible) advertising to limit that type 
of enticement or pushing young people to believe that you have to 
have a beer or drink such-and-such liquor to be a great baseball 
player, hockey player or something like that. 


Mr. Swart: Do not misunderstand me; I am in full support 
of the arguments you have made. This is a matter that concerns me. 


Mr. Reed: As-a member of the Association of (Canadian 
Television and Radio Artists, I was pleased to hear a comment from 
you about performers in films. Very often the effect on the 
participant is never considered. Somehow, if you are not an actor, 
you tend to view it in the third person once removed. I am the 
father of participants in the acting profession, the husband of 


one and I am one myself, so I probably look on it more in the 
first person singular. 


I have spoken out very strongly against the Theatres Act 
because I believe implicitly that the Theatres Act does not 
address the problem. When a film is submitted to a censor board, 
the real or perceived damage has already been done before 
submission. The role of a censor board in preventing that appears 
to, me, toi -beiveryrmuchiattertthemfiact.asyou) neal izexthatumuchstso 
which you refer is never submitted to a censor board. Most of the 
material we loosely call kiddie porn and so on never finds its way 
to a potential theatre or video store. 


I have suggested the only way one can deal with this problem 
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is through the Criminal Code and by becoming specific about those 
elements in the Criminal Code. There has been some discussion 
internationally about establishing a common base of law among 
countries, just as we do with copyright laws, to try to come to 
terms with it. I wonder if you have given any thought to how the 
functioning of what is now going to be known as the Ontario Film 
Review Board will do anything constructive to deal with that 
obvious problem. 


Right Rev. Brown: First, I am relating this to an act of 
violence rather than an act of pornography, the kind of thing that 
happened in Markham with the viewing of a film and a young fellow 
went out and killed a police officer, as depicted in the film. I 
think it is important to have a control board in effect for that. 
The kind of person who is susceptible and thinks that is the life 
pattern he should take is immediately vulnerable. 


The other side of it is that we all develop, as we see the 
kind of stuff that is portrayed, a crassness and a hardness and an 
immunity--perhaps that is a better word--to the kind of stuff we 
see. 


I hear what you say also. I would hate to lose this present 
act, because that is important to the kind of people I am talking 
about. I hear what you are saying and I would hope that would be 
addressed separately--to deal with the people who are totally 
exploited in the manufacture of that kind of filth. 


Rev. Massman: We have to toughen the Criminal Code. I 
was in business and worked for a multinational corporation for 15 
years before I became a priest. We would take this sort of thing 
into consideration if we knew there would be a problem with a 
product we had in a province or state, if we knew it would not be 
admitted because of some aspect of it. There was the example of 
one of the leading magazines a few years ago. The shipment had to 
be stopped at the border and they had to tear out six pages from 
that magazine from a shipment amounting to three truckloads. 


If the producers know there are certain limits they can go 
to, the reasonable assumption is that they would not go ahead full 
scale in making the movie. They would say: "In Ontario, they have 
certain standards we cannot get away with breaking. We will have 
to go to a lot of expense, risk not having our film shown, having 
it cut, having it delayed. If this is what it is and this is what 
we have to live with, we have to conform to those standards." That 
is a very logical assumption in a business of any kind. 


They will not go ahead and do anything they want to, then 
say it is too late to change it. I think the people acting in 
those films will be protected by that because the producers will 
understand they will be in trouble if they do not conform to those 
standards. But there are going to be exceptions and we certainly 
will have to toughen the Criminal Code for violations. 


However, I think there is a logical element that if we have 
very clear standards--and this bill helps to set those standards-- 


they will know they do not have carte blanche. It is going to be 
looked at. If they know there are standards and there is a chance 
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the film will be cut completely, I think there is a chance it will 
stop a lot of this; at least the more violent aspects of it. 


Rev. Canon Cuyler: There is another element of it. We do 
have a Human Rights Code in the province. When someone's rights 
are violated--and this could be before the film is even made--they 
can be protected. They can go before a commission and state their 
case and then the government could take it on and prosecute if it 
finds there are grounds for proceeding. 


We need to work at something along that line for people 
caught tip,eing Che industry. lie their rights ares peincaviol aled, 
either as a man or women or child, as to what they are being asked 
to do, they hesitate going into a court of law. There it can get 
into the media and become a very nasty thing. We should be working 
on something that can be done in private, where the prosecution is 
done under legislation already in place. But that is a long way 
off. I do not think we are going to see that. We do not seem to be 
moving in that direction, much as I wish we were. 


Mr. Chairman: Thank you. Mr. Elston, you have a question 
and I think Mr. Breaugh has a question. Gentlemen, try to help. We 
will try to keep to our schedule as closely as possible. 


Mr. Elston: I have only a short comment concerning the 
scope of the bill. I appreciate what you are saying about the 
actors or actresses or people used in a film, but I suggest this 
bill is not going to deal at all with films that are made outside 
Our own territory. My understanding is that most.of this material - 
is produced in jurisdictions outside Canada, let alone outside 
Ontario. 


My impression of that industry is that the type of material 
we are talking about may very well be made for markets other than 
Ontario. Ontario just happens to be an area that has potential, I 
presume, for these people to make them. I just do not want us to 
expect that this piece of legislation is going to go outside the 
boundaries of Ontario to reach those people who are being degraded 
in the production of the film, or whatever. 


4 p.m. 


Right Rev. Brown: I know. We do not have that 
expectation. There is a wide network working where we are now. We 
are in touch with the President's advisory committee, etc. One of 
the senior advisers, a member of the Society of Jesus, has given 
his own life to the study of this. He and Father Hill, of New York 
City, were in touch with that whole network. 


They tell us how important this Canadian market is and how 
helpful it is for them for us to take action here. What we do has 
significances]. do .notiwantetoutel)  voutvotres| ODE abl Ce lewan tek oO 
give you every bit of support I can to help you make the right 
decision. This is being watched across Canada and we find it is 
highly important to what is happening in the United States. 


Mr. Breauens DO; VOU anlic tpatestiale Lise > fiat mets is 
technique will do anything to spread an awareness of the larger 


9 


problem? One of my concerns about this approach is that it almost 
legitimizes pornography. There now is going to be clean porn and 
dirty porn. In a sense, the government of Ontario is sanctioning 
certain kinds"of pornography. Up to a point, it is clean and okay. 
That spreads and it seems to me it encourages the underground 
market. 


It is at the point now where at my corner milk store there 
are magazines I never knew existed when I was a kid. If you went 
to buy those dirty books in those times, you had to go to faraway 
markets or the evils of a place such as Toronto. Those dirty books 
are now legitimate in everybody's book store. 


I have a concern about that approach to the problem, and we 
are all in agreement there is a problem and something should be 
done about it. In a sense it legitimizes the process on the way 
through. If we were attempting to regulate the film makers and 
distributors, I would be much happier. 


I get very upset when I see that our actions to control 
pornography consist of arresting some clerk in a milk store. It 
seems to me we are attacking the wrong end of the problem. I would 
like to get a response from you on that. 


Rev. Massman: Having worked in that area with Project P, 
I would say that you should be very happy. I see the point you are 
making, but if it were not for some of the restrictions we have, 
you would see a lot worse on the bookshelf in your corner milk 
store. There is quite a difference between hard-core and soft-core 
pornography. 


All you have to do is go down to Project P and have them 
pull out one of their warehouse drawers on any subject you want to 
think of, from paedophilia to bestiality to you name it. They will 
pull out the drawer and you can see all the magazines you want in 
those areas. I do not envy their job of having to look at that 
stuff. However, you do not see that kind of thing in your corner 
milk store. There are some standards that show what our community 
will accept. : i 


A lot of people in my church, and I am sure in Bishop 
Brown's church and in other churches, would view the average 
soft-core porn magazine as totally unacceptable for many reasons, 
whether it is because it is pornographic, it degrades women or 
whatever. The point is that at least there are some standards they 
know they cannot touch and go beyond. This kind of act helps us 
with that in the community. There is some level of decency. As one 
judge said, "I went to pick up my car and I asked the garage man 
about a certain magazine pin-up, and the guy said, ‘No, it is not 
acceptable to put that picture or calendar on the wall.'" There is 
fecceanaard in’sociery and I° think this strives*to protect’ some 
level of decency. 


Mr. Breaugh: I cannot help but note that I never thought 
I would see the day when the Roman Catholic Church would say it is 
okay to sell Hustler in a milk store. 


Rev. Massman: I am not saying that at all. In fact, 
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Hustler is a magazine I consider is in the area of going far 
beyond soft core to hard core in attitude. 


Mr. Breaugh: Yet it is located in those very outlets. 


The problem I am getting at is that society, perversely, is 
laying the grounds for acceptance of this. We are not saying that 
the making of pornographic materials is illegal. That is not what 
this bill is about. This bill says some kinds of pornography 
should not be shown and other kinds are okay. 


In making those distinctions, we are working at cross 
purposes. I cannot remember a police action in Canada against 
anybody making pornographic material, film or otherwise. They keep 
arresting some kid in a milk store and that bothers me. 


Right Rev. Brown: I hear you saying that it needs more 
intensive legislation than this. We talked about that this 
afternoon. We asked the Legislature to look at this and offered 
whatever assistance we can in our several disciplines. 


The vital issue is one of freedom. I listen to people 
talking about the publication of pornographic literature or the 
use of pornographic films as freedom. That is crazy. That whole 
position was juxtaposed in 20 years. We are talking about saving 
freedom here; we are talking about freedom from exploitation. That 
whole business has been such a changeable scene. 


If we are talking about what the value structure should be 
in the future of this country, and I think that is what we are 
really talking about, then the disciplines need to start to work 
together. 


I am encouraged by what I have heard from the members of the 
committee this afternoon. What I have heard you say is that this 
legislation is not enough, and that is great. We would rejoice in 
looking at what our position ought to be with respect to what you 
have said to us, and hopefully you would, too. Let us keep working 
aty Lt: 2 : 


We can look at this as 4 partial ctopeap. 1s that astair 
comment? That is what it is. There is nothing absolute here with 
respect to what you were saying. There are no absolutes. It is a 
kind of Band-Aid. Let us keep working at putting the tourniquet on 
that thing and getting that wound under control. 


Mr. Chairman: Thank you. Mr. Williams, I will give you a 
quick comment and then we wiil move on. 


Mr. Williams: I applaud the churches for coming out and 


Ss on this extremely important social issue, and supporting 
Bi oye 


Mr. Chairman: Father Massman, Canon Cuyler and Bishop 
Brown, thank you so much for being with us this afternoon. 
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VIDEO RETAILERS ASSOCIATION OF CANADA INC. 


Mr. Chairman: The next group we have with us today is 
EheieVideo-KRetailers Association “of Canada Inc’,)(Mre J: Sintzel and 
Mr. L. Nicols. Gentlemen, please identify yourselves for the 
record. 


Mreeotmeze heir Chairman ,e) am oJim ‘Sintzel) sand this. is 


Mrs Larry Nicols, who is the secretary of our association as well 
as a video retailer and operator. 


Mr. Chairman: Welcome, gentlemen. 


Mr. Sintzel: I have some material; it is only one page. 


When we get down to the meat and potatoes of what we want to talk 
aboutpel think it may be easy to follow. 


Mr. Chairman: We will get the clerk to pick up the one 
page, and we will get it Xeroxed, or if you have it Xeroxed we 
will have it distributed. Thank you. 


Mr. Sintzel: We have enough to pass around to everyone. 
Mr. Chairman: Please proceed, gentlemen. 


Mr. Williams: Mr. Chairman, before they proceed, I have 
a point of clarification. Mr. Sintzel, are you appearing as a 
video distributor yourself? 

Mr. Sintzel: No, I-am appearing as the president of the 
Video Retailers Association. 


Mr. Williams: Who is the distributor or retailer? 
Mos Ssimezel:iMn.tLarry Nicole pcthe ‘secretary. 


Mr. Elston: Mr. Chairman, we appear to have a visitor 
with us this afternoon. 

Hon. Mr. Elgie: I hardly look upon myself as a visitor. 
I am a humble member of the House, serving the people along with 
you. 


Mr. Chairman: Welcome, Minister. Thank you, Mr. 
Bo hisiansiee oriia ing erin < 


Interjections. 


Mo. ChalrmunsAldit tlie! bit of Order here. Minister, 
please. Gentlemen, would you please continue with your 
presentation? 


Hon. Mr. Elgie: I wanted to be outrageous. I hear that 
outrageous things are being said, so I wanted to be outrageous, 
too. 


Mr. Sintzel: First, I think the prime interest of the 
video retailers is to make money. They are in business for that 


DZ 


purpose. They certainly cannot make business where the industry is 
fraught with uncertainty. The uncertainty to which we would like 

to address ourselves today has not been created by the economy, 
certainly not by the economic factors extant in the province today. 


We feel that where the government intervenes in an industry, 
it traditionally intervenes to stabilize or assist that industry, 
or to create some order out of chaos. We feel that the government, 
in entering into the video industry, has lent a certain amount of 
uncertainty to the retailers in particular. 


We want to tell you how, and we also want to make some 
suggestions with regard to the legislation that we feel are 
reasonable can be addressed without turning the legislation upside 
down. 


tye LO p.m.’ 


About a year or more ago, we were at Mr. Elgie's office, and 
met with his people. We talked about the possibility of 
legislation affecting videos. At that time, we hoped we would have 
an opportunity for serious input from the industry side--that is, 
from the retailers’ side--so that we could give you our ideas as 
to what we felt would benefit or hurt the retailers, as the case 
may be. 


At that time, we indicated that we supported classification 
of videos. We still do. We still support informing the public of 
the content of videos and -we feel the public should have an 
Opportunity to choose what they want to view, but certainly not to 
have the government tell them. On the other hand, however, in view 
of the act we had to follow and the discussions that took place, 
we realize there is a certain reality in the community that must 
be recognized. 


We certainly recognize there are many things on film which 
the community does not accept. The video retailers are not here to 
say that we want those unacceptable things put before the public. 
We agree. We are there to make money. We ask the government to 
give us guidance. As we said to the minister when we met with him 
more than a year ago, we want to know what is safe to sell. 


The legislation that has been put together, in so far as 
Bill 82 is concerned, contains’ a’ number’ of" provisions, that give 
the retailers’ a)certain ‘amount or \discomtort. tuwelmevel perarrapy 
l of our concern was probably more than adequately dealt with 
yesterday by the impassioned plea from the civil rights proponents. 


We are concerned about the aspect of the inspectors 
appointed under the Theatres Act being allowed to enter dwelling 
houses with warrants, and we urge you to have another look at 
subsection 4(3) of the amendment as well as subsections 4(5), 4(6) 
and 4(7), as we have set out. We would like you to clarify and be 
more particular about the invasions of the dwelling house or the 
home that seem to be envisaged in that particular section. 


Something that is of more application to the video retailers 
is dealt with in paragraph 2. We would like an assurance from the 
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government that when you have classified a video and put your 
stamp of approval on it, and the video retailer puts that on his 
ene lt lO) reucCror sels tosthe public, “he will™hot be» prosecuted 
under the obscenity provisions of the Criminal Code. 


YouU-mMay sayythte.is highly unlikely. Well, not so. Mr. 
Nicols is a prime example. We just finished a trial, which I think 
has had a great deal of publicity, involving a movie, Andy 
Warhol's Frankenstein. 


I do not know whether you have seen it. We may all have our 
Opinionssote its» artistic.merit, yet on the other, band, this:was a 
film that had been approved for public viewing and had been viewed 
publicly. i believe the last=time it had ereat play tn Toronto was 
the summer of 1982. On July 21, it was shown\in an uncut version 
on Superchannel. 


There were no charges brought against Superchannel or its 
proprietors. There were no charges brought against any of the 
theatres in 1982. However, Mr. Nicols was charged with the 
GaiStrapDution.Of Obscene material, forced*to go to trial, and 
acquitted. 


Within five days after the judgement was rendered on Mr. 
Nicols, a Videoflicks store on Avenue Road--one of the proprietors 
of that particular Videoflicks store, Beverley Kavanagh, is with 
us today--had a number of films taken away from it. These were 
films that had been approved by the Ontario Board of Censors and 
were suitable for viewing’in a movie house. 


The police have not laid charges, but this is the thing that 
we are uneasy about. We think that can be solved. We think it is 
fairly easy for the classification system to be made available to 
the Solicitor General (Mr. G. W. Taylor). One would hope that the 
Solicitor General could let all those titles percolate down 
through the system. Perhaps the police could be advised--not in 
the form of a squad such as Project P, but police generally. There 
could be a book of approved titles made available to police forces 
so that they would’ not harass the retailers in so far as this 
material is concerned. 


I am careful to stay away from issues that may be more 
relevant to the Criminal Code. I suggest the discussion that took 
place with the prior delegation, important as it was, revolved 
around the issue of the Criminal Code. I want to stay away from 
that aspect, other than to say we are concerned about 
harassment--the entrapment section 159. We can talk about that 
another time. 


Another item not on our list is that there are four 
Classitreations currently set -out “in ‘the act. I "believe they'‘are 
family, adult accompaniment, parental guidance and restricted. We 
feel that there should be more and that there should be a further 
redefinement of categories so that when a customer comes into a 
video shop and sees a category, he will have a better appreciation 
of what is inside the box and that when he takes it home, he will 
have a better idea of whether it is appropriate. 
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It is one thing to go into a movie house and be offended, 
get up and walk out. It is something else to have the family 
gather around the television set and find that you got a bummer 
when you took the title out of the video shop and that it is 
really not in your heart to show it to your own family. 


I would like to see, and I think the video retailers would 
like to see, a more precise system of classifying videos so that 
embarrassment will not take place. 


We would also like to know more about the criteria used in 
establishing and measuring the categories. I had a great 
discussion with Mary Brown at this meeting, and she indicated they 
felt that by placing the criteria in the regulations there was a 
little more flexibility than if they were put in the act. I can 
understand that. 


On the other hand, we feel a little uncomfortable not 
knowing what the criteria are at this time. We respectfully 
suggest that members of the public--I presume members of the 
Legislature would not want the information, but I might be foolish 
enough to want it. That information should be made available to us 
before these amendments are made law. 


We have another concern with the advertising provisions. I 
spoke to Mary Brown about this and she was most helpful. I think 
most of the advertising that goes into a video shop is in the form 
of posters or is on the outside of the boxes and 99 per cent of it 
will no doubt be dealt with by the distributors who submit that 
material to the board. 


However, there is nothing to indicate that a,retailer who 
has a marquee and wishes to advertise his special on the weekend, 
or has a chalkboard in the window of his store and wants to 
advertise his special, will be free of the advertising 
requirements. If he did it without applying to the board for 
approval of the advertising, technically he would be committing an 
offence. 

The problem for retailers is that it is not a hugely 
profitable business. If they had to take someone else on staff, 
even part-time, to handle the clearance of advertising it would 
place an additional burden that is unwarranted under the 
circumstances. I do not think there is any advertising a retailer 
could put together that would be offensive, particularly in view 


of a fact that most advertising has already been passed by the 
board. 


We would also like an assurance from the government that 
this would not be retroactive in its application, particularly 
under, clause.42)(2).Cc)/ a wiich.saysiei ned’ ecte ws Woudounotedlaicemthae 
cut of your jib, we do not think you are going to carry out this 
act and we will not give you a licence to do business." 


I must make reference to the Criminal Code. Over the past 
two years, as you probably are fully aware, there have been many 
prosecutions under the obscenity provisions of the Criminal Code. 
In most cases, the charges were laid against a corporation 
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carrying on business--that would be a retailer--and against the 
officers. 


4:20 p.m. 
The technique that was adopted by the crown was, "if we get 


a corporate plea of guilty, we will withdraw the personal 
charges.’ We have five retailers with us today. One is a master of 
business administration and a chartered accountant, one is a 
former commercial photographer and one is a former teacher. Many 
of these people have other lives and reputations that they do not 
wish to have battered about by an obscenity charge under a law we 
now know badly needs renovation. 


We hope you will carry on with this whole idea and go down 
and knock on Mr. Crosbie's door and tell him to clean up his act 
as well. | 


We would like an assurance that, because these companies 
tried to get out of a mess involving a piece of legislation that 
is tremendously uncertain--the current obscenity provisions under 
the Criminal Code--they will not be penalized when they come to 
apply for licences to do business. 


We have completed our submission, and we hope some of these 
changes can be made to make it a little easier for people who are 
merely trying to do business. We agree with the classification 
system; we would like it broadened. We agree with the general 
thrust of the legislation and the amendments. We feel we have 
reasonable requests and would like to have a little comfort. 


Hons«aliryablpie:'Mr.)Chairman, Ltwould! like to clarity 
what I trust is a misunderstanding of the act in the first comment 
regarding the provisions for inspectors appointed under the 
Theatres Act. That would refer to exhibits. As you know, if you 
read the.original act, that refers to public exhibit for gain and 
SOreoren. 


In this act we are not talking about what people have in 
their possession, nor about what they happen to be showing in 
their own homes. We are talking about exhibiting as defined in the 
old act or, in the alternative, when the new act is approved if 
they were acting as a distributor or retailer from a home. 


ifathereuis ssomemmisconception, about that, .let.us clear it 
up now. I have been hearing things on the radio today that I find 
troublesome. The act does not allow people, under warrant, to 
enter homes with respect to what people have in their possession 
or what they are showing or looking at themselves. That is very 
clear. 


MrteSimtzel:-With respect, clause, 1(c) of the act, when 
defining “exhibit,'' says, "when used in respect of...moving 
pictures, means to show film for viewing for direct or indirect 
ARs a 

As far as indirect gain is concerned, I am sure we can all 
imagine situations where indirect gain could be conceived as being 
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a business party or a Christmas party. A distributor could bring a 
film and show it to a number of his friends in his own home after 
dinner for the express purpose of saying, "Are you interested in 
distributingxthis sorttofuthang7y 


There are a number of situations we could create that 
technically would be a breach of this act; perhaps the word 
"exhibit'' needs clearer definition. Perhaps that is not the intent 
Of Vthetact. Vand yl hamesuresttrpisenGe, but wc 1s-there. 


The amendments have added a number of subsections under 
section 4 which did not appear before. Subsection 3 says, "Where, 
on reasonable and probable grounds, an inspector believes that a 
projector was operated or a film or advertising was exhibited, 
used or offered for distribution contrary to this act," he may 
then go out, obtain a warrant, obtain police assistance and can 
with the assistance of that warrant enter a dwelling house. We are 
concerned. 


Hon. Mr. Elgie: There was no warrant requirement before. 


Mr. Sintzel: It still allows them to enter a dwelling 
house. 


Hon. §Mr.WEdeies Onlyerorvthe purposestolethe fi imaberng 
exhibited and for gain. I have heard your discussion of this, and 
our solicitors would not agree with you, but we accept your point 
and we will confirm again that you are wrong. That is what I have 
been told by my counsel. Lawyers tend to fight with each other 
about the meaning of words, but let us not fight about the 
intention of what has been there for many years with respect to 
films. That has not arisen over the years, as you know. 


Mr. Sintzel: It is to be hoped that where there is an 
area of discomfort--I think it was expressed yesterday here, and 
it certainly has been expressed in a number of areas, that there 
is a possibility of an inspector perhaps using these new sections 
to enter a dwelling house--some change, which could take place in 
the definition of “exhibit," would afford comfort to people that 


this is not the intent of the act or not the accidental aspect of 
the. ace: 


As far as giving comfort to the public is concerned, that is 
not a bad thing. Let us not hammer it out in the courts; let us do 
it here now or in the Legislature. 


Hon. Mr. Elgie: As I have said, counsel advise me that 
what you suggest here is not how the act is or would be 


interpreted, but we will take your comments and give them 
attention. 


MreuSintzelos ThankevoupVerysymuch. 


Mr. Elston: I have a question and a comment. Yesterday 
we also heard from people who had expressed an interest in 
expanding the classification categories. Can you tell us something 
about your thoughts on the classifications you would like to see? 


e/ 


Mr. Sintzel: Quite frankly, I have not prepared any 
material on the nature of the classifications, and I think I would 
perhaps leave that to those who are much more experienced in the 
area of classification, other than to express the intent that we 
feel they could be a little more specific or explicit to allow 
people to know exactly what they are picking up when they go into 
a video shop in order to avoid that embarrassment in the living 
room. 


Mreicnos bie. «Lowant jto firaw attention to the fact that 
ene theatres branch of the board ‘now, in addition to the 
classification of a film, frequently attaches language to it such 
as, ‘Ihis: 18948 restricted film because of violence, because of 
sex," or "It is ‘parental guidance’ because of language." So there 
currently is a system in place that substantially enlarges or 
subdivides, if you will, the categories by additional comment. 


Mr. Sintzel: That additional comment might provide a 
great deal more flexibility than having a set category that you 
have to put everything into, because under those set categories, 
even if you try the four categories you have now, you cannot 
always pigeon-hole them. 


Mr. Crosbie: With respect, if you took the four 
categories and divided them into 20, you would create more 
arezuments:., this should be<a 19, not.a l/,” or “That should be a 
Eour, nota three, ‘But “if we are talking about a group.of films 
that are "parental guidance," or fitting the ones that are more 
restricted into "parental guidance needed," then the reason you 
want parental guidance is indicated. 


There are some films that certain groups in the community 
find offensive that others do not. If you indicate that the type 
of film may be disrespectful of religion, for example, some people 
may not find that offensive at all; others may find it very 
Grrensive,.and you’ Can indicate Chat. Bue if syou try to.create a 
category of films potentially disrespectful of religion as 
category 22, you could go on endlessly categorizing them. I think 
it is better to keep the major categories and then have those 
comments. 


Another thing that is going to be available to the industry 
is the classifications that the board has put out. I do not know 
whether you have seen the categories, but the information is all 
available to the industry, and if the industry is really 
interested in having adequate information available on all films, 
it can have it in spades. - 


I would suggest an analogy. We do not tell people what other 
products on the shelves are good or bad for them. They might be 
licensed under some control legislation, but we do not take on the 
responsibility of breaking down and doing the advertising on 
behalf ot the distributor. 


so 0 pem. 


Mr. Sintzel: There are two things, if I may respond. I 
think what you are saying in the first instance about the comments 
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that would be attached to this material provides a great deal more 
flexibility and I think is much more realistic in the sense that 
two similar films could provoke different comments because of 
aspects that concern different people. 


The film or the information is available from the theatres 
branch, so I think doing it the other way places a heavy burden on 
the retailer. The distributor has to go to the board in the first 
place to get approval, so maybe that is the person who should be 
responsible for adding his own comments or providing the 
information from the theatres branch and passing that on to the 
retailer. 


Mr. Crosbie: That's ‘an “excellent idea; if "distributors 
would undertake it. They could be provided with the information 
and very easily pass it on with the films. 


Mr. Sintzel: We just saw a flyer attached to a video 
today, and I think it could be seized as being something akin to 
Penthouse. It 1s pretty explicit. 1 would think ‘that vis ithe: kind 
of thing you would want to put a handle on. 


Mr. Chairman: Thank you, gentlemen; I would like to get 
back tovMr. Elston s question. 


Mr. Elston: There are a couple of things on which I 
would request information from the minister as a result of the 
list of suggestions made by Mr. Sintzel. 


Is there an undertaking that, once a video has been approved 
by the film board, it will pass the obscenity laws, as suggested 
in paragraph 2? 


Mr. 3Gtosbie: That Sisebeyondsourecontror. 
Mrs Elston: is there -avchance sthemOntarirosrrim Review 


Board could approve what would be believed obscene in the federal 
Jurisdictions 





Mr. Crosbie: There is no question that is a problem. We 
do not control the police forces across the province. You may 
recall that one of the films that Judge Borins found was 
acceptable was subsequently found obscene by a jury in Thunder 
Bay. Maybe community standards there are different; at least as 
perceived by that jury they were. 


Mr. Sintzel: That very same title was found to be not 
obscene by the same judge in another case, so we had a flip-flop 
between those two trials in Toronto. As a matter of fact, a judge 
in Kingston, two weeks after the Thunder Bay trial, found the same 
title not obscene, so you can see the problems in Ontario. 


Mr. Elston: What might be good for Mr. Nicols' business 
here in Toronto may not be good for a subsidiary in Thunder Bay. 


Mre Crosbie «sThaters satrue- 


Mr. SintzelsS1f*[vmay justi speak’ brvetiy about san 


Ve, 


experience: for six years I sat on an advisory committee in 
Ontario. Some of you may be familiar with it; it was created by 
the Periodical Distributors of Canada. With a psychologist, Tobi 
Levinson, and Arnold Edinborough, who is a lion of the arts, we 
tried to keep magazine distributors from offending community 
standards. Given the current situation with Penthouse, I am sure 
you have heard a bit more about that committee. 


We tried to work out a modus vivendi through the Ministry of 
the Attorney General. We realized he cannot instruct the police, 
but he could advise crown attorneys to look twice at material that 
had been approved by the Ontario advisory committee for 
distribution before they laid charges. It did not work out that 
way in all instances, but it did in most. 


Gertainly, if the list of approved films is distributed or 
made available to police forces so they can examine it, they may 
think twice about laying a charge. 


We understand there is the Criminal Code and also this 
legislation but, on the other hand, there is a modus vivendi that 
can be worked out. 


Meee Ghbaliman: Excuse me, Mr. Sintzel. I would like to 
continue with Mr. Elston. I have a quick question from Mr. 
MacQuarrie and then I will have to cut it off, because we are 
nearing: the ‘completion of. our time. 


Mr. .-MacQuarrie;: There are two jurisdictions with 
competence in these matters and it strikes me that if we could get 
some sort of uniform application it certainly would be desirable. 


Hon. Mr. Elgie: I think there should be more discussions 
with the Attorney General because it would be a little odd to have 
something cleared by the censor board and then have someone 
charged. I have no problem with that, but I cannot give you those 
assurances and I think everyone knows that. However, I think it 
certainly warrants a discussion with the Attorney General. 

Mr. Elston: I have one last question, and it concerns 
who is going to be entitled to be licensed and who may not be 
licensed under your regulations. 


I presume it is going to be covered in the regulations, but 
I can well see that someone who may be operating now might be 
deemed unsuitable for licensing if the regulations are set up in 
such a manner. We have not seen them, as you know, but I 
understand that we will next week. 


I presume that almost anyone who is in the business now will 
be able to get a licence. Is that the way you are approaching it? 


Mr. Crosbie: The test applied in the act is that "the 
applicant is a corporation and the past conduct of an officer, 
director or shareholder affords reasonable grounds for belief that 
the applicant will not comply with this act and the regulations in 
Operating the theatre." 
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I would think that if a distributor has been found guilty of 
an offence because he distributed a film whose contents he did not 
realize--we heard the story yesterday of distributors who get them 
in sealed packages and do not really know what the contents are--I 
do not think a conviction of that kind would be evidence that the 
person would net comply with this act. He woulc no longer be 
dealing with that type of product; he would be dealing with a 
marked product. I think you would have to have some evidence of a 
wilfulness to sell obscenity. 


Mr. ELstone. Ss, furtiner? malenials aveainaoles I naene 
regulations concerning the tests for licensing? 


Mr. Crosbie 16do note coinkeso-: 


Mr.’ Elston: | So, theponly test), then}, is now in the 
legislation itself. You would then have to see what a person's 
past track record was, though, when he comes to make an 
application. It might very well be that someone who has several 
thousands of dollars of materials may be prevented from operating 
in Ontario by the imposition of this legislation. 


Mr. Crosbie: Properly so. 


Mr. Elston: I guess the question becomes, how do you 
know they are properly being prevented until they have had a> 
chance to operate or perform under the provisions of the act? That 
is my question. 


Mr. Crosbie: We have to make this judgement call under 
any number of statutes. We are required by the laws that have been 
passed by this Legislature to pass judgement on whether or not a 
person is fit to carry out the duties of a used car salesman. He 
has never sold cars in his life. How do we know that just because 
he has a fraud conviction he is going to cheat in the sale of 
cars? That is the kind of judgement call we make. 


Mr. Elston: Presumably you may provide him with some 
kind of licence and'then let him work his way through the program. 
In this case we are putting in a brand-new piece of legislation 
with a brand-new licence covering any number of people who are 
already in the business who have a substantial interest and who 
already have some involvement there. In your example the fellow 
has not gone into business yet and does not have the investment. 
All I want is to be assured that there is time available for 
people to develop a track record. 





Mr... Chairman: Exctise\ me eMr. Bilston. Canethusenol. pe 
debated next week in the House? 


I would like Mr. Allen to have one question. I would like to 
move on, Mr. Reed, really, because we have three more groups and 
we would like to get to them. I am sure you will have an 
Opportunity-- 


Mr. Reed: You are going to make an arbitrary decision 
with a basic ambiguity. 


ra 


Mr. Chairman: Mr. Reed, you will have ample opportunity 
to debate this in the House. You know what the problem is and I am 
sure you will have your opportunity. 


Mr. Allen: Gentlemen, excuse me for being late. I was 
taping something while you were presenting. 


We have had two kinds of presentations to date. One has been 
from people who are consumers and viewers, people who are in 
eithermmne. worldsot> law orsofijournalism, that skindsof?thing,hand 
who are very concerned about the freedom of expression issue. 
There have been others who have been here speaking from a business 
point of view, like the gentleman who was sitting in that seat 
yesterday, and yourselves, who, I gather, are coming at the 
question rather more from a business point of view. 


On the one hand, one obviously wants a great deal of clarity 
from the business point of view, because you want to get a film 
processed, if you like, a judgement made and some security. 


Mr. Sintzel: We only sell or rent, you see. We are from 
that perspective, not from the perspective of the distributors or 
producers. 


4:40 p.m. 


Mr. Allen: I am assuming, since I only heard part of 
VOurepDiecenlacionu, thaleyoursconcern isaprincipally with the 
latter, Oreis it principally with the former? 


Mr. Sintzel: As retailers, we are concerned with the 
product going directly to the public, either by rent or sale. 


Mr. Allen: And with clarity of circumstance surrounding 
that, so you are not prejudiced by having retailed something that 
will presumably reflect on you, either legally or otherwise? 


ieee inc cl eaihateicsright.eyescrDids you ,cetea copy of 
our-- -¥ = 


Mr. Allen: I have this series of proposals, some of 
which I think are quite interesting. Others are probably 
impossible to accommodate. 


I would like to know if you are concerned, from either point 
of view, about the lack of appeal embodied in the present 
law--that is, that the Ontario Film Review Board will establish a 
panel which will review films and videos, and if that judgement is 
contested in one way or another, not deemed adequate, there is 
another panel of the same order created, and the matter ends after 
that judgement is made. 


IPecanmecenmcnatuthismwouldicreatevclarity -andictinalityof. a 


kind, although it obviously will not necessarily relieve you or 
other distributors and retailers of material from prosecution 
under the Criminal Code. That is a separate matter. 


Would you find it advisable, from your business point of 


ae 


view, to have a further step of appeal--in other words, to the 
courts? The film review board would then not preclude the showing, 
but advise you clearly as to what it thinks about the film, and 
then leave you to distribute or retail it, or not, as the case may 
be. 


Mr. Sintzel: I think a further appeal is always 
acceptable, and certainly from a lawyer's standpoint it makes 
work. From a retailer's standpoint, however, we get the product 
which has already been passed, edited, approved or 
disapproved--and in that case, we would not get it, of course. Our 
prime concern is: can we safely merchandise this product? 


As to whether it should be reviewed again, or whether the 
cuts suggested were fit and proper, that is perhaps something we 
are academically interested in, something we are curious about as 
people involved in the business. From a purely practical dollars 
and cents standpoint, however, we want to know whether the product 
we get is safe to merchandise. 


Mr. Chairman Withee Ghat aMre eoilnl Ze se lethinkewerwdieu 
have to conclude. I think the point has been amply made by you. We 
thank you both for appearing, and we would now like to move on to 
the next group. 


Mri Sintzels I> thanks you, Mr. .Chaitman av ecerlagnLy 
thank the minister. Il _appreciate it. 


PROJECT Re 


Mr. Chairman: The next group will be the Ontario porno 
squad. Corporal Ron Kirkpatrick, please. Corporal Kirkpatrick, 
welcome to the committee. Please identify yourself for the record. 


Corporal Kirkpatrick: This is Corporal Ronald 
Kinkpatrick.1Vam tue folthicer inecharee tO conects Pye tcie 
anti-obscenity squad for Ontario. 


Mr. Chairman: Do you have a written or oral 
presentation, or are you just here for questions? 


Corporal Kirkpatrick: A free-for-all presentation. I 
have not been here for any of the other speakers. I wanted to let 
the board know the police perspective--more or less, what we have 
seen and run into. Perhaps it will help everyone in the long run. 


To begin with, I guess I should say that in order for us to 
prosecute anything for obscenity, it is going to have to be 
prosecuted because it is an exploitation of sex beyond community 
standards, or else sex combined with crime, horror, cruelty or 
violence. 


Just for clarification, we measure community standards by 
watching what is happening in the courts, in consultation with 
crown attorneys. Certainly, if something is being acquitted in the 
courts, then the courts have obviously told us that the community 
is ready to tolerate this type of matter. If it is convicted, we | 
continue to 20vatters that type orethinge. 
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The present problem in the videocassette industry generally, 
of which I imagine you are well aware, is they are not classified 
as to content. A certain percentage of the tapes would have an 
American classification stamped on them. It may have an R for 
restricted. However, what is happening in the video business is 
that major chains have their own labels, so they put their label 
with their logo on it over top of the original label and you are 
back to no classification at all, be it American or Canadian. So 
you have no idea what you are taking home. 


Pirating is a very big problem in this business. People 
visit the legitimate video retailer, take out a membership, rent 
half a dozen tapes at a time and bring them back in three hours. 
They take them for one reason, which is to start their own 
competitive business. We have run into a lot of cases where stores 
itaverma Cevbainepercentaze win not wall of theilryproducty in pirated 
materials. Certainly a classification number or something would 
straighten that problem out 


The tapes purchased by the retailer are usually purchased on 
a cash-and-carry basis from a salesman who comes to their store. 
The fellow comes in with a number of tapes. The retailer has no 
time to prescreen the tapes. Most tapes average an hour and a half 
in length. So they are buying really on the little bit of 
advertising that comes with them, and what can be told to them by 
the salesman. 


There are no refunds given for dissatisfaction with the 
‘content, because’ once the salesman leaves the store there isa 
possibility the retailer could make a copy. Therefore they will 
not give the money back. Literally, they are stuck with it. They 
have paid $100 for it and they are now stuck with it. It sits on 
the shelf. 


Some of the salesmen, we find, are giving oral and written 
guarantees as to the legality of the tapes. They state such things 
as they have been approved by Customs and Excise, the Montreal 
police, the RCMP and the Ontario censor board. Whereas, if the 
truth be known, it~may have been approved by Customs and Excise 


under the Customs Tariff Act and 
the written guarantees, which do 
enargejs certainly notmin: a civil 


that is all. We have even seen 
not help the man on a criminal 
act Von bater. 


We have video stores purchasing hard-core tapes from British 
Columbia--the California hard type version--and they are running 


them in Ontario. 
will continue. However, 
counter away from the children, 


If that is the way they are going to operate, 
it would certainly drive it underneath the 
if nothing else. We can still get 


ie 


it underneath the counter. We can get at it. 


At present, there is no law to control what age group can 


purchase or rent a tape. We have 


to rely on the common sense of 


the rental store. There are a lot of abuses in every community. We 
are hearing it. We are getting complaints continually. 


Videotapes are unedited. Therefore, a tape could be longer 


than a movie of the same title someone Saw u 
unsolicited exposure to the general public, 


town. It causes 
e it to extreme 
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violence or sex and violence or explicit sex. Again, we get that 
typewortcomplaint: 


Under subsection’ 159:(6) of "the "Criminal Code, Sihetonus#isaon 
the owner of the store to know his product. Many of the tapes we 
have prosecuted have been approved by Revenue Canada under the 
Customs Taciff Act, but that is not a guarantee the material is 
not obscene. It is only a guarantee they will not be prosecuted by 
Revenue Canada-Customs and Excise under the Customs Act. 


The same would stand with videotapes which are classified, 
but only classified and not edited. If a tape is classified by the 
theatres branch to be anything, but it is never edited--perhaps it 
is classified as triple-X. Under the present law, the onus would 
still be on the owner of the store. So we would still come in and 
prosecute him, even though it was classified. 


We think if the classification system was the only system, 
what is to stop British Columbia distributors from having 
copyright--which we see already--to some of the California 
hard-core pornography and bringing a product to Ontario and having 
it class?fied to tdistribute toerthe stores? sOncer1iesceinyZsou0 
stores it is awfully hard for a small group of people to try to 
enforce the law against it. 


A530 Deis 


We have a list of suspect tapes we have prosecuted in the 
last year and a half. We are asked continually by the video stores 
to provide them with a list. We would like to be able to provide 
them with a list, but because it is so easy to have a legal 
version versus, say, a hard-core version, we dare not put out the 
list we have because we could be sued. Someone could be putting 
out a very proper version. If they were numbered tapes, we would 
be able to say, "Tapes with this number are or are not obscene, or 
are going to be prosecuted." 


We liaise frequently with theatres branch of the Ministry of 
Consumer and Commercial Relations. We are called upon quite often 
to show board members excerpts-of what is being prosecuted and 
convicted in the courts. 


My staff and I have seen the out-takes from the theatres 
branch. I have seen edited scenes of sex, and sex with violence. I 
would have to concur with what they are doing. I would certainly 
lay charges on what I have seen in their out-takes, and any member 
of my staff would step forward to do so immediately. 


As Mr. Sintzel mentioned, there was recently a trial in 
Thunder Bay. I attended that trial, and gave testimony. Mrs. Mary 
Brown, director of the theatres branch, was also there as an 
expert witness. She gave testimony on the community standards of 
Ontario. They were accepted by the court. 


I sat and listened to them, and I can only say that as 
someone who investigates this type of thing, I thought she was 
right in where we believe the community standard to be. She seemed 
to be right in with it. She was not out to the left or to the 
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richt. 


In April of this year, another officer of Project P and I 
gave a two-day course in Fredericton, New Brunswick. It was 
attended by the Chief Justice of that province, 14 crown 
prosecutors and 35 police investigators from New Brunswick, Nova 
scotia and Prince Edward Island. 


Prommalemindications at sthat conterence, the standards in 
their communities were very similar to ours. They said what we 
were teaching was exactly what they were prosecuting, exactly 
where they stood--until we came to sex and violence, and we found 
they were more conservative. 


They would go after the implication of a violent act along 
with sex, whereas we do not do it here. For example, a film called 
Chained Heat has been passed by the censor board of this province. 
Charges were laid against it in PEL, and it was ordered out of the 
theatres in Nova Scotia. 


In closing, I would like to say that obscenity, pornography, 


cannot be controlled by police, Canada customs, and the courts 
alone. There are not enough of us. The proliferation is too great. 


I think it can be controlled through effective groups like 
ihe theatres branch, but not simply by classification. Once that 
tape leaves a store, it may be viewed by anyone, regardless of his 
or her age or whether he or she is under the influence of 
intoxicants or drugs, or what have you. That really is what I came 
to say. . Sra 


Mr. Chairman: Thank you, Corporal Kirkpatrick. Mr. 
MacQuarrie, I believe you had a question. 


Mrs MacQuarrie: Corporal Kirkpatrick, you indicate that 
there certainly are problems in keeping track of tapes, whether 
they are classified or not. How would you go about strengthening 
the proposals here, as far as classification goes, from the point 
of view of enforcement? 

Corporal Kirkpatrick: I have not read the amendments in 
Bill 82 entirely, but I think there would have to be some teeth 
there, something to the extent--as I said, anyone can rent a tape 
right now to anyone who has $4 in his hand, regardless of his age. 


I think, if it is a restricted tape, then you should be 18 
to rent, and if it is rented to someone obviously under 18, then 
you should be held liable. If it requires parental guidance--no, I 
am sorry; if it can be viewed by anyone over 14, so be it. 


If that is the age limit we have in the theatres, let us use 
the same age limit, but let us make someone responsible. If a 
10-year-old child is renting a restricted movie, then someone 
should be held accountable, and I think it should be the video 
store. 


Mr. MacQuarrie: Okay. Now, I go into a video rental shop 
and I rent a tape that has a provincial classification marked on 
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it. You indicated in your earlier remarks that the classification 
might be an unedited version of the tape. How can I make sure that 
the tape I rent is the one that has been through the censor board? 


Corporal Kirkpatrick: The only way it could be done is 
to have a sticker assigned to each individual tape. Let us take a 
movie like On Golden Pond. If there are 30,C90 copies of that film 
out there, then there should be numbers 1 to 30,000. I do not mean 
the same number on each one, because anyone could copy the number. 
It should be assigned and there should be a record. We should be 
able to go in, look at the number, make a quick phone call, press 
a button on a computer and say, “Yes, that belongs on that tape." 
I think it would end the problem. 


There are a lot of very honest, legitimate video retailers 
who are being charged because they are carrying a product that is 
beyond community standards. They tell me they have no time to 
watch it; and perhaps they do not. Buty by; law they have to; >the 
onus is on them. 


Mr. Allen: Mr. Kirkpatrick, you people are getting 
better and better known all the time, given your exploits, your 
success in prosecutions and so on. It is obvious that you are one 
of the dikes that holds back a flood of material that all of us 
are very concerned about. 


At the same time I have found it very difficult personally 
to secure a sense of what proportion of the film or video material 
that is in retailers at the moment would be considered by your 
sense of community standards to be objectionable. What is the 
numerical scale, in your sense, of the problem we are dealing with? 


Corporal Kirkpatrick: It varies from store to store and 
from location to location. I happen to belong to a video club. The 
store I go to does not carry adult material. It has some horror 
movies I would not have in my house because of the violence, but 
there happens to be a lack of sex in that type of film. If we are 
talking of the obscene variety, I do not think it is a lot; it is 
certainly less than 10 per cent of what is there. 

ltdisavery bacde'to putpa Linger .oneiCemlt syOUntaLk LO 
someone in the industry who has not been charged, he will tell you 
that adult pornography, for example, is maybe five per cent of his 
business. But if you talk to someone who has been charged, he will 
say: ''Come on, everybody wants it. That is 40 per cent of my 
pusiness.'' So it depends on which side of the coin you are on. It 
is very hard to put a finger on it. 


Mr. Allen: Do you yourself, from your experience in this 
field, see a way to control whatever that percentage is--five per 
cent, 10 per cent--without casting a net over the whole world of 
video and film exhibition and viewing in Ontario? 


Corporal Kirkpatrick: No, sir, I do not, because I do 
not know how else to do it. I know there are not enough policemen 
or customs officers. The courts do not have enough time to do it; 
we have certainly backlogged the courts. We do not have enough 
manpower to do it that way. 
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It also does not protect the retailer against the pirating, 
and there is a lot of it; it is hurting them. People are opening 
up across the street from them with their product. I am not even 
talking about the fact that they have defrauded Twentieth Century 
and Warner Brothers. They have hurt the guy right across the 
street from them, and I think it is the only way it can be 
controlled. 


Mr. Allen: As you have said, there is no guarantee with 
a title that you are dealing with the same film. 


Corporal Kirkpatrick: Under present standards, no. 


D4 Dail. 


Mr. Allen: I do not know how many titles there are out 
there. I understand there are 20,000 in the public library system 
alone, so we are talking about an immense number of titles. What 
kind of establishment would one have to have at the theatres 
branch? If you cannot get enough manpower from the police and if 
there is not going to be enough manpower to man the courts, what 
kind of an establishment are we talking about in the theatres 
branch to control the whole phenomenon, if we cannot isolate the 
five or 10 per cent in some way? 


Corporal Kirkpatrick: What makes it so hard for the 
Bolices#firisti\asytherfact thatuiteisyin every community. Ido not 
know how many video stores there are. Everyone who sells TVs is 
also renting tapes. I will probably be conservative and say that 
there are 2,500 outlets in Ontario. ees: 


If the product comes through the censor board, from what I 
understand, they can do it with another 15 or 20 people. That is 
the information from them. I am saying what I have been told by 
them. Certainly, the product would have to go to them before it 
went on the shelf. Once it is on the shelf, we are chasing it to 
Rubber Boot, Ontario from downtown Toronto. 


There is Canada customs. We have 2/70 border crossings in 
Canada. Anybody who-has driven -from the United States to Canada 
knows that maybe one in 10 cars will be sent over for checking. 
That means nine out of 10 cars drive on through. All you need to 
do is throw one tape under your seat and make all the copies you 
want here. It is that simple. 


Mr. Allen: From what I have read about the Borins 
decisions, I gather that retailers have used them as guidelines, 
and have been reasonably self-policing as a consequence of those 
judgements. Have you found that many of the retailers do use court 
decisions to guide them on community standards, to exercise a 
self-policing function, to restrain and hedge in their own 
activity? 


Corporal Kirkpatrick: I have found that some do; I would 
not dare say 50 per cent. A lot of them have invested $100 a tape, 
and have more or less adopted an attitude of "Come and get it." If 
you do not come, it is still there. We are still finding some of 
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the tapes that were convicted on shelves. 


The distributor of the tapes sent a letter to his customers, 
advising them which tapes were convicted and suggested that they 
get them off the shelves. Again, we are finding that the letter is 
in the store, and the product is still there. 


We are probably finding things even worse than what Judge 
Borins had to see at the trial, and they are on the shelf. In 
Toronto, we are making seizures of hard-core material on the shelf 
all the time: bondage, sadomasochism, and certainly just hard-core 
sex with rape in it. 


Mr. Allen: Okay, thank you. 


Mr. Chairman: Thank you. We have two more questioners, 
and I just want to remind the committee that we have two more 
groups. I know all the questions are very interesting, but, Mr. 
Reed, please proceed. 


Mr... Reeds) Gorpord... LeWallts COO eon OM LoCOLC Lon yOUmL tat. 
have been an outspoken opponent of this bill. I feel that 
censoring in Ontario is really fraudulent, because it simply 
eceates an illusion that something can be accomplished in coming 
to terms with those perceived transgressions that are of concern 
to all of us. I think the comments you have made tend to reinforce 
my case. 


You have said that the obscenity charges you lay deal with 
sex, or sex associated with whatever. To some of us, obscenity is 
nonsexual. To some citizens, obscenity goes well beyond the realm 
of sex. Do you mean to tell us that the only way you can prosecute 
under the Criminal Code as it exists, is if somebody stands in the 
witness box and says, "Yes, your Honour, that disembowelling scene 
really turned me on''? 


Corporal Kirkpatrick: You have to be able to have the 
ingredient of sex, sadly. I must say that I think it is a sad 
state of affairs that we have extreme violence very graphically 
displayed on film, and that it -cannot be charged or even 
encroached upon unless the ingredient of sex is there, because the 
law is written as such. Again, I have to work within the law. 


Mr. Reed: You have also commented that it will drive 
things underground. Once this bill becomes law, certain things you 
would like to be able to prosecute may no longer be available for 
prosecution. 


Corporalekitkpatrick Ll Can Stlil cer COriL. Al ean 
saying is some people will continue to carry that product. 
Hopefully, most will not, but those who do stiil have to rent it. 
They will rent it to me and people from my squad. At least it is 
not being rented to a 12-year-old boy or a 10-year-old kid or 
whatever. 


Mr. Reed: I have one last brief question. A comment was 
made in my local newspaper in Rubber Boot, Ontario, where I come 
from, by the committee against violent pornography, as they call 
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themselves, that the vast majority of “kiddie porn"--for which I 
think we all share a common abhorrence, regardless of whether we 
are for or against censorship, or represent one particular body or 
another--would never be submitted to a censor board anyway. 


I would therefore ask you what function this censor board, 
that will be called the Film Review Board, really performs. It 
does not come to terms with obscenity. It does not stop 
production. It does not touch those very abhorrent areas that are, 
for our purposes, nonsexual in nature. What does it do except pull 
the blinds down around a jurisdiction? 


Corporal Kirkpatrick: First, we say in our office that 
kiddie porn is probably less than three per cent of what we do. It 
is strictly an underground thing: paedophile to paedophile. It is 
not something we will find at the corner store. I have only found 
it in video in the homemade variety in which somebody seduced a 
child and did his own filming. It would never be submitted to the 
censor board because it is never going to appear at the local 
video store. As you say, most people are so strongly against it 
they would probably harm an individual who put it on the shelf. 


However, a lot of other forms of pornography, such as the 
very violent, are in the stores. You asked me a personal opinion; 
I personally think it needs some control. These things are being 
practised. There are copy-cat crimes. We all know it. We read it 
every day in the papers. I can understand your view, sir, but I 
feel we need control. 


Mr. Chairman: Excuse me, Mr. Reed, you did say "the last 
question. ; 


Mr. Reed: Thank you, Mr. Chairman. I rest my case. 


Mr. Chairman: I wanted to give Mr. Elston a quick chance 
for a question. 


Mr. Elston: I have a question to the minister that was 
raised when Mr. MacQuarrie was speaking about the classifications 
of these films. The section of the act indicates that films may be 
classified. Is there situation forseen in Ontario under this piece 
of legislation in which a film would be distributed without 
classification? It does not say they all must be either classified 
or rejected for distribution. Then we get into the difficulty of 
dealing with the classification question Mr. MacQuarrie raised, 
and also what the corporal suggested when he said the designation 
would provide certain side benefits such as the elimination of 
pirating, for instance. Could we have some clarification? 


Hon. Mr. Elgie: Are there some that would not be 
classified? 


Mr. Crosbie: It is my understanding the intention of 
that section is not to create a category of unclassified films 
that could be distributed. I do not know what the draftsmen meant 
by the use of "“may,'' whether they were considering the fact that 
all films are not classified. Some are, in fact, prohibited. 
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Mr. Elston: It probably should be more specifically set 
out that films will either fall under one of the following 
classifications or be banned from distribution. Is that a fair 
reading of this? 


Mr. Crosbie: I would think so, yes. That is the intent. 


Mr. Chairman: Thank you, Mr. Elston. Thank you, Corporal 
Kirkpatrick for being with us. We have enjoyed having you. 


Corporal Kirkpatrick: Thank you very much. 
2:10 p.m. 


Mr. Chairman: We will move now to the Canadian 
Filmmakers* Distribution Centre, represented by Ms. Susan Renouf. 
While she is coming up to the table, I would just like to remind 
members we will adjourning at 5:40 today because there is a vote 
in the House. When the bells ring we will have to adjourn. We have 
Professor Wilson after this particular group. We are doin 
worker's compensation. We will be having a vote on worker s 
compensation at 5:45. 


Good afternoon. Thank you for coming. Please identify 
yourselves for the record. You may begin your presentation. 


CANADIAN FILMMAKERS' DISTRIBUTION CENTRE 


Ms. Renouf: My name is Susan Renouf. I am the 
administrator of the Canadian .Filmmakers' Distribution Centre. 
This is Kay Armatage,.the chairman of our board. 


The Canadian Filmmakers' Distribution Centre is a nonprofit 
corporation dedicated to the promotion and distribution of 
independent film in Canada. Founded in 1967 by a group of Canadian 
filmmakers, the centre is still run by the filmmakers. The centre 
receives funding support from all three levels of government: 
federal, provincial and municipal. Its film collection consists of 
almost 1,000 films by 450 filmmakers, ranging in genre from 
experimental through animation to documentary and student work. 
The holdings of the centre constitute the largest single 
circulating collection of independently produced film in Canada. 


Because of the nature of these films--they are rarely 
feature-length fiction and are noncommercial in content and form 
and are primarily 16 millimetre--the centre's market is not the 
35-millimetre mainstream exhibition cinema. Its market is largely 
educational institutions, libraries, art galleries, film societies 
and other noncommercial venues. Its contract with the filmmakers 
is nonexclusive and is geared towards returning the majority of 
its distribution revenue back to the filmmakers so they can live 
and continue their work in the field of independent film. 


As a group, we were dismayed and shocked to examine the 
proposed amendments to the Theatres Act, Bill 82, currently tabled 
before you. We feel the proposed amendments give even more 
sweeping powers to the Ontario Board of Censors than now exist and 
feel that this broadening of the board's powers is unacceptable, 
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piven Che Currentarulings oleQulariGg. courts that statesthe censor 
board is acting in violation of the Charter of Rights and Freedoms 
under the new Canadian Constitution and that the board has no 
legal standards upon which they base their rulings. 


Specifically, we object to the proposed inclusion of 
PIlSCribUGIONnwAGtiVities in this act. ~The inclusion of distribution 
allows the board of censors power to classify, cut or ban a film 
or video once it has been accepted for distribution by a film 
exchange, whether or not this film or video will ever be exhibited 
in a standard theatre. It therefore restricts the right of the 
individual or group to have access to films that the board of 
censors has, without set standards, decided cannot be seen uncut 
or vat alllin Ontario. 


There is no protection or guarantee in the act these films 
or videos will not be denied distribution on social, political or 
even aesthetic grounds. There is not even a guarantee that the 
film or video denied distribution on moral grounds has been judged 
by standards deemed acceptable by the community at large. 


It is a further insult that the definition of distribution 
in the proposed amendments covers not only films intended for 
commercial distribution but all those "distributed for direct or 
indirect gain." Indirect gain is not defined and could be 
construed to include social or political gain or gain in artistic 
stature as well as monetary gain. 


We also question whether anyone really comprehends the level 
of bureaucracy which will be required to administer the act if 
distribution is included. The Canadian Filmmakers' Distribution 
Centre alone carries 1,000 films, the majority of which are 
noncontroversial films of an educational nature. Each one of these 
films will have to be viewed and classified by the board. Multiply 
our films by the collections of the DEC, the Development Education 
Centre, International Tele-Film Enterprises and Marlin Motion 
Picture Ltd., to name only a few who carry noncommercial and 
largely educational films, and you have 3,000 to 4,000 films which 
would take a panel probably close to a year to view. 

For the Canadian Filmmakers' Distribution Centre in 
particular, which is funded by the Ontario government and 
Operating with a minimal and desperately overworked staff, the 
amount of time spent complying with this act will probably 
eradicate most of our ability to do the work we are funded for: 
the promotion of Canadian film. 


We are particularly disturbed that no standards are set in 
the act or the proposed amendments defining the criteria by which 
the board may make rulings. Instead the act gives the board power 
to censor "in accordance with the criteria prescribed by the 
regulations.'"' These regulations are drafted by the Ontario Board 
of Censors and approved by cabinet with no public input or 
discussion in the Legislature. We have been given no indication of 
the content of the regulations that will accompany the revised 
Theatres Act. 


Since no standards are defined by the legislation, there is 
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no protection against the restriction of a film or video's 
circulation or “exhibition: for, political; soc laleormacstneric 
reasons. We object to the censor board being granted the power to 
define the moral and ethical standards of the community. We 
request that the guidelines on which the regulations can be based 
be a matter of public debate in the Legislature with input from 
the community and that these guidelines be entrenched in the 
Theatres Act. 


We also protest the withdrawal of the Theatres Act from the 
jurisdiction of part I of the Statutory Powers Procedure Act. We 
feel this deprives individuals or companies contesting a board 
decision of the rights to procedural protection offered by the 
Statutory Powers Procedure Act. 


We object to the right of the censor board granted in the 
amendments in the bill to clauses 12(2)(c), 42(2)(c) and 55(1)(b) 
of the act to refuse licences for distribution, exhibition and 
projection on the grounds that "the applicant is a corporation and 
the past conduct of an officer, director or shareholder affords 
reasonable grounds for belief that the applicant will not comply 
with this act and the regulations." 


Reasonable grounds for belief" is not defined and therefore 
leaves no protection against discriminatory decisions. These 
clauses could be used to penalize and demobilize companies whose 
officers and membership have previously protested against 
activities or decisions of the censor board. 


In short, we feel that the proposed amendments to the 
Theatres Act in Bill 82 are even more repressive and restrictive 
than the existing act: ‘and that’ the bill}'if itis passed)? will 
severely restrict the freedom of cultural expression in Ontario 
and will permit the board to discriminate against and penalize 
those artists or companies who choose to protest this legislation. 
We feel that the act permits far too much subjective assessment of 
what is morally or socially acceptable to the community to be 
decided by the board itself. 


In an attempt- to control -the dissemination of pornography in 
this province the government, if it passes this bill, will be 
putting in place an appointed board with the powers to muzzle any 
form of artistic and cultural expression it deems unacceptable. 
Please do not let this happen. We ask you to suggest to the 
Legislature that third reading of this bill be delayed so that a 
committee of the House can be struck to investigate the 
infringement of civil rights that the act will represent. 


Mr. Chairman: Thank you very much for your presentation. 
In fairness to our final witness I would like to allow him 15 
minutes, so we will try to keep the questions to about six minutes. 


Mr. Williams: As a matter of interest, the second 
sentence in the last paragraph on page 2 of your brief says, "The 
Canadian Filmmakers' Distribution Centre alone carries 1,000 
films, the majority of which are noncontroversial films of an 
educational nature." I gather, then, that the minority of your 
films are of a controversial nature. If so, what is the 
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eontroversial’ nature of those films? 


Ms. Renouf: We do have a collection of films that are 
experimental, that are unusual in form or content and that have on 


occasion been decreed by the censor board to be restricted 
material. 


Mr. Williams: Can you give us some examples? 

Mr. Armatage: One of these films was mentioned in Carole 
Forbeilj.s column in the paper this morning. It is a film by Bruce 
Elder, who is one of Canada's most eminent filmmakers, called The 
Art of Worldly Wisdom. 


Another one is by Al Razutis, another experimental 
filmmaker. It is called A Eeeeees from Our Sponsor and it is a 
film against the exploitation of women in advertising, done in an 
experimental context. 


The third is by Michael Snow, who is an internationally 
known Canadian artist whose films Presents and Rameau's Nephew 
were both challenged by the censor board. Rameau's Nephew was 
allowed to be shown only in the Art Gallery of Ontario. 


Mr. Williams: Experimental in what sense? I am missing 
something here. You say they are experimental films. 


Ms. Armatage: They are as far as you could get from the 
commercial narrative fiction feature-length films that are the 
|staple fare of commercial film venues. They are experimental in a 
|'wide variety of ways and approach film as an art form that can be 
manipulated and challenged in the way that a sculpture or a 
painting would challenge the plastic arts. 


5:20 p.m. 


Ms. Renouf: They tend not to use a traditional narrative 
format, or they tend to use the camera angles in an unusual 
fashion. It has a wide gamut. Experimentals are a very large type 
of-- =F = 


Miser buvame- Mr. Chairman, i1£ I might, 1 just have one 
more question. I would like to pursue that further, unless Mr. 
Crosbie or Mary Brown wish to comment. 

Mr. Crosbie: Could you tell me the last time any of the 
films you mentioned, other than A Message From Our Sponsor, has 
been refused a permit? 

Ms. Armatage: The last time? 

Mr. Crosbie: Yes. 

Ms. Armatage: You mean the date? 

Mr. Crosbie: Yes. It is my information that they have 


“not been refused a permit by the current board. They have been 
shown regularly in the last three or four years. 
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Ms. Armatage: Rameau's Nephew, the Michael Snow filn, 
was scheduLled--and I am not sure of the date, but I think it is 
within the last two years; there was an extensive retrospective of 
his work. The decision of the board was that the film could be 
shown at the Art Gallery of Ontario--well, John Porter of The 
Funnel is here. Do you know the date? Is it within two years? 


Inter jection. 


Ms. Armatage: Within three or four years. It was allowed 
to be shown at the Art Gallery of Ontario, but not at The Funnel, 
a theatre which specializes in experimental films. 


Mr. Crosbie: It has been shown at The Funnel, has it 
not? That is my information. 


Ms. Renouf: Sinte then? 
Interjections. 


Mr. Crosbie: When you apply for a TBS you have a 
permit for it, that is what I am saying. Then, in the last three 
or four years, it has not been refused a permit. None of those 
films, except A Message From Our Sponsor--which I understand ran 
into distribution stroublei tightwacross  countn. smote ust n 
Ontario. 


Ms. Renouf: We are not protesting BASE decisions of the 
board. We are concerned about-- 


Mr. Crosbie: Yes, but those were examples you cited-- 
Ms. Renouf: Yes, but we were asked-- 


Mr. Crosbie: --to demonstrate the unreasonable nature of 
the board, that was all. I was just trying to demenstrate that 
those were not very good examples. 


Mr. Elston: If I might interject, those are also 
examples used in the: Art Gallery of Ontario's position on 
censorship paper, which they have given. All four of those-- 


Interjections. 


Mr. Elston: They mentioned Rameau's Nephew as having 
being scheduled for March 26, which I presume was this year. A cut 
was demanded by the board and as a result it has not been shown. 


Mr. Chairman: With that--I am sorry to interrupt again. 
It just seems that I have to be the heavy here. Thank you very 
much, ladies, for being here. We have one more witness. I would 
like to give him an opportunity to state his position before the 
committee. Thank you very much. 


Professor Fred Wilson, the University of Toronto Faculty 
Association. Professor Wilson, will you identify yourself? 
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UNIVERSITY OF TORONTO FACULTY ASSOCIATION 
AND CANADIAN ASSOCIATION OF UNIVERSITY TEACHERS 


Mr. Wilson: I am Professor Wilson of the University of 
Toronto Faculty Association, also representing the Canadian 
Association of University Teachers. With me is Howard Epstein, who 
represents the Ontario Confederation of University Faculty 
Associations, and Dr. Helen Breslauer, who is research officer for 
OCUFA. I have a copy of our presentation here. 


Mr. Chairman: Please. 


Mr. Wilson: Given the length of time, it is a short 
presentation. I will try to present my ideas very briefly. 


We are not concerned here to make representations on the 
general purpose of Bill 82. However, both the University of 
Toronto Faculty Association, representing the professors and 
librarians of that university, and the Canadian Association of 
University Teachers, which represents these same people 
nationally, are concerned with the threat to academic freedom in 
both teaching and research. This is our main concern, and this is 
what we would like to address. 


Not only is there a threat to academic freedom, but it does 
seem that the bill proposes to expand the powers of the board to a 
level of regulation which we think is bureaucratically 
impractical, given the some 10,000 titles of audio-visual items 
available in Ontario universities. 


Our problems begin with the notion of distribution, which 
seems to us insufficiently precise, and could conceivably cover 
any film or videotape loaned by an audio-visual library for 
educational and research purposes. 


Section 3 of the bill also gives to the modified board the 
power to cut or edit without regulations defined in the act. This 
is of particular concern to us, because there is the possibility 
that, given the enlarged powers of the board and given the 
vagueness of the notion of distribution, the board may at some 
point decide that it wishes to cut or edit the titles in the 
university library. 


Given the vagueness of the regulations, which are not 
specified in the act, there are a number of films that are quite 
conceivably not acceptable to people in certain communities in 
Ontario; I think of films that are available for teaching 
dissection in departments of anatomy, things in behavioural 
science or social work, certain ethnographic films that present 
rites in other countries that may not be acceptable to people in 
various communities in Ontario. We would be very much opposed to 
the power of the board to edit or cut these. It would seem to us 
to interfere with academic freedom and research. 


We would also be opposed to the suggestion made in section 
mL5 of the bill, the requirement that all films be classified, in 
mparticular with respect to the notion of restriction to people who 
are over 18. One can imagine coming into an anatomy 100 class and 


36 


saying, "All right, class, those under 18 cannot view the 
following film on dissection." It seems to us that this is an 
implicit possibility here. 


We are not saying it is the intention of the proposers 
actuallywto “doythat? dafirankly “doubtythatsicwiscethemincenaion, oF 
the proposers tc do that, but we are worried about the possibility 
that is there in the vagueness of the definitions. 


Section 6 of the bill extends the definition of a theatre to 
premises used for the exhibition of nonstandard film. This, one 
thinks, might be construed in future to cover in-library 
screenings or, indeed, even classroom screenings in the 
universities. 


Section 19 of the bill requires the licensing of projectors. 
Could this be construed to mean that all equipment in an 
audio-visual library would have to be licensed by the board? 


It seems to us that these are all significant questions. If 
those powers are really implicit in the act as it stands, as we 
think they are, then in our view it is a real threat to academic 
freedom, both in teaching and in research. The remedy we would 
suggest is that an exemption be built in for educational 
institutions in general. 


I will stop there. My colleague from the Ontario 
Confederation of University Faculty Associations has a somewhat 
more specific proposal for the exemption. | 


Mr. Epstein: Indeed, I think you should find before you, 
Mr. Chairman and members of the committee, an actual draft of a 
clause that might be inserted. 


We have exactly the same concerns as Mr. Wilson has 
expressed. I have not drafted this with the intention of saying 
that this clause is perhaps perfect for achieving its intended 
objective; I am sure the people who act as your advisers in the 
drafting of it can do better. But it follows the framework 
suggested by the various aspects of the bill before you. 


I should point out that we are aware of regulation 2 under 
the existing Theatres Act, which provides an exemption for 
churches, schools, hospitals or charitable organizations. We would 
not propose that universities simply be included in that list. It 
seems to me, first, much safer that the exemption be protected by 
way of a section of the act and not by regulation, which is much 
more easily changed. Second, the simple phrasing of regulation 2 
is inadequate to deal with all the points that are implied by Bill 


The objective is to address questions of protection of 
matters that are bound to come up by way of academic freedom 
inside the institution--indeed, matters of perfectly legitimate 
research. 


Mr. Chairman: Thank you very much, gentlemen. Before I 
go to the questioners I would like to ask Mr. Crosbie if he has a 


av 


response. 


pico le FD ts 


Ma trosbies| Mrsa- Chailtmanvered would be our *intent an 
developing the regulations as opposed to the act--and I realize 
the observation was made that they prefer to see this in the 
act--that there have to be exemptions for certain classes of films 
and places. We would be happy to sit down with this association 
and work out some of these definitions. 


I might say what we have done follows in some part the 
English precedent. In effect, they have exempted educational films 
in certain circumstances. Their approach is rather. interesting 
because they then identify certain types of material. Even though 
an educational film may have a general exemption, if it gets into 
areas of certain types of very explicit sex, or that type of 
thing, the English film board reserves the right to call it in. 


How we work this out in the specifics of regulations is 
something we would like to discuss with the association and we 
would be quite happy to meet with it. 


Mr. Epstein: We would ask that serious consideration be 
given to the possibility of including it in the act itself by way 
of a section. Unless there is an extreme rush, I think a clause 
could be constructed that would suit all the purposes. if it is 
necessary for regulation. 


Hon. Mr. Elgie: There are a number of exemptions and it | 
would be impossible to include each and every one in the act. You 
would have to amend it at certain times, if you chose to do so. 
However, as you say, regulations can be amended on a regular basis. 


I would suggest the fact that the board now has to file an 
annual report, which the Legislature can refer to a committee, 
gives us a lot of opportunity to review what has happened in the 
previous year and register any complaints people have. 


Mr. Epstein: Of course, the problem is’ it is mucheasier 
Pordedlwwith it now than it will be later. 


Mr. Elston: That theory is always interesting; but, as 
you know, work load does not always accommodate the thorough 
review you just indicated. 


Hon. Mr. Elgie: We can make the time if we want to. 


Mr. Crosbie: Mr. Chairman, I would like to suggest that 
if we had been dealing with this problem three years ago, we might 
have had an entirely different concept of how we should handle 
videocassettes. It is a rapidly developing area of technology. 


There is merit in keeping some flexibility in the process of 
determining how it will be regulated. That is one advantage of the 
regulations and, as the minister says, it is coupled with an amp Le 
opportunity on an annual basis to review, or for that matter raise 
a question in the House any time somebody feels we are out of line. 
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Mr. Epstein: Are we to take it there is agreement with 
the principle of protecting the university as a place of research, 
scholarship and academic freedom, and that the question is simply 


how we are to guarantee that? Or are there people on the committee 
who are opposed to the notion we were presenting? 


Mz. Reed: I am opposed to the bill. 


Mr. Chairman: Are you ready to go public? Basically that 
could come up next week in the House. I would Like to move on to 
Mr. Elston, who had a few questions. Mr. Williams and Mr. Allen 
had some. We will go on until the bell rings. 


Mr. Elston: I was sort of becoming provoked again about 
the flexibility of the public, as opposed to the private, review 
of the standards. Of course, we are getting into the question we 
dealt with briefly yesterday concerning Mr. Williams's 
interjection. However, I really do think what Mr. Crosbie just 
said--that is, the regulations can more easily be amended by 
people inside the ministry--does not augur well for the role of 
the Legislative Assembly in putting together some kind of act that 
addresses the issue of community standards. I want to bring that 
point up again. 


My question is with respect to the actual section that has 
been suggested. I suggest it should be broadened. I know the 
universities are a very important part of our education system, 
but there are others. Colleges, for instance, as well: the 
film-making courses they provide or whatever, literature, that 
type of thing, all have to be dealt with. I would urge special 
consideration to the education exemptions. 


As well, Dr. Sommers spoke of the concerns he had. I know 
Mr. Crosbie assured him about the situation in which there is a 
doctor-patient relationship. There are others in which a 
professional is involved in an education seminar, for instance, or 
a presentation of material he believes will assist in instructing 
a broader audience than his patients. At that time we discussed 
the possible need for an educational classification of material 
which then would be acceptable-for distribution. I urge you again 
to consider that. 


The other comment I have is with respect to a call I 
received yesterday from Liz Avison, who is writing a paper for the 
Ontario Film Association Inc. She outlines some of the same 
concerns as the faculty association has. 


Mr. Wilson: She is one of our members. 


Mr. Elston: Yes, I presumed that, and she works at the 
library. She expresses again a concern that the educational 
aspects and the dissemination of material through libraries, 
particularly in educational institutions, be considered for 
special attention. 


Those are my comments on this point. I realize we are 
running out of time. 


So? 


Mr. Crosbie: Could I make one quick comment on that? I 
would be less concerned about this if I were not aware of certain 
experiences we have had with university-cosponsored film 
festivals. Where do you put those in your category of events? Does 
the fact that a university sponsors a film festival automatically 
attach to that festival complete exemption from the rules of 
censorship and classification? 


Mr. Elston: That: may have to go unanswered. There is 
another question, which is: Does a professor of medicine, when he 
is showing one of the videos on dissection, get some indirect gain 
in a larger sense from using that film because he earns his salary 
by his teaching? 


There are a number of questions you have to ask as to 
whether it is an education process or one of entertainment. That 
was a question I raised with Dr. Sommers yesterday: Is there a 
line he could draw? Those questions are probably going to have to 
be addressed and it is a good reason why the public's 
representatives, the members of parliament, for instance, should 
have a lot of input with respect to your regulations or whatever. 


Tiviselsemy slast point, Jit. Chairman. [he other concern 1 
have with regulations is, even though there are notices of changes 
printed in the Ontario Gazette, the Ontario Gazette is not the 
most widely read of Ontario's literature. 


HOnteit . eeleiesoDonyousnotyreadric? 


Mr. Elston: I do; I review it every week. The problem is 
not everybody does. 


Hon. Mr. Elgie: Leave those medical students alone the 
first day; they have enough trouble handling that cadaver. You do 
not show movies the first day. I could not handle my stomach the 

first day, let alone look at a movie. So do not worry about the 
Stirst day. 


Mr. Elston: He is still having problems handling his 
ministry but that is- another question. 


Hon. Mr. Elgie: You do not really mean that; otherwise, 
you and I would have a problem. 


Mr. Elston: The concern I do have is that the 
regulations being developed and amended outside the public forum 
can be changed without adequate notice in the public forum as 
well. That is a concern I want to express to the minister. We have 
left a number of items up in the air to be dealt with by those 
regulations and they are very important with respect to the 
operation of this act. 


Mr. Williams: Taking the example given by the deputy 
minister a step further, my understanding is Ela tea POE LOL 
universities have movie nights on campus once or twice a week. 
Could it be projected to the point that the university grounds 
would be considered sacred and free from-- 
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Mr. Epstein: To answer the question put by Mr. Crosbie 
before, I prefer yes, but if he and the committee prefer no, put 


in a subsection 2 that exempts wholly commercial activities 
carried on by or on the university premises. It is very easy to 
draft. I would be very happy to do it for you. 


Hon. Mr. Elegle:. lt. asaapeenecousy OLter,. 


Mr. Wilson: The basic distinction is clear enough, 
whether or not it is for educational purposes or whether or not it 
is for commercial purposes. The borderline cases are clear and we 
would all have difficulty talking about some of them. 


However, there is a basic distinction between the students' 
administrative council of the University of Toronto organizing a 
movie night at which it hopes to make a little profit and the 
anatomy department or the audio-visual library providing such 
films for ‘educational purposes. As a member of the faculty 
association, I have no trouble today saying the commercial aspect 
is one thing but the educational aspect is quite different. That 
is what we are concerned about, the educational aspect, teaching 
and research. 


I would like to respond to the point about regulations. In 
our view, it is important the exemption of universities be 
difficult to change. That is why we would much prefer it to be 
built into the act, rather than be built into the regulations. 


9:40 p.m. 


Mr. Allen: Thank you very much for the precision of your 
observations you have made before us about various aspects of the 
bill. They are helpful and the case you make is very compelling as 
far as the universities are concerned. 


I do note one line in your brief and it gives me some 
trouble. It is simply the one setting aside the larger question of 
censorship. 


I ask both of- you whether you have any observations to make 
on the larger question of censorship as it pertains to the 
Theatres Act? 


Mr. Wilson: Certainly the CAUT, the Canadian Association 
of University Teachers, has a long-standing dislike of almost all 
forms of censorship and, in particular, the extension of 
censorship into the university context. At the association, there 
is no specific position on videotapes, for example, and no 
specific concern with respect to this act. 


We have not discussed it at the CAUT board but we have made 
a number of representations to the federal government concerning 
bills to amend the definition of obscenity. It has always had as 
its position that there be exemption for scientific research, for 
literature and for the theatre arts, and these exemptions, in our 
view, should be as broad as possible. 
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Mr. Epstein: It seems clear that an organization which, 
in Ontario, represents more than 10,000 university faculty and 
which nationally has 26,000 faculty would include members with a 
large diversity of views. It is obvious the briefs did not include 
wholesale condemnations of the bill because there is no official 
policy which addresses that. If there were, it would have been put 
POrward.yput- there is not. 


Mr. Allen: I understand that and I understand the frame 
of reference within which you have to work as an organization. 


My next question is perhaps tempting you too much beyond 
that ground but I want to ask it anyway, because it gave me some 
trouble when we were listening to the presentation of the Canadian 
Filmmakers' Distribution Centre. An official of the government was 
able to tell those making presentations what showings had been 
made of a particular film or films in particular settings. 


I must say, it took my breath away and it raised some 
question as to whether we are backing ourselves into a very 
questionable policing situation with regard to expression of all 
kinds in this medium. Does that trouble you? 


Mr. Epstein: In the umiversities, we are bound to admire 
thorough preparation. On the other hand, I think we would not wish 
to see the activities of individual faculty members or 
researchers, be they graduate students or other scholars in the 
universities, known to that extent through official channels by 
the bureaucracy. You are quite correct. 


Mr. Allen: Would you prefer a structure in which, while 
there was review and classification and proposals with respect to 
excisions, amendments and so on of materials that, none the less, 
the agency in question was not making a final judgement or 
precluding showing but would permit you the freedom to show and 
exhibit and take your chances, you hope, with some amended 
obscenity provisions in the Criminal Code? 


Meme opScein.) Les. 


Mr. Reed: I want to make the point that the debate with 
this presentation underlines the view I have taken. We are getting 
into a request for an exemption, which will state it is all right 
Bomceemiteal the ninivensity but itis not all right to see it at 
home. In other words, we are setting up some elitism here, which 
underlines--and I think my friend here said it probably as well as 
anyone--that we are really driving into the mud puddle very 
quickly. 


I am paraphrasing what he said, but the fact is that 
certainly these people need the freedom to express, but the 
contention has to be that, just because it is a university, why 
should it be Limited? Why should it rest there? 


This debate, I am sure, happened the first time in the 
western world with the establishment of the Gutenberg printing 
press, and now we have gone on with each new technology and cried 
wolf. The whole thing is ludicrous to me. 
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Mr. Chairman: The debate will continue next week, I am 
afcaid. We thank you for coming and we are sorry we could not give 
you a little more time. The meeting is adjourned until tomorrow 
aftex routine proceedings. 


The committee adjourned at 5:46 p.m. 
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THEATRES AMENDMENT ACT 
(concluded) 


Resuming the adjourned consideration of Bill 82, An Act to 
amend the Theatres Act. 


Mr. Chairman: We are resuming Bill 82 and we are a 


little late instarting.s We were waiting for the first witness, 
Alderman Ben Nobleman, but Mr. Nobleman has not arrived yet. 


We have a second group, Feminists Against Censorship, with 
Ms. Varda Burftyn and Ms. Susane Ditta. Ladies, would you please 
come to the front here at the table. Please introduce yourselves 
for the record, and state your positions. 


FEMINISTS AGAINST CENSORSHIP 


Ms. MacDowall: Varda Burftyn is unable to make it today; 
so Feminists Against Censorship have agreed to allow me to join 
them. Previous witnesses did not have an opportunity on Monday to 
deal with any questions, as we were running late. 


Ms. Ditta: My name is Susan Ditta. I am an arts manager. 
I have worked for a number of arts organizations in Ontario, 
including the Canadian Images Film Festival and Artspace, a 
gallery in Peterborough. 


I am a founding member of a new group that has been formed, 
called Feminists Against Censorship. It is a national group, 
composed of women who have come together to fight and work around 
the censorship issue. These women include many of Canada's most 
outstanding feminists--I am sure you will recognize their names; 
Lyn King, June Callwood and Myrna Kostash--and a number of other 
well-known people who have spoken often on women's issues. 


They all have distinguished careers in the fields of law, 
journalism, broadcasting, film production and arts management. 
Perhaps even more important, many of them are women who have 

ioneered women's shelters and services for young women and who 
ave distinguished careers in the trade union movement as well. 


We have come here today to talk to you primarily because we 
feel there is a serious misconception in Ontario and perhaps all 
across Canada. We believe it is a misconception that there exists 
a consensus among women and among feminists that censorship is the 
way to fight pornography and violence against women. 


This is simply not the case. There is no such consensus. In 
tact, paxticularly,in,.the past few months, we have seen more and 
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more women become vocal about censorship, having had time to 
review what is a very complex issue. They are saying no to 
censorship as a way of fighting pornography. 


I should emphasize that some of these women were pioneers in 
writing against pornography, against sexism in the media and 
against ail kinds of abuse of women. These are women who started 
the women's movement in Canada. 


Why are they saying no to censorship? They think) 1t is a 
dangerous and ineffective strategy. There is something that gets 
to me quite a bit when I engage in public discussion of these 
issues. 


The arguments these women are making against censorship go 
far beyond the arguments of civil libertarians. They are not just 
talking about protecting freedom of speech. They feel censorship 
will inhibit’ their work as “feminists, "will hold’ down the feminist 
cause and will hinder the battle against pornography and violence 
against women. 


When our group came to review Bill 82, we felt very strongly 
that it would have a very bad effect on our efferts to fight 
pornography. Reviewing the legislation, we were unable to 
determine how it would advance our cause as women. 


We know that violent, sexist images pervade all the media. 
Everywhere we look they are in pornography, in commercials and in 
advertising in all kinds of magazines. Often in the more 
commercial media they have an innocent masquerade; because they 
are not in Penthouse, the same images seem very innocent. 


It is a battle we fight every day. One of the most effective 
ways we can fight this battle against sexist, violent imagery is 
to present alternative images. We believe we must have our view of 
women--a positive view of women, a creative view of the 
world--before the public to see. We have to produce these 
alternative images and distribute them. We feel censorship 
legislation runs’ contrary to’our -ebforts™toedosechisn 


Unfortunately, Bill 82 seems to strengthen that legislation. 
In fact, although it may not intend to do this, it seems to target 
those very people; by that I mean feminist artists and feminist 
producers of films and videotapes who are struggling to present 
the alternative. 


Bill} 82, we feels vin effect®ereates latretinedsattacktoustne 
efforts of those people who are trying to deal with the issue of 
violence against women and with the issue of pornography. You will 
ask me how it does that, and to answer that question I have to try 
to paint for you a picture of the individual woman working as an 
artist; “a film prodticer, “an*educator, -anvexnipitor or ta 
dustrTpuLor® 


These people do not have very much money. They do not have a 
lot of lawyers. They have very little capital?) Most artists, and 
particularly women artists, live below the poverty line. All the 
work they do is done on a shoestring budget with a minimum of 
labour. They have very few resources at their disposal. 
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When they are genuinely trying to do their work to advance 
the cause of women and they come up against legislation like Bill 
82, they come up against something that is going to slow down 
their work and hold back their resources and in many cases can 
just make them give up on their work altogether. 


I know the bill is not intended to do that, I know the work 
Of theltheatres branch’ is»not»intended. to do, that; but in many 
cases that is what happens. 


When the bill taiks about distributors, I think many people 
have the sense of a company or a government agency that is 
distributing the film. Many women working in this field are 
neither a company nor a government agency; they are one person 
circulating her own tapes or films, or the films or tapes are 
being circulated by a nonprofit organization on her behalf, for 
example, by the Canadian Filmmakers' Distribution Centre. 


These are people who are working 80 hours a week, many of 
them for less than minimum wage, to do things that they think are 
important,. things that contribute to the development of their 
community and of their society. 


When they come face to face with things like licensing, 
permits and all of that;kind of thing, it becomes a nightmare for 
Ehems. Again > itias not intended to be that way, > but for aismalid, 
nonprofit person with very little money and very little staff who 
is trying to deal with these regulations, that is the reality. It 
-becomes impossible for her to do it. 


These women are like many small businessmen who are trying 
to do the most effective and efficient job they can and are 
EUnning Upvyagabustcajlottof red stape, aproblemsrandscosts; It: is 
not intended to be that way, but when you add up telephone calls, 
couriers, bus services and typists to get all the material 
together and come to terms with the requirements, it becomes very 
difficult, if not impossible, to keep going. 


There has also been the problem that in neither the existing 
legislation nor the proposed legislation are any standards 
outlined tor censorship decisions, for what can be censored in the 
law. This is a problem that everyone is familiar with and 
something that was dealt with in the courts recently. 


NuewenOestanaunrastane outlined in the baw. Lt.is well 
documented that many women have run up against the problem of 
their films--feminist films, anti-porn films--being suppressed by 
censorship legislation. Nobody intends this to be the case, but 
this is how these kinds of laws work. 


We have films like A Message From Our Sponsor, Not a Love 
Story and) Born in) Flames all running: into problems. These are all 
films produced by women who do not have a lot of financial 
resources to keep up the fight to get their material before the 
™ public. That is what we have to realize: they are fighting to get 
| the alternative image before the public. 


The irony is that the commercial film producers have all 
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kinds of resources to keep up that fight, to get the permits in, 
to get the licences in, to get lawyers. They make a few snips in 
their films and take out just what is required, but the basic 
sexist message of their films remains. 


You get films like Dressed to Kill and Quest for Fire. In 
Quest for Fire a young girl is repeatedly raped, or it is implied 
in that filmethat: she oi shraped ,Cand@thatvthiseissfineytitewasepart 
of society back then and away we all go. Those films technically 
can get through the board. Their message is there, though. 


What happens is that the alternative producers cannot keep 
up the battle to get all this material through and pzocessed in a 
way that is acceptable. Their material does not get shown. The 
alternative image is not presented. 


12 noon 


One of the other problems that concerns Feminists Against 
Censorship is the fact that the public dollars spent on censorship 
legislation seem to be such a waste. If those dollars were spent 
on programs for women instead of on paper, offices and more 
administrators, we feel something might start to happen regarding 
violence against women in society. 


When we think about Bill 82, we have to make it very clear 
that we are not filling a void. There is censorship legislation in 
Ontario. That legislation, and the way the law works, can be 
applied to stop people from exhibiting pornography. We feel, 
however, Bill 82 will create a legislative burden that will crush 
those people who are trying to help. Tewill> an-vetiect,* ripple 
over those people who are trying to hurt and who create the 
problem ims the afarst2 places 


As feminists, we have committed our lives to making the 
world a better place for women. It is something we do every day in 
our work, private lives and recreational activity. We feel Bill 82 
lis’ @ step backwand «mo tj forward. inisthateertort: 

Il will be pleased to answer any specific questions you have 
about why we think the legislation hinders artists and feminist 
producers from doing the work they need to do to present an 
alternative image, or any other questions you have. I do not know 
whether Cyndra would like to comment. 


Ms. MacDowall: The points I wanted to bring up were in 
recognition of the expansion of the powers of the Ontario Film 
Review Board, as it is soon to be named. 





Has there been any report made to this committee, or to the 
Legislature, on the volume of film and videotapes in this province 
and the expansion of the bureaucracy that would be needed to cope 
with that? 


By a conservative estimate, there are somewhere in excess of 
20,000 noncommercial films circulating in this province. Those are 
titles of films. There can be well up to 50,000 noncommercial 


films titles. We estimate equally that there will be that many 
videotapes. 
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You are looking at something like 100,000 titles. Each of 
those films and tapes would have to be reviewed to accommodate the 
requirements of Bill 82: That is one aspect; that is just the 
films and tapes. The licensing of all the equipment will also 
require enormous bureaucratic expansion. 


We -leelsthat gunder =Bikhl .82,,.the cost to simply administer 
thie rbibibsequitablyiwill besextraordinary..\1 edownot :beLieve the 


government is prepared for those costs to ensure that Bill 82 is 
fulfilled. 


I seriously question the speed of the attempt to bring this 
bill into place, given that the government will be in a position 
of being required by every video dealer in this province to have 
given some sort of approval to up to 50,000 videotapes within two 
or three weeks, if this bill goes through. 


Mr. Chairman: Thank you very much, ladies. Before we go 
to the questioner--and it will be Mr. Spensieri--there is a 
question on bureaucratic expansion. Mr. Crosbie, can you help them 
out fa ibibthbetbit? 


Mrpecrospie os1 «think lecan. Mr. (Chairman: 


I would like to start with the last observation first. The 
passage of this legislation does not require that 50,000 videos be 
approved in a three-week period. Obviously, as in any other 
legislation where administrative practices have to be put in 
place, there is the capacity to bring the legislation into place 
in a timed fashion so that the administrative difficulties can be 
dealt with in a timely way. 


I would point out that the United Kingdom brought in 
legislation of this type last year. They were faced with exactly 
the same problem. 


There are ways and means of dealing with it. We have talked 
to other people who have been before the committee and who are 
worried about the many thousands of titles of educational films. 
The UK dealt with that by exempting educational films. There are 
methods of dealing with various categories which are not intended 
to be swept into the net. 


We talk about the bureaucratic process interfering with the 
films mentioned. Not a Love Story was handled in exactly the way 
the National Film Board--which produced it and presumably financed 
it--asked it to be deal*# with. They had a marketing plan for that 
film which required the very practice followed in Ontario. I do 
not know why people keep citing that film as one where the 


_bureaucratic process has interfered. 





The Women in Flames, as I understand, has been shown the way 
it was produced, and it has not been interfered with. A Message 
From Our Sponsors, as was noted the other day, is a film that has 
run into difficulty across the country because of the explicit 


mnature of the material shown. 


In short, I realize it is a large problem. Nobody is going 
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to minimize the fact there is a lot of work to be done, but I do 
not think the size of the problem is a justification for not 
addressing it. If that were a criterion, we would walk away from a 
lot of problems we are faced with. 


Mr. Spensieri: 1 am concerned about a thesis you seem-to 
beWadvaric ing Per’ 1 "can put “Te srairiy -eitr irs sthat trp we #eaneuan 
objective act--let us say an act of rape, which in itself has been 
considered by the present arrangement to be unacceptabie in some 
situations--it is supposed to be dealt with in one way in a 
feminist film. If the same objective act is in an ethnic film, 1t 
must be dealt with in another way, and if the same is act done in 
a lesbian--for want of a better word--film, it is supposed to be 
dealt with in another way. 


I am uncomfortable and I would like you to explain further 
how you would justify different treatment of the same act by 
different parties. I can see, for instance, certain purely 
cultural contexts where an act might be not as objectionable in a 
street scene in Naples as it might be in a street scene in North 
Bay, but I cannot see where you are advancing that theory. Could 
YOURZerO in on *thats 


Ms. Ditta: Perhaps I did not make myself clear. I agree 
with you 100 per cent. What I object to is the attempt to make 
those kind of distinctions. What happens is, as I said, in a film 
like Quest for Fire it becomes okay to have that kind of scene in 
it. In a film that might deal, for example, with incest--which 
objectively we all disapprove of--such as Rien Qu'un Jeu, the film 
Just a Game, because it deals very explicitly with that issue, it 
is not acceptable to have it in the film. I agree with you 
entirely. 


I do not feel it is possible to make those kinds of 
distinctions. When legislation such as Bill 82 attempts to do 
that, without putting any standards in place that would at least 
let us have a public debate and a parliamentary argument about the 
questions you have raised, what happens--and what has repeatedly 
happened--is that films which place it in a more acceptable 
context get through, and films which in many cases try to deal 
with the reality and put it in a different context do not get 
Pnrouen, 


Mr. Spensieri: Just as a follow-up, do you feel the 
present review board would not have a component, to your 
knowledge, that would react favourably, for instance, to a 
feminist produced film, such as the one you advised us of? Is it a 
question of the composition of the board members or is it a 
question of the acceptability of the concept? 


Ms. Ditta: My personal view™is °L do not ®approve “of “prior 
restraint in any form. That is my personal opinion. 


12:10 peme 


Ms. MacDowall: Could I follow up this question about the 


idea of context? You are talking about context there. It “seems 
interesting that Mr. Crosbie would suggest we would seek to exempt 
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an educational context, because obviously we are looking at 
contextual approaches to this problem. 


Mr. Spensieri: In fairness, I think the statement was 
that the type of audience would be uninvited. Contained audiences 
that would review, for instance, medical tupes for pathology 
purposes or Creatment are one thing. However, if there is a 
general audience, albeit a feminist one, then you are into the 


public*realm’ =bsthink *thabeis ithesonly distinction Mr. Crosbie was 
drawing. 


bier. GLosbieoe ft =iecouldj7Mrc. “Chairman, ‘the point. was 
made to us yesterday by the university officials that they use 
film to show dissection techniques or as part of anatomy training. 
TPCNIinketewissoue thing  tovhaveva film for that purposes it is 


another to have a snuff film showing the same body being cut up 
with gratuitous violence. 


I also pointed out that in the United Kingdom's rules on 
educational films, it is recognized there are literally thousands 
of films which do not contravene any of the standards that result 
in censorship. In effect, they say in their legislation, "Any 
educational film is exempt unless it deals with explicit sex," 


etc., in which case even in England the educational films are 
subject to review. 


As I understand from one of the persons making a 
presentation here from one of the organizations you mentioned--I 
forget the name of it but it is involved with video and film 
distribution--the majority of their films contain innocent subject 
matter, to use my own language, which would not offend anyone. 
There are ways and means of limiting the amount of film with which 
we must necessarily immediately deal. 


Ms. MacDowall: That is indeed an element of concern, 
because what you are getting to is that sex education now becomes 
extraordinarily subject to restrictions. Socially, sex education 
gets into this whole other area that is horrible. We feel the only 
way to deal with sexism and misogyny in this society is by having 
more sex education. 


Men Gees bien fan nok objecting toait ataalis All imam 
suggesting to you is that if you left the loophole you wanted and 
I was producer of pornographic films, I would simply put them in 
some sort of flimsy context and say: "I am going to put out a film 
about the hazards of rape," and then have the most vicious sorts 
set in a very educational context, of course. You have to consider 
that aspect of the regulatory problem. 


I am not minimizing the problem of trying to deal with the 
legitimate need for films on important public issues. We have to 
recognize there are ways and means of using that exemption for 
private gain or improper purposes. 


Mr. Chairman: Excuse me, I must allow Mr. Allen to have 
a question or two. We have approximately five or six minutes, sir. 


Mr. Allen: I suppose my brief comment is that it would 
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be awfully easy to arrange those exemptions on a kind of 
institutional basis. You could set up something that engages in 
iegitimate education and, therefore, exemptions would be allowed, 
or you could classify a certain film produced by this agency 
because it is a satisfactory deliverer of those kinds of 
productions. 


It is really the same question Dr. Sommers asked yesterday 
as to whether there is not a legitimate and proper role for 
self-education and, therefore, such materials should be widely 
available outside the formal agencies that are deemed okay. 


Obviously our problem is not with the majority of videotapes 
and films that are innocent, so to speak. What that means, I am 
never quite sure in these discussions. Or on the other side, what 
guilt presumes? It is that area, where there are films whose 
context provides difficulties of judgement, that is precisely the 
area of difficulty. 


I want to ask you two questions that I do not think you 
addressed. First, do you have a problem, for example, with the 
Criminal Code provisions on the matter, either as they stand or as 
the amendments have been proposed, with respect to that as a kind 
of overarching public surveillance mechanism and control for the 
more extreme varieties of videotape and film? 


Second, do you see any role for a properly constructed film 
review process by which distributors who have problems in knowing 
whether they are skirting close to the law or against the law, or 
whether they are going to be charged or not charged, can at least 
have an opportunity to have films viewed and receive some advice 
on whether, in part or in their entirety, they are simply too 
offensive and objectionable for circulation, without having the 
tight injithateprocesse tos prohiditsorstosinsisesthathahevepe curt 
and to allow a distributor or individual dealer to take his 
chances on the open market, so to speak? 


Ms. Ditta: It seems to me there is legislation in place 
and what we are talking about at this point is additional 
legislation. 


Mr. Allen: You are not concerned about what is in place. 


Ms. Ditta: It seems to me that what is in place is 
stringent enough as it is and I can see no benefit. Perhaps I am 
making a wild assumption, but I assume that the purpose of the 
legislation is to stop pornography and, by some extrapolation of 
that, to stop violence against women. 


If that is the purpose of the legislation, I believe there 
is sufficient legislation in place to do that when it comes to 
film and videos. Ivdojnote understands howsBill) 82) will doy anyamores 
In fact, all I can see is that Bill 82 will hinder the people who 
are trying to fight the good fight. 


I would take issue about what was said about Not a Love 


Story, A Message From Our Sponsor and Born in Flames, that there 
is no interference whatsoever. In fact, many people in the arts, 


9 


film and educational communities had to fight for a long time and 
spend a lot of money to make it possible for what I believe very 
strongly are educational films to be seen, and to be seen by a 
certain public. We are not talking about putting them on Yonge 
Street in a porn studio; we are talking about showing them at film 
festivals, art galle-ies, museums and community centres. That is 
what we are talking about. 


I would agree with you that it is quite valuable for people 
to be able to have others review their films and give suggestions 
about what is problematic and what is not problematic. I am quite 
in favour of a classification system that would guide parents and 
the eee in general concerning the content of the film, the 
2evel Orgni Imeandy that; kindrot thing..1, think all of that would be 
very helpful, but that is a very different ball game from what is 
being proposed in Billi 82. 


It is so difficult sometimes to get across to people our 
day-to-day experience in dealing with this legislation; what it 
means for those of us who exhibit, produce and distribute film and 
videotape on a day-to-day basis to deal with this legislation. It 
mo aireasmproblem.tortableot vus),.and it has been for the last 
three years. 


We are people who are not interested in purveying 
pornography; that is the irony. Those people seem to slip by all 
of this without a great deal of trouble. Cuts are demanded in 
their films. It is true, as the gentleman here was saying, that 
they can put their film in a different context, put a rape scene 
inpa edifferent "context, ,orsthey can /cututhat fone little explicit 
image out so that the film goes through, but the message of the 
film is still there. 


What I am trying to argue is that the small, independent 
producer, very often a private, individual woman, cannot fight 
Enae bicshtssatersyuco.tining,).No onegsets~it<out sto }besthab way., 
but that is what happens; that is our day-to-day reality. For 
those of us who work in art galleries, festivals and women's films 
trying to deal with.all of this it has become an incredible 
problem financially, emotionally and from the point of view of 
labour, time and energy. 


i220 epem- 


What I fear is that people.are going to curtail their film 
and video programming. You do not have to go through this in 
dance, in theatre, when you have a poetry reading or someone comes 
in to give a lecture, but you do when you want to show film and 
video. You do if you want to produce film and video. 


What is going to happen is that, again, the people fighting 
the good fight are going to be pushed right under the carpet. 


Mr.«Chairman:.With that; Ms. .Ditta, thanksyou very much: 
Our half hour has gone by rather quickly. Mr. Nobleman has 
arrived. We want to thank you both for appearing before the 
committee. We have the message of those small producers. Thank you. 
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Next, we have Alderman Ben Nobleman of North York--the city 
of York. (Myvepologies.o Theme reatmc ity fom Yorie ce rtva iniivAa ia. 
Nobleman, please proceed with your presentation. 


ALDERMAN BEN NOBLEMAN, CITY OF YORK 





Alderman Nobleman: Mr. Chairman, tnank you for hearing 
me this morning. I have been an alderman in the city of York for 
the past 18 years. We have a motion that I will read shortly, and 
ly think you ‘all*have a®copy ‘of that . 


I also want to say that I am a past president of the Toronto 
branch of the Association of Canadian Television and Radio 
Artists. As the parent of a 16-year-old son, I am very concerned 
about the increase in pornography throughout Canada. I wish to 
Support and commend the government legislation in Bill 82. I want 
to highly commend Dr. Elgie for his excellent statement on May 28, 
1984, from which I will briefly quote: 


"Let there be no doubt among the members of this House that 
the purveyors of porn would be delighted to see us turn our backs 
on the) question of basic ‘and décent’ community standards... The 
issue is not one of the film and video pornographer's right to 
exploit the market by producing and selling anything he likes, but 
rather the right of a community to protect itself from the effects 
of his work... 


I belteve wa “recent Ga Wiitip "poll *indicatedsthat tm: larce re 
majority of people in this province, as well as throughout Canada, 
want strong legislation against violence in the media. In my 
Opinion, there is too much violence and sex on television and in 
the movies. Our teenagers regularly watch a lot of garbage coming 
from Hollywood, where the producers are only interested in a fast 
buck. In the recent case of an 18-year-old boy who murdered a 
policeman, it was found that he had watched a violent movie and 
that this may have affected his decision to murder a policeman. 


I will read the motion that was passed by a vote of eight to 
Cwo ni itheg city -orerork Onegctrobers >. 


"Whereas there is a proliferation of violence portrayed on 
television, in films and in the print media; and whereas the 
general public and particularly young people can be influenced by 
exposure to such violence in the media; and whereas there appears 
to be a relationship between some acts of public violence and 
portrayals of criminal and violent acts and the media; therefore 
bee 1t+ resolved (that themcit yeoteiOrkecoune 1eUurper 


“(a) that the film and television industries, recognizing 
their influence on viewers, become more responsible in the 


production of films and programs containing degrading violence or 
Sex; 


"(b) that the federal government be requested to amend that 
section of the television broadcasting regulations of the 
Broadcasting Act dealing with broadcasting in general to provide 
that ‘no station or network operator shall broadcast any program 
with an undue amount of violence (or sex) or untastefully 





LE 
presented violence (or sex).'" 


I believe that the Canadian Radio-television and 
Telecommunications Commission did make a statement recently that 
it was going to strengthen the law. To go on with the motion: 


(ec) nthat ethe tOnterioscensorubeardscensureithat all Eidms for 
public viewing are clearly labelled to warn viewers of the violent 
content; and 


"(d) that the Ontario censor board ensure that excessive 
violence (and sexually explicit scenes) is removed from films; 


"and further that we request the Federation of Canadian 
Municipalities, the Association of Municipalities of Ontario and 
all municipalities in Ontario with a population of over 50,000 to 
endorse this motion." 


This motion passed eight to two. It would have been nine to 
two, but Controller Brown was out of town. So far, we have heard 
from four municipalities that have endorsed this motion: the city 
of Kitchener, the region of Peel, the city of Brampton and the 
borough of East York. Other municipalities have indicated they are 
studying it and I imagine there will be other endorsements. 


I feel that we, as publicly elected officials in all forms 
of government, have to take strong action against the 
permissiveness in our society. The slaughter of eight policemen in 
recent months has caused an outcry for. the return of capital 
punishment. I feel it behooves the TV industry and the movie 
industry, especially in Hollywood, to clean up their acts. 


In the old movies seen on CBC there are tremendous musicals 
such as those with Fred Astaire and Ginger Rogers. One can see 
some good movies there; there might be some violence but not the 
kind of violence you see now. I saw a movie recently starring the 
late Humphrey Bogart as a crusading newspaper editor and Ethel 
Barrymore as the publisher. I forget the name of it but it was 
about 30 years old.-That was an excellent movie. 


They now are showing all kinds of old movies starring people 
like Edward G. Robinson and Jimmy Cagney. Why can Hollywood not 
make these kinds of movies instead of the garbage that portrays 
murder, violence and sex? Surely there is money to be made from 
good movies, not bad movies. 


I am concerned as a parent, and we should all be concerned 
aS parents, about what effect this is having on teenagers. There 
have been all kinds of surveys about this recently. One showed 
that in Texas, a 10-year-old hanged a teenager after seeing a 
movie. All kinds of violent acts by teenagers have resulted from 
them seeing violence on the screen. 


I commend this government for its strong action, because it 
is listening to the grass roots of Ontario, and I am here to 
represent the grass roots at the municipal level. That, in a 
nutshell; eis ¢whaterLyhave, tovsay.. 


ily 


Mr. Chairman: Thank you, Alderman Nobleman. We are sorry 
that you could not be with us a little earlier and that we had to 
lose a little time with you. We would like to spend more time, but 
Mr. Williams has a few questions for you. 


Mc. williams: I want to commend Alderman Nobleman for 
his initiatives in coming before the committee and giving us 
Support from the municipal level. 





I have one question of clarification, perhaps two. It is 
with regard to point (c) in your presentation: "That the Ontario 
Censor Board ensure that all films for public viewing are clearly 
labelled to warn viewers of the violent content." Do you mean over 
and above the basic classification process that we now apply to 
films and will be applying to videos? 


Alderman Nobleman: Our research department helped me 
with this and this is what they came up with. I know the board is 
doing its best, but I feel the regulations could be strengthened. 
A movie may be passed which has some violent content but the 
majority of the film is passable. It could be so designated, just 
as on a package of cigarettes now they tell you they are harmful. 
Our research department felt this was a point that should be made. 


Mr. Williams: I believe our deputy commented the other 
day on the possibility that there could be very brief descriptive 
material affixed to films along with the label. I think that was 
the point you were making the other day, deputy. That might give 
people a little clearer understanding in a very specific way as to 
how the classification process was arrived at. 


Mr. Chairman: Could we get a clarification on that? 


Mr. Crosbie: Yes, Mr. Chairman. The labelling we are 
proposing would not of itself indicate other than the category. 
The observation I was making was that the theatres branch, when it 
categorizes films, does provide comments about excessive violence, 
excessive nudity or whatever they think is the subject matter that 
would give the film the classification it has where you are 
BestcicOLnor itr 


This information is available. 1 was suggesting that it 


would be desirable to have it available in booklet form for people 
who ares: dusGripucing? cep tans. 


Mr. Williams: In the shop; not affixed to the individual 
films, but as added information in the shop. 


Mr. Crosbie: Yes; and if anybody wanted to look and see 
why it had been a restricted movie, for example, he could find out 
the subject matter and the additional comments. 


12:30 p.m. 


Alderman Nobleman: I forgot to mention that I disagree 
with Alan Borovoy, whom I know quite well, about freedom of 


speech. I believe in freedom of speech as well as the next man, 
but we have to have laws to protect people. I do not believe there 


is 


should be freedom to pollute the screens and the movie houses with 
garbage. 


There has been too much garbage around. It is up to 
Hollywood to clean up its act. I intend to write to President 
Ronald Reagan about this. I know he and his wife have made a 
strong stand against the use of drugs, and I think it is up to 
President Reagan to take a strong stand with Hollywood to clean up 
DCS oc.ct 


Mr. Williams: You interrupted my question. On point (c), 
I understand now what you are driving at. Why would you have 
limited that broader identification process just to violence and 
not included explicit sex? Do you think that would not be 
necessary? 


Alderman Nobleman: I guess it could be too. I leave it 
up to the good people in the censor board to use their experience. 


Mr. Williams: But you feel that something in addition to 
the labelling exercise would have to be implemented. Is that what 
you are saying? 


Alderman Nobleman: It would not hurt. It might help to 
warn people of what they can expect in a movie. 


Mr. Williams: I have only one other question, and maybe 
Miteis Wweteavmatrceteotdlogistics..Fromiyour point of view, in 
seeking support from other municipalities throughout the province, 
way would you limit your appeal to municipalities of.50,000 and 
arger? 


Alderman Nobleman: I wanted to send it to everybody, but 
some members of council are concerned about saving postage and all 
that. We do not have franking privileges. 


Mr. Williams: We do not have them. 


Alderman Nobieman: One member of council made that 
amendment. I would like to have sent it to everybody, even 
municipalities smaller than 50,000, to get the message across. I 
may do it myself at my own expense, frankly, I feel so strongly 
about it. 


Mr. Williams: One might conclude from this that the 
problem exists only in the urban areas. 


Alderman Nobleman: No. My motion originally was to send 
it to everybody, but one parsimonious member of council made the 
amendment to 50,000. 


Imdenecswith vou,,andthat.is.a,good,point. 1 am going to 
ask the clerk to get me a list of municipalities under 50,000. We 
should communicate with them as well. 


Certainly this will go to the next conference of the 
Association of Municipalities of Ontario in August, where I will 
be speaking. I am sure it will pass there, where it will have more 
weight. 


14 


The Federation of Canadian Municipalities meets in Regina or 
Calgary in June, and I will certainly bring it up there; so we 
will have input at the federal level through the FCM. We have 
already received a letter from John Crosbie, the Minister of 
Justice. He is going to study this motion and take it under 
advisement. 


Mr. Willianse Keépsit up, iBen: 


Mr. Chairman: Thank you for coming, Mr. Nobleman. We are 
sorry to cut you off a little earlier than usual, but thank you 
again for coming. 


Mr. MacQuarrie: I have one general question of Mr. 
Crosbie. We have heard various delegations speak of educational 
immunity or exception, and it leaves me somewhat puzzled. I just 
wonder what sort of educational value there can be in movies with 
scenes of violence, torture, sexually explicitness and all the 
rest of it. You mentioned earlier, Mr. Crosbie, that there were 
exceptions as far as educational institutions went. 


Mr.sCrosbie: Iiwasereplying toethe issuesor \howswe are 
going to deal with the literally thousands, if not tens of 
thousands, of films that are out in the marketplace, and I 
suggested in reply that you could follow the model of the British 
video recordings legislation. 


What they ‘say in’their act ’is}otA, videotworkhis  Rionethe 
purpose of this act, an exempted work if, taken as a whole, it is 
designed to provide information, education or instruction, or is 
concerned with sport, religion or music." 


Then it qualifies that by saying, "A video work is not an 
exempted work for those purposes if to any extent it depicts or 
otherwise deals with human sexual activity or acts of force or 
restraint associatedswith  suchéactivity;emuGPietion yrtorsureyeor 
other acts of gross violence, human genital organs or human 
urinary or excretory functions, or is designed to any extent to 
stimulate or encourage anything falling within certain other"-- 


Mr. MacQuarrie: That is the British model. 


Mr. Crosbie: That is the British model. One argument 
that has been raised, and we are well aware of this, is that a 
great deal of the art»video, ‘for? instance, has no material=orean 
objectionable type or nature that would result in deletions or 
censorship or maybe even having it removed from a general category. 


Mr. MacQuarrie: There seemed to be a submission by a 
number of the delegations that there should be a sort of blanket 
exemption as far as educational films are concerned. I just 
wondered, not having had the exposure to education some others may 
have had, how educational some of these films were. 


Mr. Chairman: This is very interesting, and I am sure we 
are»going tovchave anvopportunity to7discuss this! further, Sbucein 
fairness we do have another witness here. He has been very 
patient. He is’ Mr. Millard=Rothiof*thesGanadian! MotionsPicture 
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Distributors Association. Would you please come to the table and 
identify yourself and feel free to start your presentation. 


CANADIAN MOTION PICTURE DISTRIBUTORS ASSOCIATION 


Mrerkoth: jinitiablyslewouldvlike to thank oydéu sfor 
hearing us today, and particularly I would like to express my 
thanks to the secretary for his indulgence in seeing that we 


managed to get on your agenda to express a couple of very specific 
concerns we have arising from Bill 82. 


I am Millard Roth, and I am the executive director of the 
Canadian Motion Picture Distributors Association and the Home 
Video Board-Canada. John Bowerbank is the chairman of our board 
and the vice-president of CBS-Fox Video (Canada) Ltd., a major 
video studio manufacturer doing business here. 


It will probably be useful if I take a moment of your time 
to describe more specifically whom we represent. We describe our 
members as video studio manufacturers. Most of them are affiliated 
with major theatrical motion picture companies, and they account 
for approximately 80 per cent of the prerecorded videocassette 
volume generated in this country today. A great majority of the 
titles they distribute are duplications of theatrical motion 
pictures which have already been submitted and approved by the 
Ontario Board of Censors. 


I will step back for just a moment and explain to you how 
the system works. The video studio manufacturer has a licence 
agreement with a film producer and a responsibility to duplicate, 
market and distribute that particular title in a specific 
Eerritory; in this instance, Canada. ‘He will generally negotiate 
for the duplication with a duplicating lab; and I believe you did 
hear from Jerry Zaludek on Wednesday. The video studio 
manufacturet--our member--sells his cassette to a distributor who 
in turn sells the cassette to a local video retailer from whom you 
and your family rent the cassette. 


As the trade’ association representing video studio 
manufacturers, I must say we have had a long-standing and very 
positive relationship with the Ministry of Consumer and Commercial 
Relations, wichnebespriele and histdeputy:” Mrz. «Crosbie, and with 
the Ontario theatres branch, Mrs. Brown and her staff. 


When this legislation was first being considered, we had a 
number of meetings with the ministry and Mrs. Brown and came to 
understand their concern that there was no simple means for the 
consumer to identify the type of product that he or she was 
renting at a video store. As compared to the situation in 
theatres, where there is a readily identifiable film 
classification at the box office and on advertising materials, 
videocassettes contain no such guidance. 


12:40 p.m 


At that time, we indicated a degree of understanding for the 
problem and acknowledged that the most effective way to deal with 
this problem would be for the ministry or the theatres branch to 
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supply video retailers with identification labels, in accordance 
with already established theatrical classifications. 


Our understanding of what is being proposed in the 
regulations to this act is a significantly different approach. We 
underscand the Si hosing are going to place some significant 
responsibility and cost on our members and, with your indulgence, 
that is what I would like to address this morning. 


In our view, the regulations do not adequately recognize a 
number of things. The recognition is lacking not because the 
problem has not been addressed. However, we are dealing with an 
emerging industry and there has been a number of significant 
changes as the industry itself has grown in all countries of the 
world, including Canada. 


Inj this.context, tawould’ like tospoint.out, bo; yousandatostne 
committee that at the beginning of last summer the industry 
initiated its own identification system. The cassette box and the 
cassette itself are identified with rather informative 
classifications that should indicate to any consumer the general 
content and viewing restrictions of a specific title. 


These classifications include the following: first; G for 
general, all ages; second, parental guidance suggested, some 
material may not be suitable for children; third, PG-13, parents 
are strongly cautioned to give special guidance for attendance of 
children under 13, some material may be inappropriate for young 
children; fourth, R, restricted, under 17 requires accompanying 
parent, ortadult sguardian;p fifth, xX; nosone-underelJeadmitted: 


It is on this basis that we are proposing to your committee 
and to the ministry that they give serious consideration to a 
recommendation from our association that would exempt our members 
from what we think will be an expensive and confusing process if 
the regulations are implemented in accordance with our 
understanding. Cassettes would have to be relabelled with a label 
incorporating the Ontario classification and including a numbering 
system and the Ontario government crest. 


We understand a lot of this thrust has been made with the 
view that it would be helpful with regard to both the government's 
and the industry's antipiracy activities. However, it does present 
the industry with a number of other problems. 


_ We produce cassettes here in sufficient numbers to service 
the entire country, not just) Ontario. Our: member companies 
consider the volumes they produce to be confidential marketing 
information, and any prerecorded numbering system would very 
definitely interfere with the competitive process. 


In addition, the companies have already paid for the cost of 
theatrical classification, and resubmission of the identical 
product would be, in our view, an unnecessary cost. As I mentioned 
before, cassettes produced in Ontario are distributed across the 
country and identification of the Ontario government crest causes 
unnecessary political problems within these other jurisdictions. 


Es 


Based upon the discussions we have had with other provinces, 
designation of the Ontario classifications will also add a degree 
of confusion to the situation. At the same time, we emphasize that 
the industry has already taken steps to satisfy the greatest need 
of the government, which is to make certain the consumer has 
useful information available to him. 


It is our understanding that adult movies account for 
approximately 20 per cent of a retail store's inventory. Our 
members do not distribute this type of product. However, we are 
sensitive to some of the problems the retailer has and definitely 
concur that if a film has not been classified for theatrical 
Sxiipittol.s Ge. .aCiatics to submit.at.to fhe board tor 
classification serve a variety of useful purposes. 


We agree that any video titles our member companies have 
that fall into this category should be submitted for 
classification, but we must emphasize that any regulation calling 
for prenumbering or Ontario government identification should be 
eliminated for the reasons I have indicated. 


I mentioned before that video is a new and evolving 
industry. As an example, five years ago the volume done by our 
member companies was negligible. For 1984, we are expecting volume 
at wholesale in Canada will approximate $100 million. That is 
rather extraordinary growth, particularly in these economic times. 


We feel our industry has proven its responsibility over many 
years: of working with the Ontario Board of Censors and other 
censor boards-across the country. It is our intention to continue 
to do so. At the same time, we request that we be treated fairly 
and in a manner that will take into consideration some of the 
extraordinary logistical problems the industry faces. 


We thank you for your consideration. Mr. Bowerbank and I 
will be pleased to answer any questions the committee may have. 


Mr. Allen: You appear to have seen the regulations. Is 
that true? ge i 


r. Roth: No, we have not seen any regulations. We have 
had some discussions with the ministry in general terms as to how 
the system might be applied once the act comes into force. 


Mr. Allen: None the less, you seem to be a small step 
ahead of some of us on the committee with regard to what you know 
about it. 


You are very much involved in the distribution and are 
familiar with the retailing of the video, and film material we are 
talking about. Can you give us some idea of your estimate of the 
proportion of the material handled by all the agencies you are in 
touch with that could be described as kiddie porn, child 
pornography or films containing sex associated with extreme 
violence? 


Mr. Bowerbank: I am a manufacturer so I get into the 
trade frequently with distributors and dealers. From observation, 
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I would say extreme violence is less than five per cent. 


Mr. Allen: What about extreme violence associated with 
sex? 


Mr. Bowerbank: That is an under-the-counter type of 
product ;ipecpleware avare ut Vici llesale a lathinkedt Sis mich less 
than five per cent. It depends on one's idea of extreme violence. 
Some tapes are positively revolting and in my observation are kept 
strictly under the counter in the back of the shop. 


Mr. Allen: Those are the films we are usually shown in 
the out-takes. It is obviously useful to have some sense of the 
proportion of what we are dealing with and how extensive it is. 


What about child pornography? 


Mr. Bowerbank: I have not seen any examples myself. I am 
sure they exist but I have not personally seen any. 


Mr. Allen: That whole area to the extent that .it is a 
problem would not be regulated by the application of any 
regulations to you people. 


Mr. Bowerbank: These are tapes that are brought over the 
border from other countries and distributed privately. 


Mr. Allen: There are other ways of getting a handle on 
that. a 


Mr. Williams: You used the words "extreme violence" and 
gave a percentage figure. If you were to use the words "excessive 
violence," what would the percentage figure be? 


be DOD. Ms 


Mr. Bowerbank: Where do you draw the line? My 
interpretation of excessive violence is perhaps different from 
someone else's. Personally, I would classify about 10 per cent of 
the movies around as being excessively violent. I stopped one of 
my own movies from distribution last month because I felt the 
opening scene was excessively violent. Before I put it put it out 
on the marketplace, Mary Brown gets to review it. 


Mr. Allen: I would ask you, if 1 could, to perhaps be 
reflective for a moment. Do your own concerns arise principally or 
only out of the need for regulation, providing for some sort of 
rational processes as regards the handling of a business 


Operation? How much concern do you have for the issues of free 
expression and exchange of ideas, considering the fact that film 
is, after all, a crystallized idea, a visual idea of some kind? 


Do those other considerations enter into the picture for 


you, and do they become a problem for you in some respects, 
meeting the demands of the marketplace and the community? 


Mr. Roth: I can best express my understanding of the 
system by saying that our members obviously have a responsibility 
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to represent the director of a picture, who is the prime focus of 
the creative effort. Their responsibility goes so far as to make 
sure that he has the maximum opportunity available to him in that 
expression. 


At the same time, we view ourselves very much as part of the 
corporate system. We would like to believe that we do maintain a 
balance, in our practices and our relationships, between what 


might be considered excessive creative effort and the demands of 
the community. 


Mr. Allen: I would like to know if you yourselves 
believe that your purposes would be adequately served by a film 
review process which provided you with classification, with an 
opportunity to test against a panel that is representative and has 
some experience in the field, just where particular films lie with 
respect to potential prosecution under the Criminal Code or an act 
such as the Broadcasting Act. 


Such a process would, none the less, after that judgement, 
leave you free to take your chances with prosecution, rather than 
simply closing off that option by offering you no appeal beyond 
the process outlined in this act. 


Mr. Roth: From the theatrical point of view, basically 
we have worked rather well within that framework up to now. I do 
not see any reason anything that this bill is proposing within 
that context should change for us. 


We have, as I said before, a much greater concern for some 
of the specific logistical problems that we are faced with because 
of the inherent characteristics of video. I have to differentiate 
between video at the retail level and theatrical motion pictures 
in a movie house. 


Mr. Allen: You cannot imagine a case in which your 
commitment to a director, producer or artist, which lies behind 
the production, might put you in a situation where you would want 
to dispute legally the judgements of the film review board and its 
panels, and hazard your chances in COULE In a paruicular instance 


Mr. Bowerbank: I can answer that. As a manufacturer, lI 
have no objections whatsoever to the classification of any movie 
that we produce. 


Mr. Allen: Classification, sure. That is fine. What 
about the next step? 


Mr. Bowerbank: It is very difficult to say whether I 
would want to challenge in court the viability of someone's 
decision on the acceptability of a movie. I doubt that I would go 
that far, quite frankly. I am speaking only for my company, 
CBS-Fox valida (Canada) Ltd. I do not know how the others would 
React. 


Mr. Chairman: I just want to remind the committee 
members that we have five minutes left and two speakers. 
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Mr. Spensieri: Very briefly, you mentioned that the 
product already classified for theatrical purposes is usually 
manufactured in Ontario for Canada-wide distribution. Do you not 
think some kind of dual labelling, both for theatrical purposes 
and for the purposes of this act, would eventually lead to the 
kind of uniformity across the provinces that may be desirable? 


Previous speakers who have appeared before us have urged us 
to consider a universal code for review and censorship, if you 
like, across, thesyprovinces.)ilsythisenotsao0ine COnlesd to Charme 
there some practical impediment to having the provincial logo and 
labelling if we go Canada-wide? Is that a problem. 


Mr. Bowerbank: As I stated before, as manufacturers we 
have no problem with labelling; we can label anything you want. 
Our problem is with the label designating it as from Ontario. We 
have distributors across the country. We ship to basically 12, who 
have about 30 or 40 branches. It is impossible to manufacture 
labels for Ontario and to keep them within this province because 
the distributors trans-ship them. 


Mr. Spensieri: I am suggesting quite the contrary, that 
the Ontario label travel Canada-wide. 


Mr. Roth: I wish I could say that anything that has 
happened in this country in a historical sense outside the area of 
securities would support the thesis that an initiative taken in 
Ontario would result in other provinces following that lead, 
regardless of Now positive it might be, das initiated within this 
particular 4urisdiction: 


There seems to be a desire by other provinces, and I would 
include Ontario, to develop a sense of unique authorship when it 
comes to a lot of systems when equally good systems are available 
from other areas that could be very simply applied. I do not think 
this will be done. If I had confidence that it would be, I guess a 
lot of the concerns I have expressed to you would reaily be 
allayed, but I do not believe, from my reading of my visits with 
Mr. Crosbie's counterparts in other provinces, that it is going to 
take place. 


Mr. MacQuarrie: Mr. Roth, if I understood you correctly, 
you By Oe of logistics problems and also of problems with 
labelling and numbering. In view of this interprovincial sort of 
Operation, I can understand that there are some difficulties. 


Yesterday we had a witness representing the police who 
strongly suggested that in view of the ease of copying and 
bootlegging tapes and)all the rest of it, tthe only real, effective 
means of control would be to give an approved producer, shall we 
say, a label, to approve the number of copies of the particular 
tape and to number each tape individually so that when a person 
goes into a video store he sees the label and the number and knows 
he is getting what the tape says he is getting, not something that 
has possibly been re-recorded over a tape or whatever. 


Mr. Roth: If you pursued that avenue I think the same 
policeman, or certainly some of his confréres, would be 
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sufficiently knowledgeable to tell you that today if somebody 
wants to duplicate a tape, he will duplicate the tape, the label 
ANOmUDeMDOxyaand colt Wilt beloOr surticient quality that all of -us 
in this room, including your witness, ania be hard pressed to 
differentiate between that and the original. 


Mr. MacQuarrie: I certainly saw merit in his argument; I 
still see some merit in the argument. I realize there are 
certainly opportunities to counterfeit and copy. 


Mr. Roth: Unfortunately. We are spending a lot of money 
WOrkKinemwith the police Eo try to put a stop on that kind of 
BCCI Vleygeand olbmis setting very difficult. 


Mr. Bowerbank: If you could make such a system work, 
then it probably would be welcomed by the manufacturers, because 
bootlegging is our major problem. 


Mr. MacQuarrie: Then let us work on a system. 


Mr. Chairman: Thank you both, gentlemen, for being here 


with us. We enjoyed having you here. Before the committee leaves, 
I want to thank the committee for being so co-operative during the 


last few days. I want to thank the minister, Mr. Crosbie and his 
staff for being here to help us out. 
Shall the bill be reported to the House without amendment? 
Bill ordered to be reported. 


The committee adjourned at 1 p.m. 
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Consideration of Bill 140, An Act to revise the Metropolitan 
Pol_rce= eorcerGomplarnts’ProyectrActy LISh. 


Mr. Chairman: Good morning, ladies and gentlemen. We are 
here today to deal with Bill 140, referred to our committee on 
December 7, 1984. We will begin by hearing deputations. Prior to 
starting, 1 would certainly like to acknowledge our former 
eolleactes “the opposition criticrort the Liberal Party, Mr. 
Breithaupt, who is here. 


Mr. Breithaupt is the current chairman of the Ontario Law 
Rerurm Commission’ and®has. broushtetwo euests; Dr. D. P. Makanza, 
the Attorney General of Swaziland, and Mr. T. Masina, the director 
of public prosecutions and secretary of the Swazi Law Review 
Commission. Gentlemen, welcome to Canada, welcome to Ontario and 
welcome to the Ontario Legislature. 


Our first witnesses are from the Canadian Civil Liberties 
Association; Mr. Alan Borovoy, general counsel. Would you please 
identify yourselves for the record. 


CANADIAN CIVIL LIBERTIES ASSOCIATION 


[ee Borovey.) Mr 4 Chairman el. am Alam Borovoy, the 
general counsel of the Canadian Civil Liberties Association. With 
me is @trikal’ Abner; our research) director. 


Thank you for®the opportunity of appearing here once more. 1 
am beginning to feel like a bit of a fixture before this committee. 


To begin with, I will make a comment on the last three 
years. While our organization has not had the opportunity to 
scrutinize in detail the operations of the office of the public 
complaints commissioner, we are prepared to say that it represents 
a significant improvement over the status quo ante. 


Iedo not want that to sound ungracious. 1 am saying this not 
only because the status quo ante was so bad--and it was--but also 
because of the many welcome initiatives that have been taken by 
the public complaints commissioner during the last three years. 


However, the system contains a number Or esecOMS et lawecer 
did from the outset. A number of them are perpetuated in this bill 
and it is) our respectful view that this is the time to make the 
corrections, as this bill may well become law in this province EOL 
a number of years to come. 


The first and the most important of the flaws, in our view, 
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is one to which we have addressed ourselves before and, for that 
matter, so haveya numberyotiothers.§ lewis theasystemicis provacing 
that the initial investigations are to be conducted essentially by 
members of the very police force which has been impugned, by 
colleagues of the officer whose conduct has been impugned. 


In our view, that remains a key tiaw in the system and our 
position on this is reinforced by the experience of the Last three 
years. In the first place, one of the most crucial experiences in 
this nespect is the sitvation thar occtrred in scarboroucneseveral 
monthsvago. There was a rowdyoparty, @somels3 (Of fieersat ing lly 
attended and in the outcome there was what was described in.the 
press as ‘a near riot,'' with numbers of police officers committing 
assaults, kicking, waving and striking people with their batons. 
All of this was reported by the press and captured to some extent 
on videotape. 


The difficulty with the whole thing, and that to which I 
would especially like to draw your attention, is the fact that 
though there were 53 officers there and each of them was called to 
testify by the public complaints commissioner, not one officer who 
had engaged in what was described as an assault was ever 
identified. Apparently, they had removed their badges, their 
identifying insignia, their caps and the numbers they carry. They 
could not be identified and none of the police officers was able 
to identify which of the officers was- involved, even after looking 
at the £ilm:. 


Former Metropolitan Toronto, police chief Ackroyd said. of the 
officers, ‘They do not want to get their brother officers into any 
kind) of difiieobey.) . 


There have been a number of other incidents where the 
credibility otf police witnesses has been put very much at issue. 
The police complaints board, in rendering a decision last August, 
described or expressed what it called “'serious concerns about the 
reliability of evidence of police witnesses." 


Attra trials tlast™Februany count yicount ajudect Hea Me 20s Cannel a. 
said he did not believe what was said about evidence given by a 
police constable. County courti9judze Wren,s in another Gasemapout a 
year ago, said, "Certain evidence given by police officers under 
oath was’ less: than frank: at avas Hndeed fal cess: 


The Court of Appeal referred to material which "obviously 
reflected adversely on the credibility" of a Metro police sergeant. 


I do not cite these examples in order to paint a terrible 
picture of the: Metro’ Toronto police force.) Byvands Laneer 1074 s).one 
of the better forces that we know of. 


Ido mot citemthis tin orden) to isugeest, thate hadwenempusiaec 
complaints commissioner investigated from square one he 
necessarily would» have got! to ithe bottom of at ,) because. sain the 
ocarborough incident he was essentially in the investigation from 
the bepinnine sande te dtd eno teed pe 
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Neither do I cite this even to comment on the morality of 
those police officers at issue. I cite it to make a rather modest 
POmUuenl Ie experience Or Che last ehree years suggests that to 
whatever extent police officers have an opportunity to cover up 
the misdeeds of their fellow officers, at the very least they will 
betperceivea by the public .as doing just that. To the extent the 
investigations provide they are to be done by the police 
themselves, then to that extent they have the opportunity to cover 
up the misdeeds of their fellow officers. 


Tospul «it jvenyesimply, ethessituation.is that when police 
investigate fellow officers, they have a conflict of interest. On 
the one hand, their duty is to scrupulously and objectively dig 
out all the evidence there is. On the other hand, they have an 
interest in protecting their fellow officers and the good name of 
the department. In consequence, no matter how fair an 
invecticataonsmay pes St hissnotysoing.to appear, fair soplong.as 
peop lesvatiminterestssofetnatykindoare involved inethe 
investigation. 


While there is no question the situation has been improved 
Portne exten’ sta Phinvestigabion is®subjectlto monitoring wby-can 
agency independent of the police force, nevertheless it remains a 
eituaerone that hes tovundermine*public confidence in: the 
arrangement because during the course of the initial investigation 
there can be misdeeds committed and the public is therefore likely 
to perceive it that way no matter what happens. 


There is another problem with requiring the initial 
investigations to be done by the police themselves. This is one 
problem that unfortunately, has not been subject to assessment by 
[he experience that hast taken place ltvis' the fact: that: there. are 
undoubtedly numbers of people in our community who will not file 
complaints because these arrangements undermine their confidence 
in-the system. 


I am not simply suggesting a situation where they will not 
come forward because they do not want to be interviewed by police 
officers. I recognize that Mr. Linden has taken some commendable 
initiatives. In numbers of cases, his office has investigated 
complainants and some of their witnesses while the policeshave 
investigated others. I am suggesting some people will not come 
forward at all because they do not have sufficient confidence in a 
system where so much of the initial investigation is done by other 
police officers, by people who have an interest in making it come 
out good. 


I appreciate there may be much in the reports that have 
issued from the public complaints commissioner's office that might 
to some extent counterbalance that. Perhaps some of it does. But 
for everything that comes out that counterbalances it, there are 
other things to help restore the imbalance. 


It may be pointed out that there have been a number of 
hearings and in a number of cases the PCC has been quite vigorous 
in the investigations. Counterbalancing that, someone looking at 
the figures might say, "Yes, and in one of those cases the police 
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officer was docked only two weeks' pay.'' They may also point out 
only a fraction of the several hundreds of complaints ever get 
that. tac. 


I do not say these things because I am necessarily drawing 
any adverse inferences from those statistics. I say these things 
because the statistics are capable of being interpreted in many 
different ways. I am suggesting tnat people who have unpleasant 
encounters with the police are .dikely “to be eynicalvatsworsts<and 
afraid at best. Lteis; therefore, very important=thatewesdorwhar 
we can to create an appropriate level of confidence in the 
Operation. I suggest that is not going to be done while the 
greatest number of complaints are subject to investigation by 
colleagues of the very officer’ or officers*who are under attack. 


in’ this respect) ie isvimportantealsoctolrecdendze.s thatawhen 
we did have some measure--I know our organization conducted a 
number of surveys among accused people who were coming up in the 
courts. We took from them reports of their allegations of 
misconduct committed by the police. We did this a number of times 
during the 1970s. The overwhelming number of people who complained 
of police misconducterefused tof tilexcomplaints.wieametal king 
about the period before the last three years. Invariably, the 
overwhelming number refused. When we asked why, they said it would 
do no good. That kind of cynicism often characterizes the response 
of those who run into difficulty. 


It is very interesting also that in the few cases where 
there has been a high profile for some allegations of police 
misconduct, they have provided that the investigation be done by 
outsiders.) lnethe®’Morand)commission ony police! misconductain 
Toronto, the investigations were conducted by outsiders. In the 
McDonald commission on Royal Canadian Mounted Police wrongdoings, 
the investigations were done by outsiders. When Albert Johnson was 
killed a few years ago, that so inflamed the black community that 
the investigation was done by outsiders. It was done by the 
Ontario Provincial) Police? insteadiof theyMetropol itans Toronto 
Polices 


On the basis’ ofali® this, our dirstercecommendation. 4 sh that 
the bill ought to provide that the public complaints commissioner 
do the greatest number of investigations rather than the other way 
around. As you know, lawyers often argue the alternative. To 
whatever extent you may not be happy with this recommendation, and 
I suggest yourwoulld’ bel in®error! im youtare: nou, gat li tesperer ua y 
makepthat suggestion,mlisubmitdthatvar the yeryileast. the 
conditions of early PCC involvement be changed under the act. 


Under the existing act and under the bill, the provision is 
that the PCC may become involved earlier in an investigation, that 
is before the 30 days or before the first interim repoOre owd-chene 
are what the bill describes as "undue delay or other exceptional 
circumstances in the conduct of an investigation." 


lO <asur 


Our experience of the last three years suggests to us that 
this is not an adequate provision for the admittedly few 
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investigations in which you might wish to have the PCC involved. 
In this regard, I refer you to a case. The name of the complainant 
escapes me at the moment, but it was made public. 


This man alleged that the police played Russian roulette 
with him and in one case put a gun in his mouth. What happened is 
that the public complaints commissioner got into that 
investigation early, went down to the police station, sealed off 
some rooms and seized the guns that were supposed to have been 
involved. The significant thing about this is that he got into it 
early because, according to the press, the chief of police 
approved his early involvement. 


But suppose for a moment that the current incumbent is no 
longer the incumbent and that someone else is in the job; suppose 
that we have a different chief of police from the one we had then, 
as we already do. Under the terms of the act and the terms of the 
bill before you, if the chief of police does not want him involved 
he may well not be able to) get involved. at that level. 


In other words, the very important initiative taken by the 
PCC at that time may not be able to go forward because the 
investigation has not begun and because the clause permitting 
earlier involvement appears to contemplate an ongoing police 
investigation, which he is entitled to take over under 
extraordinary circumstances. 


As a consequence of this we would submit at the very least 
that the’ conditions of “early involvement for the PCC be 
substantially changed to allow much greater leeway in his office 
to get involved earlier, even if the police may not wish it. 


Peeo (ons rom this "rater central difficulty with the bill to 
€é1te atnumber of others, some of which have changed in your bill 
and some of which persist. 


First of all a change: I note that the powers of the board 
of inquiry that ultimately has the power to discipline police 
officers are going to be changed to eliminate much of the 
suspension power that exists under the current act. As a 
consequence it would appear that, apart from demotions, which 
could hardly apply to the lower-level officers in any event, the 
only discipline apparently available is either discharge on the 
one hand or five days' suspension on the other hand. 


Pe knowl ma) somta lice e@boutsdockine days oft), bot) ai; weyare 
talking about the suspension power, which is the most important, I 
have to choose between five days and a discharge. 


This amounts to a choice between the employment guillotine 
and a hard slap on the wrist, and I would submit that much of the 
power to impose intelligent discipline involves a range Orechorees 
in between. Indeed, one has only to look at the experience of 
labour arbitrators to understand how valuable the power to impose 
substantial suspensions has been in avoiding the discharge at 
worst or doing virtually nothing at best--I will put it the other 
way around. As a result of that, we would suggest that the power 
to impose a substantial suspension be restored. 
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i ssée adnithe notes’ accompany ingy thelbi lit hateeh use ie 
somehow designed to bring it in line with the powers under the 
Police Act. With great respect, \lL would jsuggest \thatsthe sprocess 
be reversed. The powers under the Police Act should be brought 
into line wtih the -kindjof)powers uthatwexist sunders theveurrenteact. 


To go through a number of the other sections of the 
bill--and diqwikbetry stostake seh ieiassmuch Anecnroned oedCatecrdar 
as my memory enables me to do--it says early on that the person in 
charge of the police complaints bureau gets a complaint, he must 
notify the officer complained of and tell him about the subject 
matter of, the complaints! Thensit says) that»thespersonveperating 
the complaints bureau may decide not to inform the subject 
officer-=2 thinketheyacaliituthesstbiecteoiticer-—itieainghis 
view, informing the officer might undermine the effectiveness of 
an investigation. 


I would suggest that since the public complaints 
commissioner is also concerned with the integrity of 
investigations, and does have a role to play from time to time, 
even under thetworsteversionuolvehiseballyeans the eanmiy 
investigations, he should also have the opportunity to determine 
whether the subject officer should be notified. 


The bill also provides that during the course of an 
investigation conducted by the PCC, he has certain powers to go 
into the police station and conduct his investigation there, but 
it saysithat thesewarise! after-notifyings theachael<sdmsouravaen, 
this strikes us as a rather unwarranted exception to the general 
provisions of the law that if someone is under investigation, you 
do not necessarily tell him before you are going to drop in on him 
LOC mal V.1 sie 


Indeed, suppose the chief himself were the one under 
investigation. To what extent, for example, does the law require 
anybody to tell a civilian who is under investigation in advance 
of a, visit’, The! law doesanot! oblage ath there, enord don Wes thank, 12 
should oblige it where the police are the ones under investigation. 


Mr. Philip: What section are you talking about? 


Mr. Borovoyiyile wil le findithate toreyoutn nay moments qalih 
you could find it, I would appreciate it. My memory is only so 
Soodg vir Phadt pe 


Mre® Philip:? That. isetthes Hirstatinendd{ibaye) evers caught 
you. 


Mri Borovoys) Ii hopelait wil lebesthemlact 


There is another provision in the bill which says that to 
whatever extent a police officer is required to respond to a 
civilian complaint--in the investigations, I suppose, conducted by 
his superiors or by the PCC--the answer he gives is not admissible 
at a hearing of a board,.of inquiry. without; his consent....1. would 
suggest to you that this is a provision which has no place in a 
bill Oimthdiesiainds 
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Indeed, it is rather unique to police officers. Suppose an 
auto worker--they are very much in the news these days--was 
required by his employer, under pain of employment discipline, to 
explain his version of something that happened in the plant. There 
is no law I know of that would render his reply inadmissible at an 
acpi lLiaeien intola disciplinétorsdischarge prievances Omethat 
basis, I would suggest, with respect, that a police officer should 
not be entitled to that immunity either, when what is involved is 
employment discipline. 


In view of the fact that police officers are particularly 
susceptible to allegations of a criminal nature, there may be an 
argument for rendering those replies inadmissible for criminal 
purposes in the event that they are charged with an offence. To 
that extent, I think it would be wise to seek amendments to the 
federal criminal law so as to immunize those replies in the 
Conlextmo: eucriimital terval: “However ; here is no (basi gato 
immunize them in the context of employment discipline. 


Tie Oa sine 


The act also provides, and the bill now provides, that a 
third of the members of the boards of inquiry that will render 
these important adjudications be chosen jointly by the 
Metropolitan Board of Commissioners of Police and the Metropolitan 
Toronto Police Association. 


In our view, that represents treatment that is not 
even-handed and is unwarranted. The police interest before a board 
of inquiry is an implicated interest. There is no suggestion 
anywhere that the aggrieved interests will have a similar 
Opportunity to nominate members of the board of inquiry. The 
minority groups have not been asked to nominate members; at least 
fiey have 10!) Statutory tight to dov'so.) Thescomplainants. have no 
such right. On that basis, we suggest this special right of the 
Metro police be eliminated. 


I can appreciate wanting to have people who have police 
experience on those boards of inquiry, but I suggest this is no 
place to require there be people who have police loyalties on a 
bound toPeing wiry. 


Mr. Chairman: We have allotted a certain amount of time. 
Would you please try to wrap it up? I am sure the Attorney General 
(Mr. McMurtry) would like to make a few comments. 


Mr. Borovoy: I always like to rush to accommodate my 
AetorneyiGenenral,) rasiithere is..a right of mephy. 


Two more occur to, me. There-is a requirement in, the bill 
that there be proof beyond a reasonable doubt before employment 
discipline of this kind can be imposed. I appreciate that police 
officers, like everyone else, should be entitled to that high 
standard of proof if incarceration or criminal penalties might 
flow. However, I see no reason why police officers, among all 
other people in our society, should be afforded that unique 
solicitude where employment discipline is involved. No one else is 
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entitled to that™highest “standardvol) prooryenerther shouldspolice 
otficers: 


The tinal comment I wish to make is something we have said a 
number of times. In our view, a number of the problems that 
exacerbate relations between the police and everyone else grow out 
of the unfortunate working * conditions!) teiwhich! thespolice) are 
subjected where their internal complaints and grievances are 
involved. There is a failure to provide for independent 
adjudication, a failure to provide for them for protections of the 
kind industrial employees have when they are required to answer 
questions that arise during the course of their employment. 


This is respectfully submitted and I await» the opportunity. i 
hope I will have to respond to the Attorney General. 


Mr. Chairman: Before we get to the Attorney General, I 
want to remind the committee members that we started a few minutes 
late and we are half an hour into the program. I have requests 
FromeMresMitcheldnandsMr .yPhilapeeandsd think? weschouldthavena 
comment from the Attorney General. 


Mri Mi bchedas¥Mregborovoys | ihemicsuer of natzat 
investigations within the force formed a good part of our 
discussions when we dealt with the original bill. 





I might be so bold as to suggest that, when we are dealing 
with an organization that is so involved with the public, I might 
have some small measure of concern similar to yours. However, why 
do you you see’thisedifferently to your sown profession: or oft the 
medical profession, which are self-governing, etc.? 


Mr. Borovoy: A number of years ago I remember being on a 
panel with Sydney Brown, then president of the Metro police 
association, ‘whem he brovughtmup thatepointivs iieaidhtouhingatothe 
time: “I telli you what. d promise tovery) toechangelthe) nulesaort 
the Law Society of Upper Canada and some of the self-governing 
professions if you promise to come with me to try to change the 
rules with Tespect ‘to police officeris:.d) 


I might say to you that he fulfilled his end of JiGeendmne 
did itwel haveynot yeti déneiit, but lewould be vprepaced, tofdo, it. 


I have always had some difficulty with the self-governing 
professions, but I would suggest there is an important distinction 
to be drawn. While the self-governing professions do investigate 
themselves for a number of professional purposes, there is a point 
at which they become susceptible to police investigations where 
certain things are suspected. The police may be the only ones in 
Our society that are not regularly subject to investigation from 
the outside. 


Mr. Mitchell: Would -younot see the police 
commission--not only the local police commission but also the 
Ontario Police Commission--not really in a sense keeping under 
constant observation those very forces, but particularly the one 
we are dealing with here, the Metropolitan Toronto Police? 
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Mr. Borovoy: When the conflict is between a member of 
the public and a police force, I would submit the very functions 
of the Ontario Police Commission deprive it of that appearance of 
impartiality because the Ontario Police Commission is, to a very 
great extent, a management consultant. 


Let me put it this way: the subject matter of a good number 
of complaints may involve practices they have approved, or they 
might even have encouraged. As a result, it deprives them of that 
appearance of independence and objectivity. 


I remember suggesting at one time when it came up in a 
labourerelations» context’ that it might be a little like saying 
that if a United Auto Workers person has a conflict with General 
Workers, we would ask the chamber of commerce to resolve it. 


mee rh ip inereoare: sovmany questions I could @sk you 
but I would like to zero in on the whole problem of discipline 
when someone is found guilty. 


thastacteaslyouspointed cut, makes itself consistent: with 
the Police Act. The problem arises, and I gave the example in the 
Legislature on second reading, where we have someone like Robert 
Messacar, who was found guilty on two counts of assault by a civil 
Sourtrraud: yer isfsti ll onthe police torce:, 


I am wondering if you would agree that if the government 
insists on a comprehensive definition of misconduct, a finding of 
iMabilaty-agcainst Enespobice @fficer in'ja civil court for assault: 
and battery, false arrest, false imprisonment or malicious 
prosecution should be added to that definition to cover cases such 
as the Messacar case where a police officer is found guilty of 
assault in the performance of his duty but is found guilty under a 
Civigs action rather than underyar criminal faction. 


Mr. Borovoy: I am sympathetic with that. This may take a 
Mepvesbiceoresorbine out solhe cdirticuity may be sthe-extent to 
which, for employment discipline purposes, you are talking about 
different standards of proof and different rules concerning the 
admissibility of «evidence. 1 -think, therefore, it may require some 
sorting out of the competing standards before I could say to you 
that it,oughtato be automatic. 


Certainly it ought to be considered weighty evidence. I am 
not sure it ought to flow automatically but, as 1 said, I would 
like» to itbink “about that: In@anyeevent, 1 think it may :mequire 
some sorting out among the various standards and rules that have 
to be satisfied before conclusions are reached in each of the two 
proceedings. 


10. 20. aem? 


Mr. Philip: You mentioned a particular example with 
which we are all familiar. I am wondering what we do with the case 
of collective miscondtict. There is nothing under ‘the Police Act 
that really helps us deal with that. 


I am wondering if the best way of dealing with this is by 
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way of reverse onus, similar to section 193 of the Criminal Code 
where, for example, a person who is tound in a common bawdy house 
without lawful excuse is guilty of an offence punishable by 
summary conviction. 


Is that compatible then? How do we deal with that under the 
Police’ Act ilist)ofs offencestahowldos yom pundish collectives action 
in a case where you have a group: of! police officers; such as in 
the case which you have just mentioned, the Scarborough case? 


Mr. Borovoy: I would have a lot of difficulty reversing 
the onus of proof where you are proceeding against people in such 
serious ways as depriving them of their livelihood. Indeed, there 
are provisions in the Criminal Code and other federal penal 
statutes that bother us and we have been involved in protesting 
some of the reverse onuses that exist in these statutes. 


I would have difficulty about formally reversing the onus of 
proof. However, there may be situations where logical inferences 
can be drawn. I am not necessarily referring to the Scarborough 
situation when I say this, but there may be situations where 
logical interencesimight -begdriawnrand)saif ca person) isitsilent sin 
the face of ablevatwonsythatacould sive, rise tos ogicall 
inferences, it may well be that such inferences could be drawn 
adverse to that person's interest. That is a little different from 
formally shifting the onus of proof. 


The onus of proof sometimes can be shifted in cases where 
you know very well that X has the information. Sometimes we do 
that in labour relation situations, for example. We say that if an 
employer fires someone during a union organizing campaign there is 
an argument that, since he knows why he fires him, he has to say 
so, otherwise the circumstances are too suspicious. You cannot 
prove what be had invhisitmind ‘andy tine thoselsd tuatiionsiterbere gi5. 4 
very strong, argument foritormally peversine thes onuse 


I am not sure it would apply here, though I would Like to 
think: abowe it) ‘furthers 


Hon. Mr. McMurtry: I would like personally to welcome 
counsel to the Canadian Civil Liberties Association, once again, 
to these important deliberations of our standing committee on 
justice. Mr. Borovoy has made many important contributions to the 
deliberations of this committee over the years and I welcome him 
here once again. There are a number of important issues he has 
raised and I will try to deal with them relatively quickly, 
although I appreciate that they do merit a good deal of discussion. 


We have had, of course, as Mr. Borovoy has pointed out, some 
of these discussions before and I recognize that there is a 
difference of opinion between Mr. Borovoy and myself in relation 
to some of the basic philosophy and underlying principles of the 
legislation, although we both agree, obviously, on the eoaleor 
goals for the legislation, and that is the best possible 
relationship between the public and the police department that 
Serves- the, pubddacs 


Wevboth eagree jon the lpuinciples, isamssure; of 
responsibility and accountability on the part of the police. We 
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have some modest disagreement, it would appear, about how we best 
achieve those principles of responsibility and accountability, and 


this is an issue about which reasonable people can and will 
disagree. 


We believe, as we indicated when we introduced this 
legislation--and, quite frankly, the experience of almost three 
years with the project has confirmed our belief--in the wisdom of 
giving the police the responsibility and accountability in the 
initial investigation. I repeat that we believe this is one of the 
strengths of the legislation, and if this responsibility were 
taken away from the police, in our view there would be a wedge 
between the police and the community in the handling of these 
complaints. 


We have had lengthy discussions over the years about the 
experience in some other jurisdictions where independent civilian 
investigation has commenced at the outset and about the difficulty 
that independent civilian investigators have had in penetrating 
what often is a wall created between the police department and the 
independent investigators. 


We believe that the likelihood of obtaining the truth is 
much greater’ in the initial police investigation if the police 
know that this investigation may well be redone independently and 
that if the initial investigation is inadequate, the independent 
£ivtbian investigation may well reveal’ this fact, much to the 
embarrassment of the police who are initially responsible. But 
that is, again, a difference of opinion concerning how best to 
achieve the same goals of responsibility and accountability. 


I appreciate what Mr. Borovoy says about the importance of 
the perception as well as the reality, and I think that is an 
important consideration. The possible perception of a coverup 
obviously always has to be worrisome. But drawing on better than 
25 years of experience with police forces, particularly the 
Metropolitan Toronto Police’ Force, assan; assistant crown attorney, 
as a defence counsel for many years and as Attorney General and 
Bolicautor General ~hteel very strongly thatsthe. greater 
Ltkheliuood On discovering the truth in: any of (these: situations: is 
through giving the police force the responsibility and 
accountability for the investigation at the outset. 


Los 0 asm. 


lemightusay) inithis: context ‘thatimany police officers ,in the 
Metropolitan Toronto Police Department would quite frankly prefer 
to see this responsibility given over to an independent 
investigation team for the wrong reasons, because they are well 
aware that’ the Devel) of ‘their own:accountability will not’ be as 
great as it would be if they had to be accountable to their own 
Senior Obl rcens “invthe! licst) instance. 


Mr. Elston: What about the position of the individuals 
who carry out the police investigation themselves? I understand 
that it is not a particularly nice squad to be a member of of. 


Le 


MriwGhairmans Thank lL yous aMre Elston? iPteascecon mnie: 
Minister, 


Hon-aMreiMeMurtry: Thesimpact of tCheavlestelaricnmeiimw tots 
respect has been quite considerable. I do appreciate that Mr. 
Borovoy has referred to the significant improvement as a result of 
this legislation. 


Of great importance in the context of the police carrying 
out the initial investigation is the informal resolution of 
complaints, by police and by individual citizens--which makes up 
approximately 30 per§centeofsallpoivthesencomplaintssgAgain® a 
very important aspect of the: Legislation is that it.does*encourage 
the informal resolution of complaints made by citizens. This,-of 
eourse, \issof crucialjimportancesin orderito, maintainsthe 
confidence of the community and the positive relationship that 
must exist between the community and police who serve them. 


The police chief himself, since the institution of this 
legislation, now deals in a disciplinary manner with approximately 
six times the number of cases that were dealt with prior to this 
pilot «projects Insothertwords¥atheanumber ofecases in whiehethea 
police chief institutes disciplinary proceedings has increased by 
six times in the post-pilot project period, as compared to the 
prespilotprogceteperiod. Ade think thisViseanotherssndicerstoneor 
theinelabtivessnecesguorithise progect. 


I would, likes tosask Mr. Lindenstogaddresc; the wssue thatewas 
taised--aryerysamportantiinvestigation= There. cannbe, nosdoupeatnac 
there are very significant public, concerns. raised, understandably, 
in telation,;to the Morraish Road incident. Lt isuemysownivaew Ehat 
it would not have made any difference if the police had carried 
Out, the) initial’ pnvestigation: 


tf wihletrymtousumiupetsiriy quhekivamandsackulra uindenato 
comment on that and any other of these issues in a moment. Mr. 
Borovoy has raised a number of important issues that we would like 
to address, even if we are a little bit over our time. Mr. Linden 
may also wish to speak about the outreach programs he is engaged 
in, which I think have done a great deal to increase the level of 
confidence in the community with respect to the process. 


When we created this legislation, and prepared some 
amendments to the existing legislation--it is important to 
recognize that, in many respects, this legislation does represent 
a consensus that was achieved between the government and the 
police community. There must be a high level of confidence in the 
legislation for Aiteiboswork. S 


For us to impose legislative changes on the police community 
over the very significant opposition of the police community 
would, in my respectful view, impair in a very fundamental way the 
effectiveness of this legislation because of the paramount 
importance of maintaining the confidence of police management and 
the police association. 


It is quite obvious that police management and police 
associations do not often speak with one voice. They sometimes 
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have conflicting views or competing goals, and the fact that Mr. 
Linden in particular has been able to achieve this remarkably high 
degree of consensus on behalf of all of the community speaks, I 
think--and I know Mr. Borovoy would be the first to agree--very 
neni Of his personal skills as a negotiatior. 


That does address some of the issues in relation to 
COnsms Gency “with =the Police ActMand the notification of the chiet 
ot pol ice=inerelatbron -tovcertain investigations. Im'the context of 
a statement to the senior police officer not being admissible 
against him in subsequent proceedings, again a police officer does 
not have the luxury of the average citizen of remaining silent or 
he will be in breach of the Police Act. 


I wes “a Little Curious: about the fact that Mr. Borovoy would 
make the comparison in this context with a labour arbitration and 
yet suggest that police representation on the board that is 
hearing a complaint, which would be quite compatible with a labour 
Suc a ONGe wo einappropraate.J 1) do mot ‘think’ Mr. Borovoy, with 
respect, can have it both ways. 


MES BOrovoys ou dolnot mean, thats 
hone Mee MeMortry: *Perhaps? lymisunderstood you. 


Mire DOrovoy. Lie 1 nays 4ust. anterrupt youstor half a 
second, in labour arbitration management and labour are on the 
board. Here you have only the police interest; the aggrieved 
interests are not represented on the board here the way they are 
im the labour situation. 


Hoo. Sree vicMurtury: = ldo mou agree with that. When you 
look at the people who are chairing these boards, they are 
excellent representatives of the public interest and surely they 
are in a position to represent the aggrieved party. 


Mc. Borovoye1 = an’balking “about ithe party mominees.. 1 am 
saying “that an the Labolir situation you have the iampartial 
chairman, the management representative and the union 
representative. Here you have the impartial chairman, the police 
Pepresentalive manic ithe Other side ws-- 


Home Mreeeichurury = TUDIIG representation. 


Mr Borovoy=— But they -areimot particularly the 
representatives of the aggrieved interests, as you have in the 
Union situamion. ALMeitsaidis that afivyou are’ not’ going: to have 
thespi*and Lamderstand: thedifticulty..in having them, then do not 
have the police interest represented. 


Homelinns MeMurtmyes Two wet sor threexaresrepresent ing! the 
public interest and thereby certainly representing the aggrieved 
party's interest. 


In any event, because of the time restrictions-- 


Mr. Chairman: I will allow Mr. Linden a few comments 
before we move on. 
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Mr. Borovoy: I just have to object when my analogies 
are-- 


MresGhairman: Lb) is on the record #Mpesorovoyern Loan 
you. 


Mr./ Landen: +MrasChaitmangybawrhlsbeéaveryebrietion tis. 
It is a bit unusual» foremeltocbessitting opposite yMresBoroyoy.on 
this issue. As you know and as he obviously knows, in the past 
whenever we have appeared before committees of this sort, we have 
sat side by side and shoulder by shoulder. 


Mr. CureatzsoIt as nice’ thatsyouvarettakingsthead lakwtor 
a change. Welcome to the real world. 


Mose Borovoy:olgmightisay® vam happyetorei venhitntol hime 
Mr. Cureatz: Good: 
10:40) alm: 


Mr. Linden: I am curious to have heard Mr. Borovoy 
single out the Morrish Road incident as an example of the 
importance of earlier intervention by the office of the public 
complaints commissioner. Surely in that case it would have made no 
difference whatsoever whenever, and Mr. Borovoy himself said that, 
so I do notvsee how thatapartacularsexample,ispotvany valuerin 
supporting his argument. 


In therother examples) whicheMresBorovoyenas; usedkoveraand 
over again, the examples of the royal commissions--the Morand and 
McDonald royal commissions--where civilian investigators were 
used, they were used in precisely the same way as our 
investigators are used now. Those investigators did not become 
involved until months after the incidents occurred. Indeed, in 
each of those cases, police investigations preceeded any 
involvement byieaitheriiireadustice: Morand. s) orem baustace 
McDonald's investigators. 


I have to say Mr. Borovoy also referred to a number of 
studies conducted by the Canadian Civil Liberties Association in 
the 19/0s; once again, that has a) very taniliaveringe,  betie vce 
was the author of those. 


Mr. Borovoy: You should be over here. 


MriuLinden:) deinitiated worpanized wand) cartiedi¢hemsout 
on behalf of the Canadian Civil Liberti€@és Association. I could not 
agree more that we should make an effort to outreach and make 
people in the community understand how the system works and try to 
break down that perception about which Mr. Borovoy and I are very 
concerned. We have done just that during the last three years. I 
could give you many examples, but it would take me some time. 


I can say there is hardly a community in Metropolitan 
Toronto we have not reached. We have taken the initiative, gone 
out and spoken to all of them, informed them about the system and 
how it works and tried to encourage them not to be reluctant to 
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come forward. Certainly the jecb is not over but we have gone a 
long way in three years. I do not know what else I could say now. 


Mine Ghedrman: Ihank you, Mr. Lindens:Ministersryou 
wanted to say goodbye. 


Hone ie. NcMurtay:) 1 wouldssugeést with respect) toy Mr: 
Borovoy--and he may not agree with me, as we obviously have some 
areas of disagreement--but really is this not the most progressive 
legislation in the western world in relation to handling the 
citizens' complaints against the police? 


Mra Borovoy: Is that a question? 
Honest SiC Muni ay iy vesn 


Mpze Borovoy:) it is more progressive) than what is in 
effect in many other places. When I recently looked at the 
Manitoba legislation, I saw some distinct advantages in the 
legislation they have enacted. 


Han bites MeMUpERyeeer> eraenoti fin ilorce, 26.16, in 
Manitoba? 


Mr. Borovoy: I understand they have not yet established 
the structures, but I think the bill has been enacted and 
proclaimed there. I would consider it as more progressive in this 
respect than what you have done here. 





Mr. Chairman: Thank you, Mr. Borovoy. Thank you, 
Minister. With that we will move on. Thank you, again, for coming. 
It was very interesting to hear from you again. 





Mr. Borovoy: Do I not get a few minutes to reply? 
Mr. Chairman: I thought you did reply to the question. 


Mr. Borovoy: I wondered if I could have a few moments to 


reply to the submissions. 


Mr. Chairman: I would like to, but in the interests of 
time--we had a half hour; we have other witnesses ready. I am 
sorry. Next time, we will schedule you for half an hour and the 
minister for the same and I think we can get it all on the record. 
Thank you very much. 


Mr. Borovoy: Let the record simply show I am prepared to 
respond ‘to!’ the things they say. 





Mr. Chairman: Thank you very much again. Next we have 


Mr. Earl Levy, please. 


Hon. Mr. McMurtry: He is president of the Criminal 
Lawyers Association. 


Mr. Chairman: Welcome, Mr. Levy, and please make your 
presentation whenever you are ready. 
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Mr. bevy: Thank you, Me.Cnalrman es lanopesvomeet 
everyone back on the timetable. 


It is essential for the proper maintenance of law and order 
that there belirespeety for theapélaceiwholamessuchéangentes=nal part 
of the administrationsefjuetice. sfhispisopanta culearlvesosimecucn 
a racially mixed society as Toronto. Glaring examples of this 
simple truth can be seen in the larger United States cities where 
therejare) very (high icrine) ratespwitheconcomitantyd ossyotirespect 
for the police and administration of justice. 


In my view, our public complaints commission, which has been 
referred to in San Francisco as the noble experiment, can only 
lead to an increase in public respect for the administration of 
justice because of the impartial aspect of the investigation and 
the openness of the commission's findings. Some police, who may 
have otherwise acted improperly, will think twice, knowing their 
conduct may finally be dealt with by citizens rather than fellow 
policemen. Policemen will become more careful in the way they 
handle complaints and more people will come forward who might not 
have done so otherwise because they just did not have faith in 
police investigating themselves. 


There appears to be no doubt that various segments of the 
public have accepted the commission's work. Other countries such 
as; Britein, -Australwayyireland, Hong! Kone yielanarcamyt he 
Netherlands and a number of states of the United States have come 
forward to learn from the noble experiment. I note that during the 
past three years many of Mr. Linden's recommendations have been 
accepted, particularly the ones regarding videotaping and 
recording of confessions. 


Lounder stand lasps lotrprojectuisesoingetoebeustancedmshortly 
in district 44 in Scarborough. I understand the recommendations 
were accepted, inithesMorrishsRoad incident;snamelyJthatwa civil 
suit be settled, an apology be given to the people involved and 
changes be made in crowd control procedures. In my respectful 
submission, the administration of justice has been well served by 
the public complaints commission. 


However, it is an experiment and itis: nota perfect system: 
[ echo ‘some of-Mri> Borovoy ys Scomplaints Mit si snimpontant ithe 
commission have the discretion to enter the scene earlier than the 
30-day time limit period, -a discretion to be exercised on 
reasonable grounds to prevent the relatively few incidents where 
there will be coverups or the appearance of coverups. The police 
normally will control the scene and the evidence and it may be 
important certain evidence be preserved. That is one area where 
the commission should be enabled to enter the scene earlier than 
now permitted. 


Police officers should not be permitted to consult with each 
other when making their notes. Our courts seem to accept that 
police officers can consult with each other when making their 
notes. However, the police do not put two accused in a room and 
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say: "We want your statement. We will leave you here for 15 or 20 
minutes. You two make up your statement and bring it out to us." 
What police officer or crown attorney would accept that? 


I also agree with Mr. Borovoy about the burden of proof. It 
seems to me that in civil cases, where there is a loss of property 
or money concerned, for the person bringing the action the prooi 
is on a balance of probabilities. There should be no difference in 
the present situation. There are no ‘criminal sanctions here. No 
one's liberty is at stake and no criminal convictions are 
involved. In my respectful submission the burden of proof should 
not be beyond a reasonable doubt, but should be on the balance of 
probabilities. 


Those are the reservations I wish to address. Coming back to 
the positive note 1 started with, it is our association's fervent 
hope that this noble experiment will be carried on with other 
forces throughout the province. It is too good to be only for 
Toronto. 


LORS OF ai ent. 


Meee Leip fe co your commentivabdut giving, earlier 
access to Mr. Linden or whoever his successors might be, do you 
have a specific amendment you might recommend to clause LBeL ce) 
Ofcene pull? 


Mr. Levy: I have never addressed my mind to the exact 
wording, but it seems to me it should revolve aroundieay discret ion: 
I am not saying it should be mandatory. There may even be 
instances where the police would like the commissioner to come in 
earlier. I can foresee that happening. 


Mr. Linden: That is provided for in clause 18(1)(b). 


Mr. Levy: It may well be that the commission will get a 


phone call from a citizen saying: “Listen, something has happened 
here. I think the bloody shirt is going to go missing. I think the 
gun in question is going to go missing or be changed." On 


reasonable and probable grounds, the commissioner should be able 
to exercise his discretion and enter upon the scene, for example, 
to preserve evidence. 


Mr. Philip: My problem is that if we go in the direction 
you are asking, clause 18(1)(c) has to be amended. I am not quite 
sure how far you want to amend it. 


Do you want to give the commissioner absolute and unfettered 
discretion to enter at any time or would you put certain 
restrictions on him? There are fairly severe restrictions there. 
It says he has to believe there has been “undue delay or other 
exceptional circumstances in the conduct of an investigation. 
What changes do you want? 


MissLevyr elathink Git ishouwldibe)a discretionary matter. 
we have an appointed commissioner who has the faith of everybody 
who appointed him and we should be prepared to have hatin) one 
exercise wWlthis discretion. 
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Mr. Philip: \lt is at his complete. discretion to enter at 
any time? 


Me. bevy ony ese 


Moock bston: aMy iquestloneto Myachevy Gis abacical Lywabout 
dealing with the apparent coverup opportunities. That revolves 
around the discretion to get in at an early event. Have you seen 
or: heard of in» yourecapacity with the cuiminalsbar a«situation 
wheresthatt\hascoecurrédyinsidestheplasttthree years? 


Mr oelevy amPersonaldy? 


Min. Gh iestonw: Yes. 


Mr. Levy: I have not been involved in allegations of 
coverup. 


Mr. Elston: Normally, I suppose it would come to your 
section of sthenbatyforn discussion if thereewas: 


Mr. Levy: Not necessarily. 


Mreaeklston:(Thesothersthing, 1 wouldelaketos,knowei1s with 
respect to the commissioner. I made these remarks on the second 
reading of the bill. 


Basically,ewhat we have is ansinformalesatuation) orvat 
least inilarge measurerthe community: lookinedtovtheacoumiesaoner 
to do a good job and understanding that he will. My concern is 
what we do if this commissioner is not with us at some point in 
the future. 


You have mentioned one example of unfettered discretion for 
an individual with whom we have a great deal of sympathy and trust 
in terms of the public good. Are there any areas you might be 
concerned about if we did not have Sidney Linden as commissioner? 
Is (thepesanything your would. put sineathe,stabuteatosensunesthatnene 
three-year noble experiment could be legislated into existence 
ratner than left to the good graces of the person who controls the 
office? 


Mevyebevy it -am sore ys 


Mr. Elston: You have said we will give the commissioner 
all the discretion he needs to get’ in at ansopportune time..Is 
there anything you would enshrine in legislation as a result of 
what you see happening under this current experiment in the way 
the matter has been handled? It seems to me a lot of the success 
of this experiment is based upon the track record of the 
individual rather than on the legislation itself. 


Mrs Levy: es. 
Mr. Elston: Do you agree with that? 


Mr. Levy: We all know Mr. Linden has done a very fine 
job. It is hoped that anybody else who is appointed will Carry 
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qualifications that will lead him or her to do the same fine job. 
Whether the appointment is for one year or three years, I am not 
sure, but obviously if the powers that be are not happy with the 
commissioner appointed, changes can be made. 


irame ston: Okay, On €oeg secondumatter.. Howsedomyou 
propose to deal with the question of consultation for police 
officers? You have raised that as a problem in dealing with an 
investigation, but is there something)» in’ this legislation that we 
can do that would prevent the consultation you are talking about? 


Mrechevyioieean  noresee that even it "the icommissi1on 1s 
called in almost at the first instance, they still may not get 
there before police officers consult. It seems it should be part 
of the investigative policy that the officers involved be 
separated immediately by the duty sergeant or whoever is in 
charge. When they are separated, they should immediately write 
statements as to what occurred. 


Mri Elston: Is this when a complaint is lodged, or after 
every incident? I do not understand how we are going to do that 
effectively. Presumably the complaint would have to come at some 
stage after the incident occurred. In fact, the people would 
almost have to beat the police back to the station to have that 
type of program implemented. 


Mr. Levy: Yes, in some instances that would occur. As lI 
indicated before, it seems police feel they can consult any time 
they wish, on making up their notebooks, and in my experience the 
Courts CONLIrm thatee Maybe that spect. of atoshould start: right 
With) thes polaceltraituing. When police officers make up their 
notebooks, for any incident, they should be separated and not be 
“eabblentorconsult. 


Mr. Elston: It is not something we are apt to be able to 
address inside this leezislation particularly, unless, as you 
suggested, we give the commissioner a discretion for an earlier 
opportunity of intervention. ; 


Mr. Levy: Yes. 
Moet eo iston:. [hank you. 


Mra Charrman: doank you, Mr. Elston. 


Mr. Linden do you have a quick comment? If not, thank you 
very much, Mr. Levy. 


Hon. Mr. McMurtry: I would like to thank Mr. Levy and 
the Criminal Lawyers Association for their interest and for coming 
here today. It was a very important deliberation and thank you, 
Mr. Levy, for being with us this morning. 


For clarification for colleagues and friends in the media, l 
understand--correct me if I am wrong--that the term "noble 
experiment'' comes from the director of the Berkeley review 
commission, which I understand is the oldest and most respected 


20 


civillanvréview commission) inithesUnitedsS tates teihab wacewhenc 
you were referring to the quote from the California-- 


lire. bevy: That 19 corcectr 


Hon. Mr eMeMortry se ThenkeyougeMne Beuy. 


Mr. Chairman: Thank you again, Mr. Levy. We next have 
the Citizens* Independent Review of Police Activities. Would they 
please come up? I believe it is Mr. Wainberg. 


CULEZENS ee NDEPRENDENT REVIEW Ob) POLLGCE, ACTLVI BLES 
Mr. Wainberg: Do members of the committee have copies? 


Mr. ChairmanyeYeserthetcherkyis distrabutdnesthem-. plank 
you very muchs Youimaysproceedgat wall. 


Mr. Wainberg: Citizens' Independent Review of Police 
Activities was fodnded in 198), the year Bild’ 68 came into. force: 
We have two main purposes: one is to act as a lobby group for 
police reform and*thersecond) isetotactiiassa supponteeroupg Lor 
complainants against police. We operate a 24-hour phone line to 
receive complaints against) police, and to assist complainants in 
pursuing their complaints through the most appropriate channels. 


CIRPA made a presentation to this committee in 1981 and I 
made a presentation on behalf of another group called the 
Coalition Against Bill 68 at the 1981 hearings. Several points I 
propose to raise today were also raised in ‘1981. Certainly the 
experience our organization has had with Bill 68 has vindicated 
our L9SIS pesi tion. 


Teles allt 


CIRPA has two main areas of concern about Bill 140: what is 
in’ theobilis-and whateisenotw wl will sadduescinvce far irobecolene 
Provisions OLNthe- bP Ll witsel ae 


The act says complaints” lodged by persons not 'directly 
affected" by the alleged misconduct will not be dealt with under 
the act. It is not clear whether that would include eyewitnesses, 
and it is important that eyewitnesses to an incident of police 
misconduct have ‘the right to bayeaicomplainky Whis issn0t eis taan 
academic point. 


In a couple of cases we have been involved with the 
complaint has originated from a witness. In one of the Messacar 
cases, and Constable Messacar was referred to by Mr. Philip, in 
the more serious of the two cases involving Constable Messacar, 
the complaint originated with a witness coming to Citizens' 
Independent Review of Police Activities and saying she had seen 
this man assaulted on the street. It was because of her complaint 
to us that the process got under way. 


I think it is important that if we are going to allow people 
who are offended by police misconduct to lay a complaint, that 
those complainants should include eyewitnesses. I would suggest 
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the restriction regarding persons "directly affected" be amended 
to refer to persons ‘''directly affected or having personal 
knowledge of an incident." 


"Misconduct'' is now defined as conduct that would be an 
offence under the code of offences in the Police Act regulations. 
The Police Act reguiations are attached to the brief, as a 
schedule. They are fairly comprehensive but, as Mr. Philip 
indicated earlier, there are some areas which are not covered by 
the code of offences under the Police Act. It does not deal with 
the sort of collective stonewalling situation we saw in the 
Motrish Road” incident. 


It also does not address the Messacar situation, where an 
Obbicern is fLoundicivilly liable for false arrest, malicious 
prosecution, and that sort of thing. That point was dealt with by 
Meet peanapaleoepy Mr. Borovoy. -I-chink?it els important; bor 
the purpose of upholding respect for the administration of 
Wiveweeeecnat alr Olricemywho issround liable: inka civil scourt) be 
eupject @o sone sore of*disciplinary penalty. IT think: 21t°1s an 
outrage that Constable Messacar is still out on the street after 
twice being found liable for assaulting civilians. 


The question of a reverse onus provision was dealt with by 
Mew Philip, in response toeMr. Borovoy s presentation. I think it 
ig important, 12 it} is not dealt with by means of a reverse onus 
ereuation, that at deast* the commanding officer at a scene: such as 
the Morrish Road incident, take some responsibility. 


Peethe oLticers ere eoine to eo oul of control as. they did 
at that incident, and if they are going to stonewall and lie to 
protect each other, or pretend they did not see anything, then 
somebody should be on the hook. If it were a football team and the 
team were not operating properly, the coach or the captain would 
be responsible. 


There should be some vicarious liability for the person who 
is in charge of that particular operation. If they cannot control 
their officers, then they should be subject to discipline under 
the statute. ee 7 


That collective stonewalling problem has come up in one of 
the cases decided by the Police Complaints Board. It was a case 
called Footman. It is referred to in the schedule in my brief. 
There is a quotation from the decision of the police complaints 
board, regarding Footman and PC Evans and others. The board, 
before dealing with the charges, felt it was important to note 
that the board had serious concerns about the reliability of the 
evidence of several of the police witnesses who gave evidence in 
this hearing. 


They go on to say as follows: ‘We will mention specific 
instances. Firstly, all of the officers who gave evidence about 
the events at the scene were unable to identify colleagues in cars 
at a distance. One cannot help but draw the conclusion that these 
officers were acting to protect themselves and their fellow 
officers... 
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This happens again and again, that the police in that sort 
of group misconducti situation willestonewallyulhebactareally has 
to address itself to that. You cannot shove it under the carpet, 
because it keeps coming up again and again. 


If the commanding officer were held responsible for that 
sort of collective stonewalling, I think there would be a 
significant amount of peer pressure, from that commanding officer, 
to have the officers who were responsible for the incident come 
forward and confess to their own misconduct. 


This is an administrative matter. Section 19-ofthe-act 
provides for an extension of the 30-day period for laying a 
complaint. This section deals with requests for a review by the 
commissioner. 


Section 13, which covers the refusal of the chief of police 
to deal with a complaint that he deems to be "frivolous, vexatious 
or made in bad faith," also provides for a 30-day period, but does 
not provide for an extension. I assume that this was an oversight. 
I cannot see any reason for distinguishing between the general 
review provision and a decision under the frivolous and vexatious 
section. 


Thetpractical@consequences aressieniiticant.slasthescases ofa 
complaint that the police complaints bureau finds frivolous or 
vexatious, the decision not to deal with it may be made very 
early. It may be made almost immediately after the complaint is 
laid. 

If the complainant is imprisoned during the 30-day period, 
it’ may be Wery’ difiictlLt;-or!ampossible, torihim to asi tora 
review by the commissioner. In fact, if he ads incarcerated, 
assuming he is notified by mail, he may not even know the decision 
until after his appeal period has gone out the window. 


I would suggest, then, that section 13 be amended to conform 
to section 19, and that it allow an extension of the 30-day period 
by the commissioner in appropriate circumstances. 


therevwere a couplesot points I odidtnotwaduress ant thempruer 
but would now like to speak to. These deal with the role of the 
chief of police un administerinewthes statute. 


There was a change in the role of the public complaints 
commissioner, to make it clear that he could not adjudicate on a 
complaint.) dn“otherl-wordss ei: the marteriwentepefor emthe police 
complaints board, or whatever they call it now, Mr. Linden, or hts 
successor, could not be a member of that particular board. I 
assume that the reason for that was to separate the investigative 
functions from the adjudicative functions. 


I think the same approach should be taken with the chief of 
police. The police themselves have a couple of adjudicative 
functions under the act--apart from the frivolous and vexatious 
section. 


The chief of police, or his designate, has the power to 
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decide that no action is warranted on a complaint. I have heard 
the minister's comments on the reason for retaining police 
investigation. Obviously, the Citizens‘ Independent Review of 
Police Activities disagrees with having any police investigation 
in the process. However, if you are going to have a police 
investigation, then you should not have the police even making 
Liges initial decision not Co Eake any action on’ a complaint. 


After that initial police investigation is made, after they 
have made their final report, I cannot see any reason why Mr. 
Linden, or his successor, should not be the one who makes the 
decasionswhetper Or not to, run with the ball, whether or not to 
take on the complaint. 


It streamlines the bill administratively because it cuts out 
a step. It allows for a faster decision and has the very 
significant effect that a negative decision in the first instance 
is very discouraging to a complainant. 


LL Ora as 


In 1982, only three per cent of the people who were turned 
down at the initial stage asked for a review by the commissioner, 
so that 97 per cent of the people are being screened out or 
discouraged--or whatever the reason is that they are not pursuing 
their complaints--at that initial stage. 


Thcecnie: OlenoliGemeorcnds designate, should not be making 
evooetiat. tid Wiebe decic Ones Ligthe police are. going, CO 
investigate--well, the government seems intent on that, but. Let us 
MOL Gave the chiet of police adjudicating as well. 


The other function--it is not exactly an adjudicative 
fumcrione. tt ais more @ medtation, function--1s fhat the head of the 
police complaints bureau is entitled to attempt informal 
resolution of complaints. There seems to be no reason why the 
public complaints commissioner should not be acting as the 
mediator in that situation. 


There is a certain amount of potential intimidation if a 
person who is complaining against the police appears, iNwiheotirae 
jistance, bebtore @ mediator who, is a police ofincer., The 
appearance of fairness is just not there. So l would suggest that 
section 10 of the act be amended to permit the public complaints 
commissioner to do the attempted informal resolution of complaints. 


Citizens' Independent Review of Police Activities also has 
concerns about what is not in the bill. Several of these points 
were raised by the earlier speakers and were raised by our 
Or edi ai WOT ati ols Ole 


Obviously, the public complaints commissioner is still not 
permitted to commence an immediate investigation of the complaint 
except upon the request of the chief of police or in exceptional 
circumstances dealing with the investigation of the complaint. 


There was a recent case in which Mr. Linden was involved 
called Augurusa. This has become known as the Russian roulette 
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case, in, which a ,complainant claimedrthaty aspolicesdotfLicert. age the 
course of his investigation, had shoved the barrel of his pistol 
down his throat in an attempt to get a confession. The man's name 
is Antonio Augur4ysa. 

When Mr. Linden--or Mr. Singleton, his investigator--heard 
avout this particular complaint the investigation was conducted 
like’ a real criminal, investigationeandcau nt iytopiatoen, sthae 
particular investigation is the best thing the public complaints 
commissioner hasseverjdone.| lythinkei fh isea mode. for 
investigation. 


Mr. Levy mentioned the problem of separating the officers 
before they had a chance to collaborate on their notes. That was 
done in this case. The investigator separated the officers, sealed 
off the police station and seized the evidence immediately. That 
is how the office should work. 


The problem with that is Mr. Linden was dependent upon the 
consent, of, therchiefl, of,nolacerin, that eltuation wit be nocenoe 
had that consent, he would not have had authorization to handle 
the complaint in that way. I am sure Mr. Linden will agree with 
that. 


The legislation dealing with exceptional circumstances only 
allows Mr. Linden to get involved when the investigation bogs down 
for some reason, but he cannot intervene before the investigation 
commences without the consent of the chief of police. He should 
have that power because the chief of police may, in the future, 
mot be as co-operative and it As important that thaw type or 
investigation be done. 


There is no other way the evidence could have been obtained 
in that case. Of course, the evidence that was uncovered in that 
casei was, the saliva.on, the barrel of thisroriicer-~excun so senate 
evidence may not have survived if Mr. Linden had not become 
involved. 


The police investigators are not aggressive in their 
investigations. The person in charge of that police station could 
have done the same thing as Mr. Linden did, but he did not. 


In the Walter Noble case, which was one of the first major 
cases dealt with under the statute, Mr. Linden's staff uncovered 
some forensic evidence. There was an allegation by the complainant 
that’ he had been kickedtby" the otiicer 4 Mire Linden set abt ten unen 
on his direction or by themselves--I do not know--analysed the 
complainant's clothing and found shoe polish which was consistent 
with the shoe polish on ‘the policevorficermseboots. 


That type of testing is not done by the police investigators 
of the police complaints bureau. They will go through the motions, 
they will interview the witnesses, but they will not dig; they 
will not be aggressive in their investigations. The public 
complaints commissioner's office will, in appropriate 
circumstances, take that aggressive approach. 
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The police just do not do as good an investigation as 
Linden's office and I do not see any reason, except to make the 
police happy, why police investigation should be retained. 


ieee iS importantiwslt ethiswbill issmeoing tosbe menewed 
with police investigation for another three years, that an 
analysis be done of the quality of police investigations, because 
1 think tf yourlookvatthe quality of the investigations done by 
the police as opposed to that of the investigations done by Mr. 
Inmden mudiiic stall srthenesis mo contest. 


Mr. Chairman: Mr. Wainberg, may I ask you to summarize? 
We have a number of questioners yet and I would like to get them 
on. 


MopeWdinberes  Liwilisbe just: a couple of minutes. 
Mr. Chairman: That was only a reminder. 


Mr. Wainberg: There was a discussion--I think it was in 
response to Mr. Levy's presentation--about the wording of a 
provision that would permit the public complaints commissioner to 
intervene immediately. The wording I propose is set out in the 
brief. The public complaints commissioner should be able to 
commence an investigation as soon as he deems it fit to do so in 
the public antGerest. 


The burden of proof was dealt with by the two previous 
speakers. Burden of proof is something that has come up in several 
of the cases.decided by the police complaints commissien. The 
commission will always refer to that. In several of the cases, ies 
you read them, the commission is quite dissatisfied with the 
evidence of the police officers, but it is not satisfied beyond a 
reasonable doubt that misconduct has been found. 


There is no reason that police officers should be protected 
by a higher standard of proof than other professionals. If 1. asa 
lawyer go before a disciplinary committee of the law society or 
before a convocation, the law society has only to prove its case 
against me on the balance of probabilities. That standard is 
applicable to doctors and) to other professionals, and I do not see 
any reason, unless there are criminal consequences, why there 
should be a burden of proof that protects police officers more 
than other professional people. 


The penalties imposed by the police complaints board have 
been extremely unsatisfactory; they have been cvdLeulously Bow. sin 
the Walter Noble case, which I referred to earlier, Mr. Noble made 
a complaint that he was assaulted while in handcusiscein, the pobice 
station, and this complaint was upheld by the police complaints 
board. The officer in question was suspended for two weeks without 
pay. This was a serious assault. Mr. Noble was injured; he had 
several bruises and cuts on various parts of his body. 


In the schedule I refer to a couple of other cases, 
including the Footman case, in which Mr. Footman was held down by 
Boewokticer and assaulted by another « Ingthatucase| the otiicer 
involved was required to forfeit 12 days off. 
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Anderson and Kellock: This was the man who was hopping the 
fence to enter the Canadian National Exhibition. The board found 
that the officer repeatedly struck Mr. Anderson with a nightstick, 
aespite the fact that Mr. Anderson had made no aggressive actions 
towards the police officer. The police complaints board ordered 
the officér toticrieit tiivel daysin way: 


These were all serious assaults. These officers should not 
be on the force if they cannot control their anger or whatever. It 
is not something that should be dealt with as lightly as with a 
two-week or one-week suspension. The board has the power to 
dismiss and “re *shotlld  berdoingethat. 


There are twoeways of dealing swith Chis? *éicher sby Havingsa 
minimum penalty or by at least allowing the board to impose 
monetary sanctions that are not employment related against the 
officers. Under the Ontario Human Rights Code a person who is 
found guilty of discrimination may be required to pay substantial 
sums of money to a complainant. Under the police complaints system 
that same power should be available to the police complaints 
commission. It should be able to order an officer to make 
restitution to a person who has been assaulted. 


Lise Oma tis 


Mr. Philip: I agree with much of what you have said. I 
think there is a major problem with the commissioner not being 
able to intervene before 40 days except with the consent of the 
police chief, and I really wonder--it is less in the case of the 
city of Toronto, although there could be a case where perhaps the 
police chief would be the subject of an investigation himself. In 
the case of other municipalities, where there are less 
co-operative police chiefs than we have here in the city of 
Toronto, I think this may well have proved to be a problem. 


It seems to me you have identified a significant omission in 
your proposal that section 13 be amended. Does the Attorney 
General want to move the amendment, which undoubtedly will be 
passed, or would he like me to move the amendment tomorrow night? 


Hon. Mr. McMurtry: We are prepared to make that 
amendment. 


Mowebha Lips Mi hankeyour 


NremChairman ie Theankypyouye Mele inl pes DoesathesAttoruney 
General have any comments to make? 

Hon. Mn.~ McMurtry: Veryobrietly, weowiligmake ithis 
amendment and I would like to thank Mr. Wainberg for being here 
this mormines 


Apart from the amendment, I would like to state that, in my 


view, an eyewitness is a person directly affected by alleged 
misconduct and-- 


Mr. Wainberg: Why not verify it? 
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HOVee te CULL TYy eo there i8 a problem with your 
suggestion. It would include people outside the category of 
eyewitnesses. 


At this time, having stated this for the public record, 
certainly with the interpretation Mr. Linden places upon it, we 
will consider an amendment. For your information, I wanted you to 
know this is our interpretation. If a court were to rule 
otherwise, there would be some responsibility on us to clarify it. 
We will consider a clarification of that. 


Mr. Philip: Does that include the Canadian Civil 
Liberties Association? I recognize it is an impossible situation 
to allow Mrs. McGillicuddy, who reads the newspaper and decides to 
force an investigation on something that may have been done to a 
complete’ stranger, Or indeed to a neighbour, to have access to 
information on that neightour. 


Inethe case of a group such as the Ontario Federation of 
DevGursocetne Ganaguian Civil Liberties Association, if they see a 
pattern of violation and request an investigation by Mr. Linden, I 
wonder if, in considering your amendment, it would be possible to 
draft it in such a way that those responsible bodies might be able 
tougetean investigation going. At the same time, I think you are 
quite right to exclude some of the nuisance kinds of intervention 
into a person's personal privacy by outside curiosity seekers or 
well-meaning people who should not be intervening. 


Hon. Mr. McMurtry: There is some internal discussion 
here on whether that could well be accomplished without a change. 
I think any organization‘with specific knowledge would be able to 
assist a person making a complaint. 


Mr. Lingenw Tiere 15 ea provision for an ‘agent’ to 
complain on behalf of a complainant, for example, a lawyer. In 
some Cases, an agency such as Mr. Philip refers to might come 
under that category. 


MrwePhilip: That does not cover the problem where a 
reputable body sees a pattern of things happening; neither would 
it cover the situation where, say, a trade union recognizes there 
has been some injury done but where a union member, out of fear, 
out of cultural traditions or whatever, does not want to go ahead 
with a complaint. 


I know why the minister put in that amendment and I can 
empathize with what he was trying to do. At the same time, I would 
not want reputable, well-established bodies, such as the OR LE Or 
the Canadian Civil Liberties Association, or the Citizens ' 
Independent Review of Police Activities, or one of the other 
community-based bodies to be excluded by a court decision from 
getting an investigation going, particularly where they identify a 
systemic problem of some sort. 


Hon. Mr. McMurtry: Your submissions are interesting and 
very relevant. I have some difficulty with the principle of 
forcing a complainant to go through a procedure against his will. 
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Mr. Linden: Mr. Wainberg has indicated it might be 
useful to have some analysis of police investigations. We have 
been engaged in doing that all the time since the project began. 
The whole object of the exercise was to ensure that the quality 'of 
police investigations would improve. 


If you look at the way the act was structured in the first 
instance; theresis a.tegulatiqngnequiringrtheapoltecestoudoian 
investigation according to an investigative format. In other 
words, an investigation now must proceed according to the steps 
set out in the regulation. They must interview witnesses if 
necessary, must obtain medical’ records, from theshospital)i£ 
necessary, must take photographs if there are visible injuries and 
so on. 


This#requiresithe policestomputsthat intormatzonsausa 
written report and to make that written report available to the 
complainant, to the subject officer and to our office. The overall 
effect of opening it up to that extent has been that over the 
three-year period we have seen a significant improvement in the 
quality of police investigations. 


Mr. Wainberg: i nesinvestigarions sti) leare mot aseeood 
as the ones done by you. Have the police ever done anything as in 
the Augurusa case? Have they ever sealed the stations and 
separated the officers? They just do not do that. 


Mrinbingens Llecanssay 1tviseimpnovinensienigucanc tyeana 
has improved over the last three years. 


Mr. Chairman: The next witness was supposed to be Mr. R. 
Williams, president of the Canadian Jamaican Association. We 
contacted Mr. Williams this morning and he will not be coming. We 
will now move to Alderman Vavid Reville from the city of Toronto. 


ALDERMAN DAVID REVILLE 


Alderman Reville: Mr. Chairman, do you have Alderman 
Layton down to speak as well? 


Mren Chaaemanvay-e os 


Alderman Reville: He will not be able to join us today. 
I can make some remarks on his behalf. His position and mine are 
not identical, which probably bodes well for useful discussion 
among members of the same party. 


< Perhaps I can deal with Alderman Layton's position quickly. 
He remains concerned that in the contemplated legislation the 
police officers will continue to conduct the preliminary 
investigation. He is concerned the penalties are too light to be 
regarded as effective and he is concerned that the burden of proof 
is still*¢the: criminaliburdennof proctyearcathem tigne tieecicr) 
burden of proof. 


The other concern is one I share. Perhaps I could speak 
about it at a little more length. I am going to describe a 
personal encounter I have had for some months with the office of 
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the public complaints commissioner. You will be pleased to hear my 
view of how well it is working. 


eS ea ae 


If possible, I would like to see a clause enshrined in the 
lepislation that allows’ the civilian complaints office to 
investigate policing in a general way as to how it may affect 
particular communities, allows the investigators to make general 
comments about the nature of policing rather than investigating 
specific complaints. 


That seems to me to be useful in those cases where there has 
been a trash of complaints that may seem to have some kind of 
commonality about them. It would be very useful, not only to those 
charged with the management of the police but also to anyone else 
who gives services to that general area, to extrapolate from those 
general remarks some problems that we are having in the delivery 
of services of all kinds. 


In October 1982 there was a public forum in my area of 
Toronto; which is’ward 7s°For*those of ‘you who are not familiar 
with how the city divides itself up, ‘ward 7 contains several: quite 
disparate neighbourhoods. One of them is Regent Park, which you 
will know to be the oldest and largest public housing project in 
Canada. Just to the north of Regent Park is what the real estate 
agents are pleased to call Cabbagetown but which the planners call 
fhe Don’ Vale and which is signiticantly more affluent. 


In my sarea there are, in all, 9,000 units of social housing 
out: of about 30,000 units, so a very large percentage of the 
constituency I represent is low-income people. A couple or those 
constituencies in particular have an impression that the policing 
they are receiving is somehow different from the policing) that 
other people receive. 


The public meeting I spoke of in October 1982 was a meeting 
to talk about policing in the Regent Park area, and it was 
attended by a large number of residents and representatives of a 
large number of agencies that deliver other kings ol servicestoe 
the community. One of the concerns that was raised--and this was 
done in a very impressionistic way at the time--was that excessive 
force was used in contacts between the citizens and the police. 


The excessive force that was described at the time ranged 
from abusive language to stories of police officers standing on 
people's toes while they were interviewing them to threats with 
the tonfa stick to actual rough-housing, which would normally be 
followed by a charge of assaulting a police Ofmaicer. 


In fact, mothers in kegent Park--and these would mainly be 
mothers who are from the Islands--expressed to me and to others a 
concern that a part of the rites of passage of a young man in 
Regent Park isto be charged*with assaulting a policesorricer On 
his way through school and that at the end of his formal education 
he will have some kind of school-leaving certificate and several 
convictions for assaulting a police officer. It seems odd to me 
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that the police are such delicate and tender beings that so many 
of these charges of assaulting a police officer should be laid. 


After the pulbic®mectingeiniOctobermi 962 aeroupewaseiormed 
in Regent Park called the Regent Park Committee Against Police 
Harassment. It perhaps was an unfortunate title for a committee 
because it seems to suggest that there is police harassment, and 
that is not a view that is shared by all the residents of Regent 
Park by any means. 


The police were perhaps understandably unhappy about the 
formation of theecommittee. in facty;etherpolice IGworkawith on a 
daily basis, who are mainly the community relations officers, were 
quite hurt that a committee with a name such as that had been set 


up. 


At the same time as this was going on, the death throes of 
the Pilot™5l*project#were? oceurrine Y= thae-wastansateempteco 
improve police-community relations, which was not a success. 


There is no question in my mind that, however well 
intentioned that attempt was, it did not succeed and could not 
have succeeded, because the committee itself never found a way to 
get any community representation on it. Indeed, there were police 
officers of differing ranks who went to every meeting, and there 
were lots of people who were experts on race relations and 
community relations, but there were never any real community 
people on that committee. As hard as we tried to do that, we could 
not dogacy 


When the Regent Park Committee Against Police Harrassment 
was formed, it seemed to be a hopeful step, because this was a way 
Corgetwactuale etasssrootssdiseussions ong pold CingetowhappenkeL. 
was a way to start getting input from residents of Regent Park, 
where there are almost 10,000 people, white and black--Canadian 
blacks, West Indian blacks)’ and now, increasingly, Orientals. It 
was a way to get them to discuss how they were being policed. 


Indeed, many of the people have good relations with the 
police. A smaller but perhaps more vociferous number have what 
they consider to be absolutely appalling relations with the police. 


Subsequent to the formation of the committee--and I will not 
go through the whole history of it--Alderman Campbell and I, and 
others, were able to persuade the Regent Park Committee Against 
Police Harrassment to take these complaints through the public 
complaints process. In fact, that has happened. 


Mr. Linden is going to be reporting shortly on the results 
of the investigation, in addition to which he has extrapolated 
from all these complaints some common features which I consider to 
be disturbing. In due course, he will be making some 
recommendations which will not only legitimize a police-community 
dialogue but will offer both the police and the community some 
guidelines on how to work out some of these difficult issues 
together. 


I do not know at the moment what the outcome of the iy! ieee 
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Or Mo Giimividuea. iivestisatrons will tbe..Myesuspicion. ts thiati,) <in 
many of the cases, the evidence was impressionistic. In a court of 
law, the offences complained of would not be considered to be 
offences. There is, however, a strong feeling in Regent Park that 
the polacetare not their friends, and that the police use their 
power to intimidate people. Clearly, that is not helpful to the 
calm enjoyment of tne neighbourhood. 


It certainly is not helpful for a mother to be concerned 
that her kid is going to get a police record for virtually 
nothing. The most common occurrence is for a police officer to say 
MHelivo"Mto a "young black; 4the young black does not ‘say “Hello” 
back. This is what is alleged to me, and I have not personally 
seen it. When there is no answer, there is an interrogation of the 
young person. At™some point in the interrogation, the young person 
gets charged. 


There are situations in which two or three guys are hanging 
around, perhaps in a doorway or perhaps outside, just hanging 
around. The policeman comes along, and immediately we have an 
incident which did not need to happen. There was no apprehended 
insurrection in this case. There was no immediate threat of bodily 
harm to anyone. 


Perhaps, if we could talk to the zone commanders of 
Division, we would learn that on that particular day somebody was 
worried about something happening, and the people on the beat were 
making sure that it did not. I do not know all those ins and outs, 
because 1 am not privy to the instructions that the zone 
commanders give their troops every morning or at every shift 
change. 


EbaAa0' a.m 


In addition, there are concerns frequently expressed in 
Regent Park about the way surveillance is Carraed out. Why is (16; 
for instance, that police vehicles are on roads not available to 
anybody else? These are not public highways. These are, in some 
cases, playgrounds. That irritates people. If they are not allowed 
to drive through why should the police, when there does not appear 
fo be any need: Again, there is no riot going on in the playground. 


We have been working very hard with the staff inspector in 
51 Division, Aidan Maher, and I am happy to tell you he is being 
extraordinarily co-operative. He has indicated an extreme 
willingness to discuss these problems. Some other police obiicerss 
including senior officials, have dismissed teall as kind otf 
bad-mouthing and they want dates, times and places. 


I have had to say to them that a lot of this stuff is 
impressionistic. However, I think it is very important to have a 
public complaints system that allows fouecapturing this) kind: of 
impressionism, if we are to achieve an improved approach to 
poltcinewin witch mpeoplemwillareely acknowledge those who have 
done wrong should be punished but those who have not should go on 
about their business--and I think that is the significant 
difference here. 
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Furthermore, let us not use the police to create offences 
where none would have occurred without their untimely and 
inappropriate intervention. Then it seems to me we will have a 
better police service and find increased co-operation between the 
citizenry and the police, which obviously makes everybody's job 
easier. 


Basically, what,] want)fto, tell you as.that sine spite. os 
doubts I had initially, I have found the work being done by Mr. 
Linden and his staff has been positive and useful. I would very 
much like to see that continued. I am somewhat concerned that his 
work does not have legislative protection or fiat. 


If the personnel were changed and we got people who were 
less committed to sorting out these problems, then we would be 
able to do less with the office. I would urge you to give very 
urgent. consideration.to. making if possible, on the discretion of 
the commissioner of public complaints, to undertake a wider 
over View Of raqpolicing, Sibuaeiongeratnerebnanwiuck oor ingsaL 
specific complaints, Thatewisathe major spoint,i.would want. coumake 
to you today. 


Mrae Chairman: sThankeyou,Mr.  Reville.d Meee Philapsa you 
had a question. 


Mr. PhilipspDoes thesnew billsnotsdoswhat)youlare 
asking? That was one of the areas on which I was complimenting the 
minister. 


Alderman Reville: Maybe it does. Good. 


Mra Phidips@inefactyd t.ssysaiun subsection Ge 
‘Where, as a result of any matter dealt with under this act, the 
commissioner is of the opinion that a practice.or procedure or law 
affecting the resolution or prevention of public complaints should 
be altered or implemented, he shall report his opinion and 
recommendations. 


My interpretation, ofs thateis. it. gives. thes commissioners the 
power to do what this particular one has already done, perhaps 
because of his, excellent reputation, in civil, Liberties, issues, 
with the co-operation of the past chief of police. I was pleased 
to see that. 


Alderman Reville: I am pleased to see that in the bill, 
too, and I am glad you told me that. Does it go on to.contemplate 
a process by which his recommendations will be reviewed? 

Mr. Philip: Yes, the recommendations are to the board of 
commissioners, the chief of police and the Metropolitan Toronto 
Police Association. 

Mr... Linden:§Thens 1tjigoes: On§y inesubsSectaom 7 h(a )s 


MenePhaleiper Vest 


Mr. Linden: "Within 90 days'' they have to pass it on. 
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Mee Philip: They-have to pass the comments to the 
Attorney General and the Solicitor General and I assume then it 
goes into the annual report of the commission. 


Alderman Reville: One thing I hope will happen in the 
investigation you have been doing on the general issues is that 
there will be an opportunity for local police and community 
response to any recommendations that are made. 1 find that the 
board of “commissioners, or a police commission, is somewhat remote 
ineactenpme apt (Anwacecss ible forum. In fact ; .titweivhad the best of 
abl apossuble*worids; the localdivisionsand the local community 
would be able to sort out many of their problems if there is some 
incentive for them to do that. 


Ingthesecase of SLoDivision currently, Aidan Maher is 
prepared to do that. We are some way from knowing whether the 
community group is prepared to do that. They do not trust the 
police and they are quite frank about that. 


Hon. Mr. McMurtry: But I gather from what you have said 
that Sincesre" vinden s Mnvolvement, as part oof his ‘outreach 
activities, there is now communication between this group and the 
poLice-- 


Alderman Reville: That is absolutely right. 


Hon .a pes eulUuneny i eg-Lhat ducdenoteex rst berore Mr 


Linden s involvement. 


Al@ermanebevil leer That: ts right.’ In fact; that was. made 
possible because they liked the cut of Linden's jib, basically, 
and he seemed to be a straightshooter--and his associate Ms. 
Kean--who took their concerns seriously and proceeded with what 
they considered a somewhat slow haste, but indeed did what they 
said they were going to do and kept asserting with all the 
conviction they could muster that they were indeed not the cops. 


Mr. Chairman: Have you anything further, Mr. Philip? 


Mirae Piilip. ‘ieetess my concern is “still whether--maybe 
Mr. Linden or the Attorney General can comment on this--someone 
such as yourself, or myself, or the president of a community 
group, who has a feeling-- There is a difference between having 
specific complaints where people come forward and having a feeling 
that there is a pattern going on--and whether this pattern ts enot 
restricted under the section where the chief of police can stop an 
investigation from continuing because the principals are not 
laying the complaint. 


It would be my concern, that where legitimate community 
leaders, such as the alderman or a member of provincial parliament 
or the president of a ratepayers’ association, feel there is a 
pattern, that they, the third party, be included as someone who 
could lay a complaint and have it investigated. 


I know the Attorney General said he is looking into that 
problem. Your example is a good example of where the community has 
come forward and with the co-operation of a chief of police who 
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felt secure and the local superintendent or inspector who felt 
secure enough that did happen. 


However, I wonder what happens--I will not single out 
Niagara--in some area other than Toronto, where you may have a 
less secure chief of police or a less secure commissioner? I 
wonder whether that would happen? 


Alderman Reville It happened in this case because there 
were a number of excruciatingly persistent people. Alderman 
Campbell and I went to then Chief Ackroyd. We went to the district 
5 commander, Don Meads. We went to Bob White, who at the time was 
staff inspector. We went to the staff sergeants in charge of 
public relations and community planning. Our concern at that stage 
of the developments was that the little group called the Regent 
Park Committee Against Police Harassment would indeed become | 
harassed. 


Dies 0 taven. 


There were a couple of incidents where the police: burst in 
on meetings they were having, and it seemed unclear as to why they 
were there. They claimed they were looking for a culprit--you 
know, sort of a mythical culprit who had perhaps run in there. 
Their records went missing’a couple of times, so the group itself 
was quite paranoid that their names were known to the police, and 
indeed they were. 

The police said, ‘We know all these guys; we know what they 
are doing and we know who their leaders are.'' That sounded like 
hugger-mugger talk to me. I knew who they were. They lived in 
Regent Park. They were not fifth columnists; they were not the 
people's front; they were not this and they were not that. They 
were folks. 


Some of them indeed worked at local community agencies like 
Dixon Hall. One of the big concerns we had was the huge pressure 
on Chief Ackroyd to not raise money for the United Way because one 
of the workers of an agency in the United Way was helping this 
group. Well) @that “isekind “ofi gocfy stulhe. Sou jayeoto sosandita Lk 
to abl«the: bossés* toi straighten) that outdand whats cewhat ewe edi 
We’ spent aokotmoigtime otalhimeto, thesechiet psogbhat, heshadesome 
reason to believe this was all real stuff happening and not the 
fiction of some fairly crazed revolutionary. 


Mr. Chairman: Can we have comments from you, Mr. Linden? 


Mr. Linden: Yes, I would: just like to thank At-dermean 
Reville for the kind comments he has made about me and about our 
office, and I would like to turn them right around. Obviously we 
would not have been able to accomplish anything in Regent Park 
without the continuing support of both Alderman Reville and 
Alderman Joanne Campbell. 





When we became involved in the Regent Park situation, it was 
just as Alderman Reville described. There was essentially an 
impasse, and the community was simply not communicating in any 
way, shape or form with the police force. 


Sis) 


The police force on the other hand were taking what could be 
described as a classic position. They were saying that if nobody 
was coming forward with any complaints, then there was nothing 
they Could dosG0.nelpathen.,)it looked as if it. was, going to 


deteriorate; the situation was going to get much worse before it 
improved. 


Individual complaints have not been reported upon yet and 
Our generaldreport has mot,been teleased yet, but we have been 
discussing it. with the principal people involved. If it does not 
do anything else, it has broken down that impasse. To a large 
extent now there is normalization of relations between the 
community and the police force. 


There was a change of personnel which, as Alderman Reville 
says, was very helpful. The new unit commander in 51 Division has 
eetotallyeiittenentbeappreach toythese matters.and 1 hope there is 
no recurrence of the situation that existed some time ago. 


Concerning what Mr. Philip says, we have had no problem 
finding the authority to ao what we did in that case. Somehow or 
other we found the authority in the old act to do what we did. 


I think the object of these amendments in the amended act is 
to enshrine them in legislation so another commissioner, even if 
he had a different view, would at least have the authority to take 
a look at a general pattern and take action. Even in a third party 
situation, there is a requirement of the chief to report those to 
the commissioner. 


Inesection 2 2--f thank tt 1s, om section 21--iti is 
anticipated the patterns or the trends that would begin to develop 
would be apparent to the commissioner or to his office, and in 
that situation he would be authorized to take action. There was 
some criticism of us taking action in Regent Park because there 
was no clear legislative authority. If anything, I think these 
amendments are helpful. That is really all I can Say. 


Mr. Chairman: Thank you, Mr. Linden. 
Minister, we will allow you the final word. 


Hon. Mr. McMurtry: I do not think I have anything to add 
to what Mr. Linden has stated, other than to emphasize the 
importance of the informal interaction between people who have 
public responsibilities as well as any legislative mandate. No 
legislative mandate can by itself create this interaction, which 
is so fundamental to an accountable society and an accountable 
police department. 


Obviously, the role of the local aldermen is Or erucial 
importance in dealing with the police department, and I would 
indeed be shocked if I did not think there always was a response 
to concerns expressed by local elected representatives. Quite 
apart from legislation, that is fundamental to accountability in 
our society. 


Mr. Philip: Before we adjourn, perhaps I might ask the 
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minister a fairly straightforward question. As he so kindly 
pointed out, I made a fairly detailed submission about the bill on 
second reading. My concern is whether we will have a fairly 
detailed response from him in committee of the whole House. 


I recognize he is running for the office of Premier at the 
moment. However, the bill is likely to come up on Thursday 
evening. Will he, rather than the parliamentary assistant, be in 
the House? I do not think the parliamentary assistant will be in a 
position to answer some of those fairly detailed questions. 


Hon. Mr McMurtry: FP willbe in the House® 


Mr. Philip: Good; then may I wish you luck and I hope 
you become Premier. 


Mr. ‘Chairman? I hope*thatsis "not the kissvofadeaths 
Mr. Philip: By far the best candidate. 


Mr. Chairman: Thank you, Alderman Reville, for your 


comments and for expressing Alderman Jack Layton's concerns. 

Mr. Linden, thank you and your staff for coming. I thank the 
minister and his staff for being here, and I thank the committee 
members for being here. 


This completes the public presentations. Shall the bill be 
reported to the House without amendments? 


Bill ordered to be reported. 


The committee adjourned at 11:57 a.m. 
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